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PREFACE. 


THIS  volume  completes  the  system  of  Public  International  Law,  and 
fills  up  the  outline  sketched  out  in  the  first  volume  of  this  work. (a) 

I.  Since  the  publication  of  the  last  (the  second)  volume,  great  events 
have  happened  in  the  history  of  the  Community  of  States.     Some  of 
these  are  noticed  in  the  following  pages ;  others  belong  to  the  subjects 
which  have  been  already  treated  of  in  the  preceding  volumes.     It  is  pro- 
posed to  draw  the  attention  of  the  Reader  to  these  events  in  the  follow- 
ing imperfect  sketch : — 

II.  Turkey  has  been  formally,  and  in  a  manner  to  place  the  question 
beyond  all  doubt,  admitted,  by  the  Treaty  of  Paris,(i)  into  the  family  of 
States(c)  which  are  bound,  not  only,  as  all  States  are,  by  the  principles 
of  PUBLIC  INTERNATIONAL  LAW,  but  by  those  usages  and  customs  which 
constitute  what  may  be  considered  the  Positive  Law  of  Christian  Com- 
munities.    The  object  of  the  new  Treaty  of  Paris  is  to  secure,  "  through 
effectual  and  ^reciprocal  guarantees,  the  independence  and  integ-   ^.  ^ 
rity  of  the  Ottoman  Empire."^)     This  result  is  the  subject  of  a   L 
common  Guarantee.(e\   The  Plenipotentiaries  declare  that  "  the  Sublime 
Porte  is  admitted  to  participate  in  the  advantages  of  the  Public  Law 
and  system  (concert)  of  Europe. (/)     This  proposition  must  receive,  as 
to  PRIVATE  INTERNATIONAL  LAW,  some  obvious  limitation  from  the 
very  nature  of  Mohammedanism  :  though  it  be  true  that  this  religion  is 
professed  by  a  comparatively  small  number  of  the  subjects  of  European 
Turkey ;   but  the  proposition  holds  good  as  to  PUBLIC  INTERNATIONAL 
LAW  ;  and  the  fact  which  it  affirms  marks  an  important  epoch  in  the 
History  of  the  Progress  of  International  Jurisprudence.     For  if  Turkey 
has  acquired  the  Rights,  she  has  also  subjected  herself  to  the  Duties  of 
a  civilized  Community.     How  long  this  new  condition  of  thing,  so  utterly 

(a)  The  reader  is  referred  upon  this  point  to  the  concluding  pages  of  the  present 
volume. 

(b)  This  Treaty  is  printed  in  the  Appendix  to  this  volume. 

(c)  Vide  ante,  Vol.  I.  pp.  113-17,  as  to  the  effect  of  the  Treaty  of  Adrianople  in 
1829,  and  of  usage  upon  this  point. 

(d)  Preamble.  (e)  Article  vii. 
(/)  Art.  vii.  of  the  Treaty  of  Paris,  30  March,  1856. 
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at  variance  with  the  former  traditions  and  habits  of  Christendom,  may 
endure,  is  a  speculation  without  the  province  of  this  work.  It  is  to  be 
remarked,  however,  even  in  this  place,  that  this  condition  is  the  more 
complicated  because  the  same  Treaty  which  recognizes  this  quasi-Chris- 
tian status(cf)  of  the  Turkish  Empire,  contains  the  following  most  singu- 
lar provision,  which  might  almost  seem  intended  at  once  to  recognize 
and  to  prohibit  the  Right  of  INTERVENTION  by  the  Powers  of  Christen- 
dom on  behalf  of  their  co-religionists : — 

"  His  Imperial  Majesty  the  Sultan  having,  in  his  constant  solicitude 
r^  -,  for  the  welfare  of  his  subjects,  issued  a  *firman  which,  while  ame- 
L  J  liorating  their  condition  without  distinction  of  religion  or  of  race,  re- 
cords his  generous  intentions  towards  the  Christian  population  of  his  em- 
pire, and  wishing  to  give  a  further  proof  of  his  sentiments  in  that  re- 
spect, has  resolved  to  communicate  to  the  Contracting  Parties  the  said 
firman,  emanating  spontaneously  from  his  Sovereign  Will. 

"  The  Contracting  Powers  recognize  the  high  value  of  this  communi- 
cation. It  is  clearly  understood  that  it  cannot,  in  any  case,  give  to  the 
said  Powers  the  right  to  interfere,  either  collectively  or  separately,  in 
the  relations  of  His  Majesty  the  Sultan  with  his  subjects,  nor  in  the  in- 
ternational administration  of  his  Empire." (A) 

The  Principalities  of  Moldavia  and  Wallachia  are  placed  under  the 
Suzerainete  of  the  Porte,  and  the  Guarantee  of  the  Protecting  powers, 
but  without  "any  separate  right  of  interfering  in  their  internal  af- 
fairs." 

III.  Another  event  of  great  International  importance,  which  has  hap- 
pened since  the  publication  of  the  former  parts  of  this  work,  is  the 
recent  CONCORDAT  entered  into  between  the  Austrian  Empire  and  the 
Pope. 

It  .will  be  seen,  from  a  comparison  of  this  Ecclesiastical  Treaty  with 
former  instruments  ejusdem  generis  entered  into  between  these  two 
Powers,  and  mentioned  in  the  last  part  of  the  preceding  volume,  how 
wide  and  grave  a  departure  Austria  has  sanctioned,  both  from  the  tradi- 
tions of  her  own  previous  policy,  and  from  the  International  usages  of 
other  States.  The  recent  Spanish  CONCORDAT  preserves  in  express  lan- 
r#  "\  Sua8e  *ne  aucient  rights  of  the  Crown. 

L  J  *IV.  T/ie  Black  Sea(k)  is  neutralized  :  its  waters  and  its  ports, 
thrown  open  to  the  mercantile  marine  of  every  nation,  are  formally  and 
in  perpetuity  interdicted  to  the  flag  of  war,  either  of  the  Powers  possess- 
ing its  coasts,  or  of  any  other  Power.(J)  Russia  and  Turkey  are  allowed 
to  keep  light  vessels  for  the  service  of  the  coasts,  and  each  of  the  Con- 
tracting Powers  have  the  right  to  station  at  all  times  two  light  vessels  at 
the  mouths  of  the  Danube. (m) 

V.  The  opening  of  the  great  River  St.  Lawrence  justifies  the  opinion 
expressed  in  the  first  volume  of  this  work(n)  respecting  the  expediency 

(ff)  The  Sultan  has  even  received  from  the  Queen  of  England  the  essentially 
Christian  Order  of  the  Garter. 

(h)  Article  ix.  (&)  Vol.  I.  p.  216. 

(I)  Article  xi.  of  the  Treaty  of  Paris,  1856. 

(m)  Articles  xiv.,  xix.  (n)  Vol.  I.  pp.  181,  182. 
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of  allowing  to  the  whole  world  the  benefit  of  this  great  channel  of  traffic. 
The  free  navigation  of  the  Danube,  secured  by  the  recent  Treaty  of 
Paris,(o)  places  this  magnificent  stream  under  the  same  Public  Law  of 
Europe  to  which  other  European  rivers,  flowing  through  the  territories 
of  different  States,  have  been  subjected  by  the  Treaty  of  Vienna.  (j!>) 
Certain  provisions  also  with  respect  to  the  freer  navigation  of  the  Po 
have  been  the  subject  of  Treaty (j)  between  Austria,  Parma,  and 
Modena. 

VL  The  recent  Treaty  with  Honduras  will,  it  may  be  hoped,  cover 
any  defects  which  were  alleged  to  have  existed  in  the  Clayton-Bulwer 
Treaty  with  respect  to  a  free  passage  over  the  Inter-oceanic  Isthmus  of 
America,  the  beneficial  consequences  of  which  to  the  future  intercourse 
of  States  are  yet  to  be  developed  by  the  marvels  *of  Electricity  .-.,.  ..  -, 
and  Steam.  A  Treaty  concluded  at  London  (December  23rd,  L 
1856,)  between  England  and  the  United  States,  of  North  America,  ap- 
pears to  settle  the  much  vexed  question  relating  to  the  territory  of  the 
Mosquito  Indians,  the  Republics  of  Nicaragua  and  Costa  Rica,  and  the 
condition  of  the  Porte  of  Grey  town  or  San  Juan.  By  this  Treaty, 
England  and  the  United  States  of  North  America  agree  to  propose  cer- 
tain arrangements  to  the  Republics  of  Nicaragua  and  Costa  Rica,  which 
there  can  be  no  reasonable  doubt  will  be  accepted. 

VII.  The  decision  of  the  Judge  of  the  High  Court  of  Admiralty  and 
Prize  upon  the  International  status  of  the  Ionian  Islands  furnishes  the 
first  recorded  instance  of  a  formal  adjudication  by  an  English  Court  of 
International  Law  upon  a  subject  of  this  character.     Indeed,  the  pecu- 
liarity both  of  the  Public  and  of  the  International  status  of  this  Septin- 
sular  Republic(r)  presented  a  case  primce  impressionis.     The  judgment 
was  not  appealed  from.      It  rests,  therefore,  upon  the  authority  of  the 
Court  which  delivered  it. 

VIII.  The  doctrines  of  GUARANTEE  and  INTERVENTION(S)  have  re- 
ceived additional  recognition  and  confirmation  from  the  practice  of  the 
European  States. 

With  respect  to  GUARANTEE,  the  case  of  Turkey  has  been  already 
mentioned.  Moreover,  the  liberties  of  that  important  member  of  the 
Scandinavian  Society  of  States,  Sioeden,  were  formally  guaranteed  by 
England  and  France  during  the  recent  war  with  Russia. 

The  succession  to  the  throne  of  Denmark  has  also  become  the  subject 
of  European  guarantee. 

*With  respect  to  INTERVENTION,  Greece  has  afforded  an  in-  r..,  ...-. 
.          .  .  .  .  .        r  viii  I 

stance  in  which  this  exceptional  right,  the  offspring  of  necessity,   <-        J 

has  been  exercised  both  by  France  and  England,  as  it  should  seem  (but 
the  case  is  not  quite  clear)  upon  two  grounds  :  (1.)  That  the  sending  of 
foreign  troops  to  Greece  was  necessitated  by  the  unneutral  conduct  of 
the  Government  of  that  country  towards  Russia,  the  enemy  of  France 
and  England ;  (2.)  and  also  that  this  course  was  justified  by  the  open, 
notorious,  and  admitted  insecurity  of  life  and  property  to  French  and 

(o)  Articles  xv.,  xix. 

(p)  Vol.  I.  Part  III.  Ch.  V.  (q)  De  Cussy  and  De  M.  Tr.  t.  vi.  p.  293. 

(r)  Vide  ante,  Vol.  I.  p.  94.  (*)  Vide  Vol.  I.  Pt.  IV.  Ch.  I. 
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English  subjects  commorant  or  resident  in  Greece.  It  should  also  be 
added,  that  Greece  does  not  appear  to  have  formally  protested  against,  or 
seriously  objected  to — probably  on  account  of  the  undeniable  inefficiency 
of  her  own  internal  police — the  temporary  introduction  of  these  foreign 
troops  into  her  territory. 

With  respect  to  the  Balance  of  Power  in  the  North,  the  Treaty  between 
France,  England,  and  Sweden  of  the  21st  of  November,  1855,  is  expressly 
founded  on  the  principle  of  preserving  it. 

With  respect  to  Naples,  it  appears  that  remonstrance  having  been 
addressed  to  the  King  of  that  State,  upon  the  injustice  practised  towards 
political  offenders,  upon  the  general  mal-administration  of  justice  in  that 
country,  and  upon  the  danger  thereby  accruing  to  the  Italian  peninsula 
especially,  and  generally  to  the  peace  of  Europe,  and  such  remonstrance 
having  been  rejected  by  the  King,  that  England  and  France  have  with- 
drawn, in  order  to  mark  their  condemnation  of  his  internal  policy,  their 
ambassadors  from  his  dominions.  Such  a  proceeding  it  was  certainly 
competent  to  them  to  take,  according  to  the  principles  laid  down  in  the 
second  volume  of  this  work  respecting  ambassadors.(A  It  furnishes, 
r^.  -.  nevertheless,  the  strongest  *example  of  passive  intervention,  so  to 
i-  J  speak,  in  the  strictly  internal  affairs  of  a  Foreign  State  which  the 
world  has  yet  seen.  The  facts,  however,  relating  to  the  whole  transaction, 
are  as  yet  but  imperfectly  and  inauthentically  known.  It  is  a  curious 
illustration  of  the  extent  to  which  the  doctrine  of  Religious  Interven- 
tion^ may  be  carried,  that,  according  to  some  reports,  the  Persians  jus- 
tified their  assault  upon  Herat  on  the  plea  that  they  inter vened  to  protect 
their  co-religionists  of  the  Semitic  Faith. (a;) 

The  origin  and  causes  of  the  War  between  England  and  Persia  have 
not  yet  been  fully  stated  on  competent  authority.  The  War  between 
England  and  China  has  recently  undergone  a  full  and  elaborate  discus- 
sion in  both  Houses  of  Parliament.  The  House  of  Lords  approved,  the 
House  of  Commons  condemned,  the  war.  The  portions  of  this  memo- 
rable debate  which  will  chiefly  interest  the  International  Lawyer  are  those 
which  relate  to  the  criteria  by  which  the  national  character  of  a  mer- 
chant vessel  is  to  be  ascertained,  and  to  the  distinction  between  Repri- 
sals and  War. 

The  Annexation  of  the  Kingdom  of  Oude  to  the  British  dominions 
depends  for  its  justification  upon  the  right  application  of  the  doctrines 
laid  down  in  the  first  volume  respecting  the  Rights  of  Acquisition^) 
and  of  Intervention, (z\  partly  also  on  the  Law  of  Treaties  discussed  in 
the  second  volume. (a) 

j-^  -.        *IX.  The  Convention  (proposed  14th  October,  1854,  confirmed 

-I    18th  of  October,  1855)  of  Nagaski,  between  England  and  Japan, 

is  not  an  unimportant  extension  of  International  relations  to  a  part  of 

the  globe  from  which  they  have  been  hitherto  practically  excluded.    By 

(t)  Vide  Vol.  II.  p.  148.  (u)  Vide  ante,  Vol.  I.  p.  470. 

(x)  The  Times,  November  8,  1856.  (y)  Vol.  I.  Part  III.  Ch.  XII. 

(z)  Vol.  I.  Part  IV.  Ch.  I. 

(a)  See  also  remarks  as  to  the  binding  character  of  International  Law  between 
Christian  and  Heathen  civilized  States,  Vol.  I.  pp.  22-6. 
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that  Convention,  certain  ports  are  open  for  certain  purposes  to  British 
ships,  and  the  jurisdiction  of  British  authorities  over  British  subjects  in 
Japanese  ports  is  retained  :  and  ships  of  war,  in  the  necessary  perfor- 
mance of  their  duties,  have  a  general  right  to  enter  all  the  ports  of 
Japan ;  but,  unless  compelled  by  necessity,  they,  like  the  merchant 
ships,  are  confined  to  certain  ports  named  in  the  Convention. (6) 

X.  The  CONDUCT,  and  still  more  the  CONCLUSION,  of  the  recent  "War 
must  always  be  memorable  to  the  historian  or  the  expounder  of  Interna- 
tional Law. 

In  the  former  Great  Britain  waived,(c)  in  the  latter  she  abandoned, 
one  of  the  most  certain  and  highly  valued  Belligerent  Rights,  namely, 
the  right  of  confiscating  enemies'  goods  found  on  board  neutral  ves- 
sels.(c?) 

The  mode  of  abandoning  this  right  was  little  less  remarkable  than  the 
abandonment  itself.  The  abandonment  of  that  Right  was  not  formally 
incorporated  in  the  provisions  of  a  treaty,  but  was  stated  in  a  Declara- 
tion accompanying  the  Treaty,  with  the  objects  of  which,  however,  it 
had  no  natural  connection. 

This  anomalous  Declaration,  whatever  may  be  its  binding  effect,  was 
signed  by  most  of  the  European  States,  but  not  by  the  State  the  most 
interested,  and — next  *to  Great  Britain — the  best  acquainted  with  ^  .-, 
the  subject — the  United  States  of  North  America.  On  the  con-  L  J 
trary,  but  a  few  months  afterwards,(e)  this  State  formally  declined — as  it 
was  perfectly  competent  to  her  to  do — to  sanction  the  general  principle 
of  abandoning  Privateering, — that  is,  of  carrying  on  war  by  the  aid  of 
the  individual  exertions  of  the  Subject  as  well  as  of  the  Government, — 
unless,  indeed,  the  same  Powers  would  agree  to  a  Treaty  securing  the 
free  navigation  of  the  sea  to  all  merchant  vessels  whatsoever. 

This  is  not  the  place  in  which  the  expediency  of  the  abandonment  of 
this  great  maritime  Right  of  the  Belligerent  can  be  fully  discussed;  but, 
it  may  be  observed,  that  a  defence  which  has  been  put  forth,  namely, 
that  nations  are  defeated  by  fleets  and  armies,  and  not  by  attacks  upon 
their  commerce,  does  not  appear  either  very  well  founded  in  history  or 
well  supported  by  reason. 

It  is  obvious  that  the  food  and  the  means  which  procure  the  food  of 
your  enemy  are  as  valuable  to  him,  to  say  the  least,  as  his  weapons  or 
his  ships.  It  is  no  less  obvious  that  wars  are  always  shortened,  and 
frequently  ended,  by  the  privations  of  the  Subjects  of  the  Belligerent. 
These  privations  of  the  Subjects,  the  inquiries  which  they  sharpen,  and 
the  demands  which  they  beget,  are  the  natural  correctives  of  the  ambi- 
tion and  passion  of  Rulers. 

It  is,  moreover,  surely  plain,  that  the  Neutral  who  is  the  carrier  of  the 
commerce  of  the  Belligerent,  enables  him  to  convert  his  commercial  into 
his  military  marine,  and  greatly  to  increase  and  strengthen  the  latter. 

Nor  is  it  a  light  objection  that  a  state  of  things  is  produced,  in  which 

(6)  Correspondence  respecting  the  late  negotiations  with  Japan,  laid  before 
Parliament,  1856. 

(c)  Vide  pp.  292,  293,  and  Pt.  IX.  Ch.  X.  of  this  volume. 

(d)  Vide  p.  294  of  this  volume.  (e)  August,  1856. 
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r^  ....  the  Governments  of  States  are  at  war  *while  their  subjects  are 
L  1  -I  at  peace.  Lately,  indeed,  it  has  been  suggested  at  public  meet- 
ings, that  the  commerce  of  Belligerents  should  continue  to  be  carried  on 
in  War  as  in  Peace;  that  being  the  condition  on  which  the  United 
States  of  North  America  offer  to  abandon  the  right  of  Privateering. 
Let  it,  however,  be  remembered,  that  to  redress  a  present  injury,  to 
take  security  against  a  future  transgression,  are  the  only  legitimate  causes 
of  war :  and  that  in  such  cases,  "  toto  certatum  est  corpore  regni."  The 
continuance  of  commercial  intercourse  between  the  subjects  of  the 
offended  and  the  offending  nations  is,  as  a  matter  of  Public  Law,  utterly 
destructive  of  the  first  notion  of  allegiance  on  the  part  of  subjects  to 
their  respective  sovereigns :  and  as  a  matter  of  International  Law,  the 
proposition  that  the  will  of  the  subject  is,  so  far  as  other  States  are  con- 
cerned, bound  up  in  the  will  of  his  government,  is  a  proposition  of  the 
most  vital  importance  to  the  due  administration  of  International  Law, 
and  to  the  peace  of  the  world.  After  all,  the  question  is  whether  the 
tendency  of  these  exemptions  is  not  to  prolong  hostilities,  to  protract  the 
horrors  of  war :  are  they  not,  in  truth,  devices  for  making  war  perpetual 
rather  than  real  mitigations  of  its  attendant  calamities  ? 

"  If  we  were  to  go  to  war  with  the  United  States  of  North  America 
it  would  not  much  matter,  we  could  carry  on  our  trade  all  the  same," 
was  the  language  of  a  merchant  to  the  author  when  this  fundamental 
change  in  the  principles  of  Public  and  International  Law  was  proposed. 
Such  a  remark  bore  true  testimony  to  the  fact  that,  by  this  fundamental 
change,  one  great  check  imposed  by  Providence  upon  the  hasty  beginning 
of  this  terrible  scourge  is  removed ;  and  the  same  observation  applies, 
rj|e  .....  with  at  least  equal  force,  to  its  continuance.  How  many  *wars 
L  J  have  been,  in  fact,  ended  by  the  sufferings  which  their  duration 
inflicted  upon  the  subjects  of  the  Belligerents?  or  rather,  who,  looking 
back  into  history,  can  fix  a  probable  period  of  termination  to  many  wars 
kindled  by  the  passions  of  Nations  or  of  their  Governors,  if  the  com- 
merce of  the  Belligerents  had  remained  unaffected  ?  or  if  the  famous, 
but  perhaps  legendary,  precedent  of  the  two  Dutch  admirals — who,  com- 
manding antagonist  fleets,  sold  powder  to  each  other,  and,  most  com- 
mercially, contributed  to  their  own  destruction — had  been  generally 
followed  ? 

XI.  The  important  International  questions  of  the  Sound  Dues  levied 
by  the  Crown  of  Denmark,  have  been  the  subject  of  several  State  Papers, 
and  are  now  under  the  consideration  of  the  Governments  of  all  civilized 
States.  (/) 

Those  who  are  interested  in  the  progress  of  International  Justice,  may 
look  with  satisfaction  upon  the  general  state  of  feeling  and  usage  through- 
out the  civilized  world  upon  the  much  vexed  question  of  Foreign  Enlist- 
ment.^) There  is  no  International  subject  perhaps  in  which,  during 
the  last  thirty  years,  so  decided  an  improvement  has  taken  place.  The 

(/)  Vol.  I.  pp.  201,  217. 

See  Papers  and  Report  of  Committee  laid  before  Parliament  on  this  subject  in 
1856. 

(g)  See  this  volume,  p.  209,  &c.,  and  Vol.  I.  pp.  397,  398,  Appendix,  pp.  504-14. 
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axiom  that  to  enlist  foreign  soldiers  without  the  consent  of  their  Govern- 
ments is  a  grave  breach  of  the  Right  of  States,  is  now,  it  maybe  reason- 
ably hoped,  firmly  incorporated  into  the  Code  of  International  Law. 

XII.  The  writer  of  these  pages  is  anxious  to  acknowledge  p+  .  -, 
*the  service  which  he  has  derived  from  the  works  of  his  own  L  J 
countrymen  and  from  those  of  the  United  States  of  North  America  in 
the  compilation  of  this  volume.  To  the  works  of  Ward,  of  Manning, 
of  Wheaton,  and  Story,(A)  he  is  under  great  obligations.  To  various 
writers  on  the  European  continent,  and  especially  to  the  learned  Pfeiffer, 
his  acknowledgments  are  also  due.  He  also  desires  to  draw  attention  to 
the  Spanish  works  of  Abreu  and  Pando,  particularly  of  the  latter,  with 
the  contents  of  which  he  became  acquainted,  for  the  first  time,  during 
the  preparation  of  the  present  volume  for  the  press.  An  excellent  essay 
by  Mr.  Hurd,  an  American  jurist,  on  "Topics  of  Jurisprudence  con- 
nected with  Conditions  of  Freedom  and  Bondage,"  a  sketch  by  M.  van 
Hogendorp,  a  Dutch  jurist,  of  the  Dutch  School  of  Jurisprudence 
founded  by  G-rotius,  some  pamphlets  on  Maritime  International  Law,  by 
Professor  Wurm  of  Hamburg,  and  a  new  edition  of  Wheaton's  "  Ele- 
ments of  International  Law"  by  Mr.  Lawrence,  a  new  edition  by  M. 
Demangeat  of  the  "  Droit  International  Prive"  by  M.  Foelix,  must  be 
hailed  as  valuable  recent  accessions  to  the  library  of  the  International 
Jurist. 

(A)  I  have  acknowledged,  p.  518,  note  (4),  the  kindness  of  Dr.  Pratt,  which  has 
enabled  me  to  incorporate  a  great  part  of  his  useful  edition  of  "  Story  on  Prize" 
into  the  present  volume. 
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ADDENDA. 


THE  following  decisions  by  the  Judicial  Committee  of  the  Privy 
Council,  in  matters  of  Prize  Law,  were  delivered  after  the  other  con- 
tents of  this  volume  had  been  printed. 

They  are  of  importance,  inasmuch  as  they  may  be  considered  as  modi- 
fying in  favour  of  the  Neutral  certain  propositions  of  Prize  Law  formerly 
maintained  by  the  English  Prize  Courts. 


Judgment  of  the  Judicial  Committee  of  the  Privy  council  on  the  Appeal 
of  Sorenson  v.  Our  Sovereign  Lady  the  Queen  (the  Ariel,)  from  the 
High  Court  of  Admiralty  of  England  (Prize,}  delivered  March  21, 

1857. 

Present:  CHANCELLOR  OF  THE  DUCHY  OP  CORNWALL,  SIR  EDWARD 
RYAN,  SIR  JOHN  PATTESON,  THE  DEAN  OF  THE  ARCHES. 

The  first  question  in  this  case  relates  to  the  national  character  of  the 
claimant,  Mr.  Sorenson,  Jun.  It  was  strongly  contended  on  the  part  of 
the  captors  that  he  could  not  be  properly  considered  to  be  a  Dane.  The 
circumstances  under  which  he  took  a  counting-house  at  Altona,  with  a 
lodging  at  Hamburgh,  are  undoubtedly  peculiar ;  and  the  precise  time 
when  he  went  thither,  and  of  consequence  the  exact  length  of  time  that 
he  had  continued  there  when  the  war  between  this  country  and'  Russia 
broke  out,  are  not  fully  ascertained.  Their  lordships,  however,  looking  at 
the  general  law  on  this  subject,  and  particularly  adverting  to  the  case  of 
the  Conferenzrath,  6  Rob.  362,  entirely  agree  with  the  learned'  Judge  of 
the  Admiralty,  that  Mr.  Sorenson,  Jun.,  has  succeeded  in  establishing 
his  claim  to  a  Danish  national  character. 

The  next  and  important  question  is  whether  Mr.  Sorenson,  Jun.,  was 
the  owner,  and  sole  owner,  of  the  ship  Ariel  at  the  time  of  the  capture. 
Now  this  question  turns  upon  two  points — 

First,  was  there  a  real  bon&  fide  sale  absolutely  to  Mr.  Sorenson,  Jun., 
of  the  Ariel,  without  collusion  or  fraud  ? 

Secondly,  did  any  interest  in  the  ship  remain  in  the  seller  at  the  time 
of  the  capture  ? 
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r  ^  ,  . ..  *The  ship  Ariel  is  one  of  several  vessels  alleged  to  belong  to 
V1  -I  the  claimant,  which  were  seized  in  British  ports  some  time  after 
the  breaking  out  of  the  war,  the  Ariel  being  seized  at  Belfast  on  her 
return  from  America  with  a  cargo,  on  the  2nd  of  December,  1854.  This 
case  is  distinguishable  from  the  others,  as  to  which  there  is  not  any  appeal 
at  present  before  their  lordships,  but  which  have  been  so  alluded  to  in 
the  argument  that  it  is  impossible  wholly  to  exclude  the  mention  of  them. 
The  distinction  between  them  is  in  regard  to  the  precise  terms  of  the 
original  sale  to  Mr.  Sorenson,  Jun.,  and  is  such  that  their  lordships  might 
perhaps  determine  this  case  on  that  distinction,  without  coming  to  any 
positive  decision  as  to  the  general  question  which  applies  to  them  all. 
But,  upon  consideration,  their  lordships  have  thought  it  right  to  state 
their  opinion  upon  that  general  question. 

The  facts  appear  to  be,  that  the  Ariel  was  a  Russian  ship,  and  before 
the  breaking  out  of  the  war  belonged  to  a  Russian  subject,  Mr.  Eckhoff, 
as  administrator  of  Mr.  Hagedorn,  who  had  been  for  some  time  Consul 
for  the  Netherlands  at  Libau,  and  also  a  merchant  and  shipowner  there, 
and  died  in  April,  1853.  Some  stress  was  laid  on  this  in  the  argument, 
it  being  contended  that  Mr.  Eckhoff  was  bound  to  sell  the  Ariel  for  the 
benefit  of  the  estate  of  Mr.  Hagedorn,  who  was  not  a  native  of  Russia, 
but  had  only  a  mercantile  domicile  in  Russia  during  his  life  and  resi- 
dence there,  and,  having  died  before  any  contemplation  of  war,  never 
was  or  could  be,  by  any  possible  construction,  an  enemy  of  this  country, 
nor  could  his  property,  after  his  death,  be  considered  as  Russian  property. 
The  doctrine  of  utile  tempus  for  a  foreigner  residing  in  a  country,  between 
which  country  and  another  a  war  breaks  out,  to  remove  himself  and  his 
property  from  that  country  to  his  own,  was  supposed  to  apply.  But  that 
doctrine  applies  only  to  cases  where  there  is  a  bona  fide  intention  to  re- 
move. There  is  no  evidence  whatever  of  any  intention  on  the  part  of 
Mr.  Eckhoff,  the  administrator,  to  remove  Mr.  Hagedorn's  property  to 
the  Netherlands,  and  the  doctrine  of  utile  tempus  appears  to  be  wholly 
inapplicable.  The  most  that  can  be  made  of  the  representative  character 
of  Mr.  Eckhoff  is  to  place  him  in  the  same  position  as  Mr.  Hagedorn 
himself  would  have  been  had  he  been  still  alive.  Now  Mr.  Hagedorn 
had  unquestionably  a  mercantile  domicile  at  Libau,  in  Russia,  and,  had 
he  been  living,  and  become  the  seller  of  the  Ariel,  instead  of  Mr.  Eckhoff, 
he  and  his  ship  must,  according  to  all  authorities,  have  been  considered 
Russian.  Another  of  the  ships  seized,  namely,  the  John,  belonged  to 
another  Russian  subject,  Mr.  Gamper;  and  another,  the  Industrie,  to  a 
Mr.  Rode ;  and  the  rest  of  the  ships  belonged  to  Mr.  Sorenson,  Senior 
(the  father  of  the  claimant,)  who  had  for  many  years  been  the  Danish 
Consul  at  Libau,  and  was  also  a  merchant  and  shipowner,  there,  and 
therefore  clearly  a  Russian  subject,  so  far  as  relates  to  these  ships. 

The  Russian  Ambassador  left  England  on  the  8th  of  February,  1854. 

At  that  time  the  claimant  was  carrying,  and  had,  for  about  two  years, 

r*xlvii1  car"e<^  on> tue  business  of  an  agent  in  England.     On  the  22nd 

-"  *of  February,  1854,  he  was  summoned  to  Hamburgh  by  his 

father  by  a  telegraphic  message.     They  met  at  Hamburgh,  and  it  was 

then  arranged  that  the  claimant  should  leave  England  and  establish 
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himself  at  Altona,  and  become  a  Danish  subject  with  a  view  to  purchase 
his  father's  ships,  and  some  others,  and  trade  with  them  on  his  own  ac- 
count. He  had  not  sufficient  means  of  his  own  to  pay  for  such  ships, 
but  he  was  told  that  the  speculation  would,  probably,  be  very  advantageous, 
even  to  the  extent  of  100  per  cent.,  and  arrangements  were  made  between 
him  and  his  father  to  enable  him  to  carry  it  out,  and  he  accordingly  re- 
turned to  England  and  disposed  of  his  concerns  there,  and  came  to  Altona 
to  become  a  Danish  subject.  He  purchased  his  father's  vessels,  and 
also  the  John,  and  the  Industrie,  and  the  Ariel  (the  ship  in  question.) 
The  Ariel  was  sold  to  him  by  his  father  under  a  power  of  attorney  given 
by  Mr.  Eckhoff  to  the  father  for  that  purpose,  he  (Mr.  Eckhoff)  being  per- 
sonally unacquainted  with  the  claimant,  on  the  6th  of  March,  1854. 

The  British  declaration  of  war,  issued  on  the  29th  March. 

These  dates  seem  of  themselves  to  show  that  the  sale  was  made  in 
contemplation  of  war,  and  imminente  bello  in  a  popular  sense  ;  but  the 
evidence  in  the  case  goes  further,  and  shows  conclusively  that  the  Russian 
shipowners  at  Libau,  feeling  that  the  war  was  at  hand,  and  that  they 
could  not  employ  their  ships  under  the  Russian  flag,  determined,  on  con- 
sultation, to  sell  their  vessels,  even  at  considerably  reduced  prices,  to 
neutrals,  rather  than  keep  them  unemployed  in  Russian  ports.  It  is 
argued  that  war  cannot  be  said  to  be  imminent  unless  there  be  an  em- 
bargo, or  some  similar  act  of  the  country  about  to  be  belligerent,  and 
cases  are  cited  in  which  such  circumstances  have  occurred,  but  none  of 
those  cases  go  the  length  of  laying  down  any  positive  rule  as  the  neces- 
sity of  such  circumstances.  Their  lordships  are  of  opinion  that  there  is 
abundant  proof  that  the  sale  was  made  imminente  bello,  and  in  contem- 
plation of  it.  Still,  if  the  sale  was  absolute  and  bona  fide,  there  is  no 
rule  of  international  law,  as  laid  down  by  the  courts  of  this  country, 
which  makes  it  illegal.  Such  a  bona  fide  sale  made  even  flagrante  bello 
would  be  legal,  much  more  imminente  bello.  The  ship  Ariel  was  in  port 
at  the  time  of  the  sale,  therefore  the  cases  as  to  the  illegality  of  sales  in 
transitu  do  not  apply.  Was,  then,  the  sale  of  this  ship  absolute  and 
bona  fide? 

Assuredly  the  time  of  the  sale,  the  circumstance  of  the  claimant 
making  himself  a  neutral  for  the  express  purpose  of  buying  this  and  the 
other  ships,  and  his  inability  to  pay  the  whole  price,  all  tend  to  throw 
suspicion  upon  the  sale,  and  to  make  it  incumbent  on  the  court  to  look 
closely  into  the  history  of  the  transaction,  it  being  obviously  the  inten- 
tion of  all  parties  to  place  the  ship,  by  such  sale,  out  of  the  reach  of 
capture  by  the  belligerent.  If  there  had  been  facts  leading  to  a  well- 
founded  conclusion  that  a  secret  understanding  existed  between  the  seller 
and  the  claimant  that  the  ship  should  be  restored  to  the  seller  in  the 
event  of  no  war  breaking  out,  or  in  the  event  of  a  speedy  peace,  or  that 
the  ship  should  be  employed  by  the  claimant  under  the  direction  ~^.  ,  ...  .. 
*and  for  the  benefit  of  the  seller,  the  court  would  be  bound  to  L 
hold  the  sale  to  be  collusive  and  void,  and  to  condemn  the  ship  as  Rus- 
sian property.  But  no  such  facts  are  even  surmised  in  this  case. 

It  appears  by  the  evidence  of  Mr.  Eckhoff  himself  (Appendix,  p.  31,) 
that  Mr.  Soreuson,  the  father,  informed  him  that  he  should  advise  his 
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son  to  purchase  the  Ariel  if  Mr.  Eckhoff  did  not  require  all  the  purchase 
money  at  the  time  of  the  sale  and  transfer,  inasmuch  as  his  son  would 
not  have  sufficient  money  to  pay  for  all  the  vessels  he  intended  offering 
him  for  sale,  and  that  he  therefore  intended  to  sell  his  ships  to  his  son, 
to  accept  a  portion  of  the  purchase  money  at  the  time  of  sale,  and  to 
allow  his  son  to  pay  him  the  remainder  of  the  purchase  money  out  of 
the  earnings  of  the  vessels. 

Mr.  Eckhoff,  goes  on  to  say,  that  by  reason  of  what  Mr.  Sorenson,  the 
father,  had  so  communicated  to  him,  he  agreed  to  sell  the  Ariel  to  the 
claimant  under  the  following  stipulation  or  condition,  namely,  that  the 
amount  of  the  purchase  money  should  be,  10,000  silver  roubles,  that 
3,333  silver  roubles  and  33  copecks,  or  say  one-third  of  the  purchase 
money,  should  be  paid  in  cash  at  the  time  of  effecting  the  sale  or  transfer 
of  the  Ariel :  that  a  similar  sum  or  instalment  of  one-third  of  the  pur- 
chase money  should  be  paid  in  six  months  after  the  sale  and  transfer, 
and  the  remaining  one-third  in  nine  months.  He  adds,  that  had  it  not 
been  for  the  very  high  character  and  well-known  honour  and  integrity 
of  Mr.  Sorenson,  the  father,  he  would  not  have  agreed  to  sell  the  Ariel 
to  the  son  except  for  ready  cash,  inasmuch  as  he  was  then,  and  still  was, 
personally  unknown  to  the  son. 

It  is  argued  that  Mr.  Eckhoff  does  not  in  terms  deny  that  he  agreed 
to  be  paid  the  remaining  two-thirds  of  the  purchase  money  out  of  the 
earnings  of  the  Ariel,  and  therefore  it  must  be  inferred  that  he  did  so 
agree,  and  accepted  the  same  terms  as  the  father  did  on  the  sale  of  his 
vessels.  Their  lordships  are  of  opinion  that  the  drawing  such  an  infer- 
ence would  be  putting  an  unfair  construction  on  Mr.  Eckhoff's  affidavit, 
especially  as  it  is  plain  that  he  looked  to  Mr.  Sorenson  (the  father)  to 
carry  him  through  the  transaction,  and  being  personally  unknown  to  the 
son  (the  claimant)  would  be  very  unlikely  to  enter  into  any  engagement 
with  him  as  to  the  earnings  of  the  ship.  Afterwards,  indeed,  when 
upon  the  death  of  Mr.  Sorenson,  the  father,  in  May,  1854,  Mr.  Eckhoff 
became  somewhat  anxious  about  the  price  of  the  ship,  he  did  by  his 
agent  procure  the  claimant's  acceptances,  falling  due  at  six  and  nine 
months  from  the  sale  and  transfer  of  the  Ariel,  and  a  promise  from  the 
claimant  that  the  earnings  of  the  Ariel  should  be  applied  to  the  liquida- 
tion of  those  acceptances,  being  the  best  security  he  could  get.  It  ap- 
pears that  they  were  so  applied,  and  that  a  small  sum,  only  about  90£.,  re- 
mained due  when  the  Ariel  was  seized  in  December,  1854.  This  subse- 
quent arrangement  is  the  circumstance  above  alluded  to,  in  which  this  case 
is  perhaps  distinguishable  from  the  cases  of  the  other  ships,  as  to  which 
the  appropriation  of  the  earnings  formed  part  of  the  original  contract. 

It  was  urged  further,  that  the  bill  of  sale  of  the  Ariel  is  untrue, 
r  *  i-  n  *because  it  states  the  whole  purchase  money  to  be  paid.  Their 
-I  lordships  are  of  opinion  that  there  is  no  weight  in  this  objec- 
tion. In  all  conveyances  of  freehold  or  leasehold  estates  the  purchase 
money  is  always  mentioned  to  have  been  fully  paid,  and  yet  there  may 
be  a  collateral  instrument,  showing  that  nothing  has  been  paid,  or  the 
whole  or  part  of  the  money  left  upon  mortgage  of  the  estate.  A  bill  of 
sale  of  a  ship  is  a  conveyance  of  a  similar  nature,  and  open  to  the  same 
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considerations ;  the  object  is  to  enable  the  purchaser  to  become  the 
absolute  owner. 

After  the  sale  and  transfer  of  the  Ariel,  it  appears  to  have  been 
employed  under  the  sole  control  of  the  claimant,  -without  any  interference 
on  the  part  of  the  seller  (Mr.  Eckhoff,)  in  voyages  to  England  and 
Ireland  and  America,  with  a  crew  composed  indeed  of  Russians,  except 
the  master  and  mate,  who  were  Danes,  but  not  with  Russian  cargoes. 
Under  these  circumstances  the  learned  judge  in  the  court  below  says  : 
— "I  am  inclined  to  hold  the  present  sale  (speaking  of  that  of  the 
Baltica,  one  of  the  father's  ships)  was  bona  fide."  By  which  their  lord- 
ships understand  him  to  mean  that  the  sale  was  real,  intended  to  pass 
the  property  in  the  ship  to  the  claimant,  without  any  engagement  to 
restore  it  under  any  circumstance,  and  without  fraud  or  collusion. 

In  this  opinion  their  lordships  fully  concur. 

But,  then,  the  second  point  above  stated  remains.  Did  any  interest 
in  the  ship  remain  in  the  seller  at  the  time  of  capture  ?  And  this  is  a 
point  more  difficult  of  solution.  The  decision  of  the  learned  judge  that 
some  interest  did  remain  in  the  seller  rests  almost  entirely  on  the  lan- 
guage used  by  Lord  Stowell  in  the  case  of  the  Sechs  Geschwistern,  4 
Rob.  100,  for  with  the  exception  of  that  one  all  the  other  cases  proceed 
on  the  ground  of  mala  fides  and  collusion. 

Lord  Stowell  there  says  : — 

"  The  rule  which  this  country  has  been  content  to  apply  is,  that  pro- 
perty so  transferred  (this  is,  by  purchase  from  an  enemy)  must  be  bona 
fide  and  absolutely  transferred ;  that  there  must  be  a  sale  divesting  the 
enemy  of  all  further  interest  in  it;  and  that  anything  tending  to  con- 
tinue his  interest  vitiates  a  contract  of  this  description  altogether. 

Applying  that  rule  to  the  case  then  before  him,  Lord  Stowell  con- 
demned the  ship,  and  rightly  so ;  because  there  were  covenants  in  that 
case  which  preserved  and  retained  the  interest  of  the  enemy-seller,  and 
for  restitution  at  the  end  of  the  war.  It  was  a  conditional,  not  an  abso- 
lute sale.  Lord  Stowell  concludes  his  judgment  in  these  words :  "  Is 
there  in  this  any  sign  of  a  bona  fide  transfer  ?  Is  not  the  hand  of  the1 
French  vendor  still  on  the  vessel  ?  Looking  to  the  control  which  the 
French  Government  and  the  vendor  still  retain  over  this  property,  it  is 
impossible  for  me  to  hold  that  all  the  interest  of  the  enemy  is  completely 
divested."  In  the  present  case  there  is  a  total  absence  of  any  such 
covenant  or  condition.  The  utmost  that  can  be  said  is,  that  there  is  an 
engagement  on  the  part  of  the  buyer  to  apply  the  earnings  of  the  ship 
to  the  payment  of  part  of  the  price. 

*The  mere  non-payment  of  a  part  of  the  price  cannot  of  itself  r  *•>-, 
be  sufficient  to  leave  an  interest  in  the  ship  in  the  seller.  That  L  J 
is  distinctly  stated  by  Lord  Stowell  in  the  Marianna,  6  Rob.  26. 

"  That  objection  can  have  little  weight,  since  it  is  a  matter  solely  for 
the  consideration  of  the  person  who  sells  to  judge  what  mode  of  payment 
he  will  adopt.  He  may  consent  to  take  a  bill  of  exchange,  or  he  may 
rely  on  the  promissory  note  of  the  purchaser,  which  may  come  in  pay- 
ment for  a  considerable  time,  or  may  never  be  paid.  The  court  will 
not  look  to  such  contingencies.  It  will  be  sufficient  that  a  legal  transfer 
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has  been  made,  and  that  the  mode  of  payment,  whatever  it  is,  has  been 
accepted." 

Here,  however,  there  is  more  than  mere  non-payment  of  part  of  the 
price ;  there  is  an  engagement  to  pay  it  out  of  the  earnings,  and  that  is 
contended  to  create  an  interest  in  and  lien  on  the  freight,  and,  through 
the  freight,  on  the  ship. 

We  must  observe  here  that  even  supposing  that  the  facts  of  this  case 
were  sufficient  to  show  that  the  vendor  had  a  lien  on  the  freight  for  the 
purchase-money  unpaid,  it  by  no  means  follows  that  he  had  a  lien  on 
the  ship.  The  ship  and  the  freight  are  quite  distinct — the  ship  may 
belong  to  one  person  and  the  freight  to  another;  and  that  not  only  for 
a  single  voyage,  but,  as  a  security  for  a  debt,  for  future  voyages,  pro- 
vided that  the  contract  and  assignment  be  not  such  as  to  seperate  the 
freight  and  earnings  of  the  ship  for  ever  from  the  ship  itself  so  that 
they  could  not  be  re-united,  but  only  to  separate  them  for  the  temporary 
purpose  of  securing  a  debt,  and  operating  only  upon  that  separation  of 
title  till  that  debt  should  be  paid.  The  law  on  this  subject  was  distinctly 
laid  down,  as  stated  above,  by  Lord  Eldon,  in  the  case  of  the  ship  "VVarre, 
which  is  to  be  found  in  the  notes  to  8  Price,  269.  The  same  doctrine 
was  held  in  3  Beavan,  342,  Stevenson  v.  Dowson;  in  1  Hare,  549, 
Langton  v.  Horton;  in  1  Bingh.  New  Kep.  697,  Leslie  and  others  v. 
Gruthrie ;  and  in  other  cases. 

There  are  no  means  by  which,  according  to  the  contract  with  respect 
to  the  earnings  stated  in  this  case,  the  ship  could  in  any  manner  be 
affected,  either  in  the  Admiralty,  the  Courts  of  Common  Law,  or  the 
Court  of  Chancery.  It  may  be  doubtful,  considering  the  loose  terms  of 
the  contract,  and  that  it  was  made  between  foreigners,  whether  the  Court 
of  Chancery  would  interfere  by  appointing  a  receiver  of  the  freight,  if 
the  ship  arrived  in  England  and  the  owner  had  not  applied  the  earnings 
towards  payment  of  the  purchase-money.  But,  as  between  English 
subjects,  if  the  court  interfered,  it  would  not  be  in  pursuance  of  the 
contract,  but  by  reason  of  breach  of  contract.  It  was  said  in  argument 
•that  by  the  law,  either  of  Russia  or  Denmark,  some  lien  might  be  created 
on  the  ship,  but  that  is  a  matter  of  foreign  law,  and  therefore  a  fact  to  be 
proved  by  those  who  rely  upon  it,  and  no  proof  was  offered.  The  diffi- 
culty, or  rather  the  impossibility,  of  obtaining  a  satisfactory  result  by  such 
inquiries  appears  to  have  been  one  of  the  reasons  why  Lord  Stowell,  in 
the  case  of  the  Tobago,  to  which  we  are  about  to  allude  more  at  length, 
refused  to  enter  into  them  at  all. 

r*n  *Supposing,  however,  that  a  lien  on  the  freight,  or  even  on 
L  -I  the  ship,  in  favour  of  the  vendor,  who  is  to  be  considered  as  an 
enemy,  did  exist,  would  that  lien  render  the  ship  in  the  possession  of 
the  neutral  owner  liable  to  be  captured  ?  That  such  a  lien  on  an  enemy's 
ship  would  not  be  sufficient  to  found  a  claim  by  a  neutral  in  a  Court  of 
Prize  is  clear.  It  was  so  held  by  Lord  Stowell  in  the  case  of  the  Tobago, 
5  Rob.  218,  which  was  the  case  of  a  British  subject  claiming  in  respect 
of  a  bottomry  bond  on  a  French  enemy's  ship  which  had  been  captured, 
and  again  in  the  case  of  the  Marianna,  6  Rob.  24.  That  was  the  case 
of  a  lien  on  the  freight  and  cargo  of  a  ship,  which  was  sold  by  an  American 
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neutral  to  a  Spanish  enemy,  and  the  lien  was  in  respect  of  part  of 
the  purchase  money  remaining  unpaid.  It  is  true  that  in  1  Spinks's 
Admiralty  Cases,  24,  the  Christine,  the  court  said  that  the  doctrine  in 
the  Marianna  did  not  apply  to  cases  when  the  bona  fides  of  the  sale  was 
disputed,  in  which  proof  of  actual  payment  is  always  essential ;  and  no 
doubt  that  upon  a  question  of  bona  fides  such  proof  would  be  most  im- 
portant, and  even  essential.  But  the  question  of  bona  fides,  in  this  case, 
has  been  already  disposed  of;  their  lordships  are  now  considering  the 
only  point  as  to  an  interest  remaining  in  the  bon&  fide  seller.  The  same 
doctrine  as  in  the  Tobago  and  the  Marianna  is  laid  down  by  the  Supreme 
Court  of  the  United  States  of  America,  in  the  Frances  (Irvin's  claim,) 
8  Cranch's  Rep.  417,  and  in  San  Jose",  2  Gallison's  Rep.  283 ;  and 
other  cases. 

Indeed,  it  was  not  disputed  at  the  bar  that  such  is  the  law  of  prize  as 
regards  a  claimant  in  respect  of  a  lien.  But  the  converse  of  the  pro- 
position was  contended  not  to  be  true,  and  that  although  the  lien  of  a 
neutral  on  an  enemy's  ship  or  its  freight  is  not  sufficient  to  found  a  claim, 
yet  the  lien  of  an  enemy  on  a  neutral  ship  or  its  freight  is  sufficient  to 
show  an  interest  in  the  enemy,  of  which  the  belligerent  captor  is  entitled 
to  avail  himself,  and  to  defeat  the  neutral's  claim;  that  a  lien  on  an 
enemy's  ship  which  would  not  be  recognized  in  favour  of  a  neutral, 
would  be  recognized  against  a  neutral  for  the  purpose  of  condemnation, 
if  the  lien  be  in  favour  of  an  enemy.  Their  lordships  asked,  and  asked 
in  vain,  for  some  authority  which  went  to  establish  that  distinction.  No 
such  authority  was  produced,  but  their  lordships  were  referred  again  to 
the  language  of  Lord  Stowell,  in  the  case  of  the  Sechs  Geschwistern, 
which,  as  has  been  already  observed,  was  a  question  as  to  the  right  of 
property,  not  of  lien.  Their  lordships  have  been  unable  to  find  any 
authority  for  the  alleged  distinction,  and,  on  the  contrary,  they  are  of 
opinion  that  the  cases  of  the  Tobago  and  of  the  Frances  (Irvin's  claim,) 
already  cited,  are  plainly  against  the  distinction.  In  the  Tobago,  the 
counsel  for  the  captors  argued  :  "  Suppose  a  bond  of  this  nature  given 
upon  a  neutral  ship,  and  to  a  person  now  become  an  enemy,  could  a  pro- 
ceeding of  prize  be  instituted  against  the  neutral  ship,  or  any  part  of  it, 
as  the  property  of  the  enemy  ?  Certainly  not."  The  counsel  for  the 
claimants  argued,  "  With  regard  to  the  case  put  of  an  enemy's  interest 
of  this  description  on  a  neutral  ship,  the  distinction  is  obvious,  that 
this  interest  is  a  thing  Accessorial  only  to  the  ship;  and  that  it 
might  well  consist  with  the  principles  of  justice,  that  the  accessory 
might  be  restored  though  the  ship  was  condemned,  at  the  same  time 
that  it  would  not  be  reasonable  or  just  to  seize  the  ship  itself  on  account 
of  such  an  accessorial  interest  which  an  enemy  might  possess  in  it." 
Lord  Stowell,  in  giving  judgment,  says  :  "  Can  the  court  recognize  bonds 
of  this  kind  as  titles  of  property,  so  as  to  give  persons  a  right  to  stand  in 
judgment  and  demand  restitution  of  such  interests  in  a  Court  of  Prize  ? 
The  total  silence  of  those  who  had  argued  for  the  claimant  as  to  any  pre- 
cedents for  this  demand,  strongly  shows  that  it  has  not  been  the  practice 
of  the  court  to  consider  such  bonds  as  property  entitled  to  its  protection, 
and  I  think  I  may  venture  to  say  that  there  has  been  no  such  instance. 
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The  person  advancing  money  on  bonds  of  this  nature  acquires  by  that 
act  no  property  in  the  vessel;  he  acquires  the  jus  ad  rem,  but  not  the 
jus  in  re,  until  it  has  been  converted  and  appropriated  by  the  final  pro- 
cess of  a  court  of  justice.  The  property  of  the  vessel  continues  in  the 
former  proprietor,  who  has  given  a  right  of  action  against  it,  but  nothing 
more.  If  there  is  no  change  of  property,  there  can  be  no  change  of 
national  character."  And  further,  "  The  captor  has  no  access  whatever 
to  the  original  private  understanding  of  the  parties  in  forming  such 
contracts;  and  it  is  therefore  unfit  that  he  should  be  affected  by  them. 
His  rights  of  capture  act  upon  the  property  without  regard  to  secret 
liens  possessed  by  third  parties ;  in  like  manner  his  rights  operate  on  no 
such  liens  where  the  property  itself  is  protected  from  capture.  Indeed,  it 
would  be  almost  impossible  for  the  captor  to  discover  such  liens  in  the 
possession  of  the  enemy  upon  property  belonging  to  a  neutral;  the  con- 
sequence, therefore,  of  allowing  generally  the  privilege  here  claimed 
would  be  that  the  captor  would  be  subject  to  the  disadvantage  of  having 
neutral  liens  set  up  to  defeat  his  claims  upon  hostile  property,  whilst  he 
could  never  entitle  himself  to  any  advantgefrom  hostile  liens  upon  neutral 
property."  It  is  difficult  to  conceive  stronger  language  than  this  to  show 
that  the  distinction  now  attempted  to  be  set  up  is  wholly  without  founda- 
tion. The  observations  of  the  same  learned  judge  in  the  Marianna  are 
substantially  to  the  same  effect.  Both  these  cases,  it  is  to  be  observed, 
were  decided  subsequently  to  that  of  the  Sechs  Geschwistern.  The 
language  of  the  court  in  the  Frances  (Irvin's  claim,)  8  Cranch's  Rep.  419, 
is  equally  strong :  "  In  cases  of  liens  created  by  the  mere  private  con- 
tract of  individuals  depending  upon  the  different  laws  of  different  coun- 
tries, the  difficulties  which  an  examination  of  such  claims  would  impose 
upon  the  captors,  and  even  upon  the  Prize  Courts,  in  deciding  upon  them, 
and  the  door  which  such  a  doctrine  would  open  to  collusion  between  the 
enemy,  owners  of  the  property,  and  neutral  claimants,  have  excluded 
such  cases  from  the  consideration  of  those  courts."  Then,  after  refer- 
ring to  the  cases  of  the  Tobago  and  the  Marianna,  it  is  added,  "  From 
this  it  appears  that  the  doctrine  of  the  Prize  Courts  upon  this  subject 
works  against,  as  well  as  in  favour  of,  captors."  Their  lordships  have 
P^ — -  come  to  the  conclusion  that  the  supposed  distinction  does  not 
L  J  exist,  *and  that  liens,  whether  in  favour  of  a  neutral  on  an 
enemy's  ship,  or  in  favour  of  an  enemy  on  a  neutral  ship,  are  equally  to 
be  disregarded  in  a  Court  of  Prize. 

One  other  argument  was  pressed,  arising  from  the  number  of  vessels 
bought  by  the  claimant,  and  the  magnitude  of  the  transaction  was  in- 
sisted on;  and  the  case  of  the  Rendsberg,  4  Rob,  121.,  was  particularly 
adverted  to.  That  case  was  such,  that  Lord  Stowell  held  it  to  amount 
to  an  adhering  to  and  assisting  the  enemy,  and  it  was  of  a  very  peculiar 
character.  Their  lordships  are  unable  to  see  why,  if  the  transfer  of  one 
ship  was  legal,  under  the  circumstances  which  have  here  occurred,  if  it 
had  stood  alone,  such  transfer  should  be  rendered  illegal  because  six  other 
ships  were  purchased,  under  similar  circumstances,  at  the  same  time ; 
unless,  indeed,  as  affording  ground  to  believe  that  all  the  purchases  were 
fraudulent  and  collusive. 
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In  effect,  the  whole  case  resolves  itself  into  a  question  of  bona  fides, 
and  that  being  once  established,  their  lordships  feel  obliged  to  come  to 
the  conclusion  that  the  Ariel  was  the  bona  fide  property  of  the  claimant 
alone,  and  that  no  interest  remained  in  the  seller,  Mr.  Eckhoff. 

They  must,  therefore,  humbly  advise  her  majesty  that  the  decision 
of  the  court  below  ought  to  be  reversed,  and  the  proceeds  of  the  ship 
restored  to  the  claimant ;  however,  without  costs  and  damages,  not  only 
because  further  proof  was  ordered  and  gone  into,  but  also  on  account  of 
the  particular  circumstances  of  the  case. 


Judgment  of  the  Judicial.  Committee  of  the  Privy  Council  on  the  Ap- 
peals of^  Cremidi  v.  Powell  and  Dyke  (Cargo  ex  "  Gerasimo"\  and 
likewise  Cremidi  v.  Parker  and  Dyke  (Cargo  ex  "  Aspasia"\  and  of 
Cremidi  v.  Parker  and  Dyke  (Ship  "  Achilles"},  from  the  High  Court 
of  Admiralty  of  England  (Prize,}  delivered  March  24,  1857. 

Present:  CHANCELLOR  OP  THE  DUCHY  OP  CORNWALL,  SIR  EDWARD 
RYAN,  SIR  JOHN  PATTESON,  THE  DEAN  OF  THE  ARCHES. 

This  is  an  appeal  from  a  decree  of  the  High  Court  of  Admiralty  dated 
8th  August,  1856,  condemning  the  cargo  of  the  ship  Gerasimo  as  lawful 
prize. 

At  the  time  of  her  capture  this  ship  was  bound  to  Trieste  with  a  cargo 
of  Indian  corn,  which  she  had  taken  on  board  at  Galatz.  She  was  sail- 
ing under  Wallachian  colours,  and  on  the  19th  July,  1854,  during  the 
prosecution  of  her  voyage  was  captured  as  she  was  coming  out  of  the 
Sulina  mouth  of  the  Danube,  by  her  majesty's  ship  Vesuvius,  under  the 
command  of  Captain  Powell. 

*It  was  the  duty  of  the  captors,  as  soon  as  possible,  to  send  their  ^.^,.  -. 
prize  to  some  convenient  port  in  her  majesty's  dominions  for  ad-  •-  -" 
judication,  to  procure  the  examination  in  preparatory  of  the  principal 
officers  of  the  vessel,  and  to  deposit  in  the  Admiralty  Court,  upon  oath, 
all  papers  found  on  board  the  vessel,  in  order  that  speedy  justice  might 
be  done,  and  that  the  property,  if  illegally  seized,  might  be  restored,  with 
as  little  delay  as  possible,  to  the  owners. 

None  of  these  steps  were  taken ;  the  vessel  and  her  cargo  were  sent 
to  Constantinople,  and  detained  there,  together  with  the  crew,  till  (after 
a  delay,  as  to  the  cargo,  of  nearly  three  months,  and  as  to  the  ship,  of 
nearly  eight  months,)  the  vessel  was  released  upon  security,  and  the  cargo 
sold  at  Constantinople. 

The  captors  appear  after  this  to  have  taken  no  steps  whatever  in  the 
matter  until  they  were  stimulated  to  action  by  the  claimants  of  the 
cargo. 

On  the  21st  June,  1855,  a  claim  was  brought  into  the  Admiralty  Court 
by  M.  Cremidi,  in  which  he  claimed  the  cargo  on  behalf  of  Epaminondas 
Pana  and  Co.,  who  are  merchants  at  Galatz,  and  on  their  behalf  demanded 
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restitution  with  costs  and  damages,  and  at  the  same  time  he  sued  out  a 
monition  requiring  the  captors  to  proceed  to  adjudication. 

The  captors  proceeded  accordingly,  and  on  the  14th  November,  1855, 
the  case  was  heard  upon  the  claim. 

There  was  an  absence  of  the  usual  evidence  in  such  cases ;  there  was 
no  examination  of  the  witnesses  in  preparatory ;  no  affidavit  verifying 
the  ship's  papers  made  recente  facto,  but  an  affidavit  sworn  by  Captain 
Powell,  on  the  30th  August,  1855,  more  than  twelve  months  after  the 
seizure,  verifying  certain  papers  as  being  all  the  papers  which  were  found 
on  board  the  vessel,  and  none  of  which  related  to  the  cargo. 

The  captors,  however,  produced  an  affidavit  by  a  gentleman  of  the 
name  of  Young,  who  stated  that  he  was  the  agent  in  England  of  the 
captors,  and  that  he  had  received  a  letter  from  Captain  Powell,  dated  in 
the  month  of  May,  1855,  informing  him  that  the  cargoes  of  this  and 
other  ships  sent  to  Constantinople  had  been  sold  at  that  place,  with  the 
consent  of  the  owners  thereof,  and  the  proceeds  deposited  in  the  hands 
of  an  agent. 

There  was  also  a  certificate  by  Mr.  Nicholson,  who  had  been  sent  out 
(under  what  circumstances  it  does  not  appear)  as  a  Commissioner  appointed 
by  the  Court  of  Admiralty  to  take  evidence  on  the  subject  at  Con- 
stantinople, and  Mr.  Nicholson  thereby  certified  that  he  had  been  in- 
formed that  the  master  and  the  whole  of  the  crew  of  the  Gerasimo  had 
long  since  quitted  her,  and  could  not  anywhere  be  found. 

The  only  evidence  of  property  on  the  part  of  the  claimant  was  the 
affidavit  of  Cremidi,  who  stated  his  belief  that  E.  Pana  and  Co.,  sub- 
jects of  the  Ionian  Islands,  were  the  owners,  and  that  no  enemy  had  any 
interest  in  it. 

Neither  the  affidavit  nor  the  claim  stated  anything  as  to  the  place  of 
residence  of  E.  Pana  and  Co. 

p  *,  -,  *The  learned  judge,  therefore,  made  an  order,  dated  November 
L  -»  14, 1855,  by  which  he  admitted  the  claim  of  Cremidi  for  the 
cargo,  but  directed  further  proof  to  be  given  by  the  claimant  as  to  the 
property  thereof,  and  also  allowed  both  parties  to  bring  in  further  proof 
as  to  the  non-examination  of  witnesses  in  preparatory,  and  as  to  whether 
there  was  any  agreement  as  to  the  sale  of  the  cargo,  such  further  proof  to 
be  given  without  prejudice  to  the  question  of  costs  and  damages. 

The  cause  was  heard  on  further  proof  in  July  and  August,  1856, 
when  the  learned  judge  was  of  opinion  that  the  claimant  was  to  be  con- 
sidered as  an  enemy  of  the  British  Crown  at  the  time  of  the  seizure,  and 
that  he  had,  therefore,  no  persona  standi  in  the  court.  The  grounds  of 
the  decision  are  thus  stated  in  the  report  of  the  judgment  printed  at  the 
end  of  the  respondent's  case.  After  referring  to  two  documents  brought 
in  by  the  claimant  upon  further  proof,  the  learned  judge  expresses  him- 
self in  these  terms  : — 

"  It  appears,  therefore,  that  the  claimant  was  a  merchant,  resident  at 
Galatz  at  the  time  of  the  shipment,  and  that,  being  so,  the  next  question 
is,  what  national  character  the  law  impresses  upon  him.  Galatz  is  in  Mo-1 
davia ;  Moldavia  was  in  possession  of  the  Russians ;  and,  so  long  as  any 
territory  is  in  possession  of  the  enemy,  I  apprehend  that  the  law  declares 
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that  all  the  inhabitants  thereof,  and  all  the  persons  resident  therein  and 
carrying  on  trade,  are  to  be  considered  as  enemies  with  respect  to  that 
trade.  The  claimant  is  erroneously  described  as  an  Ionian  subject,  he 
being  resident  at  Galatz,  and  undoubtedly  he  is  not  entitled  to  that 
character  for  the  purposes  of  trade.  Had  the  truth  been  stated  in  the 
first  instance,  I  should  have  disposed  of  the  case  at  once." 

Upon  this  ground  the  learned  judge  felt  himself  under  the  necessity 
of  condemning  the  cargo,  but  he  added,  "  that  he  should  have  experi- 
enced very  great  difficulty  in  coming  to  the  conclusion  that  the  claimant 
had  proved  his  property  in  the  cargo  claimed,  even  if  he  was  entitled  to 
any  persona  standi  in  the  court." 

Upon  the  present  appeal  the  first  question  is,  whether  the  appellant, 
in  regard  to  this  claim,  is  to  be  considered  as  an  alien  enemy;  and  for 
this  purpose  it  will  be  necessary  to  examine  carefully  both  the  principles 
of  law  which  are  to  govern  the  case,  and  the  nature  of  the  possession 
which  the  Russians  held  of  Moldavia  at  the  time  of  this  shipment. 

Upon  the  general  principles  of  law  applicable  to  this  subject  there  can 
be  no  dispute.  The  national  character  of  a  trader  is  to  be  decided  for  the 
purposes  of  the  trade  by  the  national  character  of  the  place  in  which  it  is 
carried  on.  If  a  war  breaks  out,  a  foreign  merchant  carrying  on  trade  in  a 
belligerent  country  has  a  reasonabe  time  allowed  him  for  transferring  him- 
self and  his  property  to  another  country.  If  he  does  not  avail  himself  of  the 
opportunity,  he  is  to  be  treated,  for  the  purposes  of  the  trade,  as  a  sub- 
ject of  the  Power  under  whose  dominion  he  carries  it  on,  and,  of  course, 
as  an  enemy  of  those  with  whom  that  Power  is  at  war.  Nothing  can  be 
more  just  than  this  principle;  but  *the  whole  foundation  of  it  r^.,  ... 
is,  that  the  country  in  which  the  merchant  trades  is  enemy's  "-  J 
country. 

Now  the  question  is,  what  are  the  circumstances  necessary  to  convert 
friendly  or  neutral  territory  into  enemy's  territory.  For  this  purpose, 
is  it  sufficient  that  the  territory  in  question  should  be  occupied  by  a 
hostile  force,  and  subjected,  during  its  occupation,  to  the  control  of  the 
hostile  Power,  so  far  as  such  Power  may  think  fit  to  exercise  control ; 
or,  is  it  necessary  that,  either  by  cession  or  conquest,  or  some  other  means, 
it  should,  either  permanently  or  temporarily,  be  incorporated  with,  and 
form  part  of,  the  dominions  of  the  invader  at  the  time  when  the  question 
of  national  character  arises  ? 

It  appears  to  their  lordships  that  the  first  proposition  cannot  be  main- 
tained. It  is  impossible  for  any  judge,  however  able  and  learned,  to 
have  always  present  to  his  mind  all  the  nice  distinctions  by  which  general 
rules  are  restricted;  and  their  lordships  are  inclined  to  think  that,  if  the 
authorities  which  were  cited  and  so  ably  commented  upon  at  this  bar  had 
been  laid  before  Dr.  Lushiegton,  he  would,  perhaps,  have  qualified  in 
some  degree  the  doctrine  attributed  to  him  in  the  report  to  which  we 
have  referred. 

With  respect  to  the  meaning  of  the  term  "  dominions  of  the  enemy," 
and  what  is  necessary  to  constitute  dominion,  Lord  Stowell  has  in  several 
cases  expressed  his  opinion.  In  the  case  of  The  Fama,  5  Rob.  114,  he 
lays  it  down  that  in  order  to  complete  the  right  of  property,  there  must 
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be  both  right  to  the  thing  and  possession  of  it;  both  jus  ad  rem,  and  jus 
in  re.  "  This/'  he  observes,  "  is  the  general  law  of  property,  and  applies, 
I  conceive,  no  less  to  the  right  of  territory  than  to  other  rights.  Even 
in  newly  discovered  countries  when  a  title  is  meant  to  be  established  for 
the  first  time,  some  act  of  possession  is  usually  done,  and  proclaimed  as 
a  notification  of  the  fact.  In  transfer,  surely,  when  the  former  rights  of 
others  are  to  be  superseded  and  extinguished,  it  cannot  be  less  necessary 
that  such  a  change  should  be  indicated  by  some  public  acts,  that  all  who 
are  deeply  interested  in  the  event  as  the  inhabitants  of  such  settlements 
may  be  informed  under  whose  dominion  and  under  what  law  they  are  to 
live." 

The  importance  of  this  doctrine  will  appear  when  the  facts  with  respect 
to  the  occupation  of  the  Principalities  come  to  be  examined. 

That  the  national  character  of  a  place  is  not  changed  by  the  mere  cir- 
cumstance that  it  is  in  the  possession  and  under  the  control  of  a  hostile 
force,  is  a  principle  held  to  be  of  such  importance  that  it  was  acted  upon 
by  the  Lords  of  Appeal  in  1808,  in  the  St.  Domingo  cases  of  The  Dart 
and  Happy  Couple,  when  the  rule  operated  with  extreme  hardship. 

In  the  case  of  The  Manilla  (1  Edw.  3),  Lord  Stowell  gives  the  follow- 
ing account  of  those  decisions  : — 

"  Several  parts  of  the  island  had  been  in  the  actual  possession  of  insur- 
gent negroes,  who  had  detached  them,  as  far  as  actual  occupancy  could 
do,  from  the  mother  country  of  France  and  its  authority,  and  maintained 
r#i  •••}  within  those  parts,  at  least,  an  independent  govern  ment  of  *their 
L  J  own.  And  although  this  new  power  had  not  been  directly  and 
formally  recognized  by  any  express  treaty,  the  British  Government  had 
shown  a  favourable  disposition  towards  it  on  the  ground  of  its  common 
opposition  to  France,  and  seemed  to  tolerate  an  intercourse  that  carried 
with  it  a  pacific  and  even  friendly  complexion.  It  was  contended  there- 
fore that  St.  Domingo  could  not  be  considered  as  a  colony  of  the  enemy. 
The  Court  of  Appeal,  however,  decided,  though  after  long  deliberation, 
and  with  much  expressed  reluctance,  that  nothing  had  been  declared  or 
done  by  the  British  Government  that  could  authorize  a  British  tribunal 
to  consider  this  island  generally,  or  part  of  it  (notwithstanding  a  power 
hostile  to  France,  had  established  itself  within  it  to  that  degree  of  force, 
and  with  that  kind  of  allowance  from  some  other  States)  as  being  other 
than  still  a  colony,  or  part  of  a  colony  of  the  enemy.  There  can  be  no 
doubt  that  the  strict  principle  of  that  decision  was  correct." 

On  the  other  hand,  when  places  in  a  friendly  country  have  been  seized 
by  and  are  in  possession  of  the  enemy,  the  same  doctrine  has  been  held. 

While  Spain  was  in  the  occupation  of  France,  and  at  war  with  Great 
Britain,  the  Spanish  insurrection  broke  out,  and  the  British  Govern- 
ment issued  a  proclamation  that  all  hostilities  against  Spain  should  im- 
mediately cease.  Great  part  of  Spain,  however,  was  still  occupied  by 
the  French  troops,  and,  amongst  other,  the  port  of  St.  Andero. 

A  ship  called  the  Santa  Anna  was  captured  on  a  voyage,  as  it  was 
alleged,  to  St.  Andero,  and  Lord  Stowell  observed : — 

"  Under  these  public  declarations  of  the  State,  establishing  this  gene- 
ral peace  and  amity,  I  do  not  know  that  it  would  be  in  the  power  of  the 
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court  to  condemn  Spanish  property,  though  belonging  to  persons  resident 
in  those  parts  of  Spain  which  are  at  the  present  moment  under  French 
control,  except  under  circumstances  which  would  justify  the  confiscation 
of  neutral  property." 

The  same  principle  has  been  acted  upon  in  the  Courts  of  Common 
Law. 

In  the  case  of  Donaldson  v.  Thompson,  1  Campb.  N.  P.  K.  429,  the 
Russian  troops  were  in  possession  of  Corfu  and  the  other  Ionian  Islands, 
though  the  form  of  a  Republic  was  preserved,  and  it  was  contended  that 
the  islands  must  be  considered  as  substantially  part  of  the  territory  of 
the  Russian  Empire  if  the  Russian  power  was  there  dominant,  and  the 
supreme  authority  was  in  the  Russian  Commander ;  or,  if  not,  that  the 
Republic  must  be  considered  as  a  co-belligerent  with  Russia  against  the 
Porte,  since  the  Emperor  of  Russia  derived  the  same  advantages,  in  a 
military  point  of  view,  from  this  occupation  of  the  islands  as  if  he  had 
seized  it  hostilely,  or  the  lonion  Republic  had  been  his  ally  in  the  war 
he  was  carrying  on. 

Both  these  propositions,  however,  were  repudiated  by  Lord  Ellen- 
borough,  and  afterwards,  on  a  motion  to  set  aside  the  verdict,  by  the 
Court  of  King's  Bench,  Lord  Ellenborough  observing,  "Will  any  one 
contend  that  a  Government  which  is  obliged  to  yield  in  any  quarter  to 
*superior  force,  becomes  a  co-belligerent  with  the  power  to  which  r^.  ...-. 
it  yields  ?  It  may  as  well  be  contended  that  neutral  and  belli-  L 
gerent  mean  the  same  thing." 

The  same  doctrine  was  afterwards  laid  down  by  the  Court  of  King's 
Bench,  in  the  case  of  Hagedorn  v.  Bell,  1  Maule  &  Sel.  450,  in  the  case 
of  a  trade  carried  on  with  Hambugh,  which  had  been  for  several  years, 
and  at  the  time  was,  in  the  military  occupation  of  the  French. 

The  distinction  between  hostile  occupation  and  possession  clothed  with 
a  legal  right  by  cession  or  conquest,  or  confirmed  by  length  of  time,  is 
recognised  by  Lord  Stowell  in  the  case  of  The  Boletta,  1  Edw.  171. 

A  question  there  arose  whether  certain  property  belonging  to  mer- 
chants at  Zante  which  had  been  captured  by  a  British  privateer,  was  to 
be  considered  as  French  or  as  Russian ;  that  question  depending  upon 
the  national  character  of  Zante  at  the  time  of  the  capture. 

Lord  Stowell  observes  : — 

"  On  the  part  of  the  crown  it  has  been  contended,  that  the  possession 
taken  by  the  French  was  of  a  forcible  and  temporary  nature,  and  that 
such  a  possession  does  not  change  the  national  character  of  the  country 
until  it  is  confirmed  'by  a  formal  cession  or  by  a  long  lapse  of  time. 
That  may  be  true,  when  possession  has  been  taken  by  force  of  arms  and 
by  violence ;  but  this  is  not  an  occupation  of  that  nature.  France  and 
Russia  had  settled  their  differences  by  the  peace  of  Tilsit,  and  the  two 
countries  being  at  peace  with  each  other,  it  must  be  understood  to  have 
been  a  voluntary  surrender  of  the  territory  on  the  part  of  Russia." 

On  this  ground  he  held  the  territory  to  have  become  French  territory, 
remarking,  in  a  subsequent  passage  of  his  judgment,  "that  this  was  a 
cession  by  treaty,  and  not  a  hostile  occupation  by  force  of  arms,  liable  to 
be  lost  the  next  day." 
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These  authorities,  with  the  other  cases  cited  at  the  bar,  seem  to  esta- 
blish the  proposition  that  the  mere  possession  of  a  territory  by  an  enemy's 
force  does  not  of  itself  necessarily  convert  the  territory  so  occupied  into 
hostile  territory,  or  its  inhabitants  into  enemies. 

It  is  necessary  now  to  inquire,  what  was  the  nature  of  the  possession 
of  Moldavia  held  by  the  Russians,  at  the  time  when  the  shipment  in 
question  was  made  ? 

The  political  position  of  the  Provinces  of  Moldavia  and  Wallachia  is 
very  anomalous.  They  are  classed  by  Wheaton,  in  his  "  Elements  of 
International  Law,"  6th  Ed.  48,  amongst  semi-sovereign  States.  By  the 
Convention  of  Ackermann  in  1826  between  Russia  and  Turkey,  it  was 
provided  that  the  government  of  those  Provinces  should  be  administered 
by  Hospodars  chosen  from  amongst  the  native  Boyars,  and  they  were  to 
enjoy  their  authority  for  the  term  of  seven  years.  By  the  Treaty  of 
Adrianople  between  the  same  Powers  in  1829,  and  by  a  separate  act 
annexed  to  that  Treaty  with  respect  to  the  provinces  of  Moldavia  and 
Wallachia,  it  was  provided  that  the  Hospodars,  instead  of  being  elected 
r  jjj..  .,  for  a  term  of  seven  years  only,  should  in  future  hold  *their  digni- 
-I  ties  for  life,  and  that  they  should  freely  administer  the  internal 
affairs  of  those  Provinces  in  concert  with  their  respective  Divans.  It 
was  further  provided  that  they  should  pay  a  fixed  tribute  to  the  Porte  in 
lieu  of  certain  charges  to  which  they  were  previously  subject,  and  be 
free  from  all  other  exactions.  The  inhabitants  were  to  enjoy  full  liberty 
of  commerce  for  the  productions  of  their  soil  and  their  industry,  without 
any  restriction,  except  such  as  the  Hospodars,  in  concert  with  their  re- 
spective divans,  should  establish.  They  were  to  be  at  liberty  freely  to 
navigate  the  Danube  with  their  own  vessels,  furnished  with  passports  by 
their  Government :  and  it  was  provided  that  the  Pruth,  which  bounds 
one  side  of  Moldavia,  should  continue  to  be  the  limit  of  the  two  empires 
of  Russia  and  Turkey. 

This  independent  administration  was  enjoyed  by  the  two  provinces  at  the 
time  when  the  differences  arose  between  Russia  and  Turkey  in  the  year 
1853.  Their  government  was  administered  by  the  Hospodar  of  each 
province,  with  the  assistance  of  a  council :  they  had  a  national  flag,  and 
a  Charge  d' Affaires  resident  at  Constantinople. 

The  Sultan  having  refused  compliance  with  demands  made  upon  him 
by  Russia,  the  emperor  gave  orders  that  his  troops  should  enter  the 
Danubian  Principalities,  and  on  the  26th  June,  1853,  he  issued  a  mani- 
festo, declaring,  in  the  following  terms,  the  grounds  upon  which,  and 
the  purposes  for  which,  this  step  was  taken  : — 

"  Having  exhausted  all  the  means  of  persuasion,  and  all  the  means  of 
obtaining  in  a  friendly  manner  the  satisfaction  due  to  our  just  reclama- 
tions, we  have  deemed  it  indispensable  to  order  our  troops  to  enter  the 
Danubian  Principalities,  to  show  the  Porte  how  far  its  obstinacy  may 
lead  it.  Nevertheless,  even  now  it  is  not  our  intention  to  commence 
war.  By  the  occupation  of  the  Principalities  we  wish  to  have  in  our 
hands  a  pledge  which  will  guarantee  to  us  in  every  respect  the  re-esta- 
blishment of  our  rights. 
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"  We  do  not  seek  conquests.  Russia  does  not  need  them.  We  de- 
mand satisfaction  for  a  legitimate  right  openly  infringed." 

On  the  2nd  and  3rd  days  of  July,  1853,  the  Russian  troops,  under 
Prince  Gortchakoff,  crossed  the  Pruth  and  entered  Moldavia;  and  upon 
that  occasion  the  prince  issued  a  proclamation  to  the  inhabitants  of  Mol- 
davia and  Wallachia,  in  which  he  declared — 

"  We  come  amongst  you  neither  with  projects  of  conquest,  nor  with 
the  intention  of  modifying  the  institutions  under  which  you  live,  or  the 
political  position  which  solemn  treaties  have  guaranteed  to  you." 

The  proclamation  then  stated  that  the  occupation  was  only  provisional, 
and  that  on  the  day  on  which  the  emperor  should  obtain  the  reparation 
due  to  him,  and  guarantees  for  the  future,  the  Russian  troops  should 
return  within  the  frontiers  of  Russia ;  and  it  concluded  with  exhorting 
the  inhabitants  to  engage  with  security  in  their  agricultural  labours  and 
commercial  speculations,  "and  to  be  obedient  to  the  laws  under  which 
they  lived,  and  to  the  established  authorities. 

The  Russian  Government  informed  the  Hospodars  that  their  relations 
with  the  Porte  must  be  broken  off,  and  that  all  action  on  the  part  of 
*the  sovereign  power  must  for  a  time  cease  ;  that  the  fixed  tribute  r5|c,  -, 
which  they  were  accustomed  to  pay  to  the  Porte  must  be  stopped.  "-  -I 
But  the  Hospodars  were  not  removed  from  office ;  they  continued,  with 
the  assistance  of  the  aduiinstrative  council,  to  conduct  the  affairs  of  the 
government,  and  the  Wallachian  flag  continued  to  be  used.  When  war 
afterwards  was  declared  between  Russia  and  Turkey,  the  two  Hospodars 
were  recalled  by  the  Porte,  and  directed  to  leave  the  government  in  the 
hands  of  a  provisional  council  of  boyars.  A  Russian  commissary  was 
appointed  to  conduct  the  government  in  their  stead,  but  nothing  was 
said  or  done  by  the  Russian  Government  to  change  the  nature  of  the 
occupation,  or  to  indicate  any  intention  of  converting  into  a  conquest 
what  had  been  originally  announced  as  a  provisional  and  temporary 
measure.  On  the  contrary,  when  General  Budberg  was  appointed  com- 
missary, the  Russian  Government  avoided  giving  him  the  title  of  gover- 
nor, as  being  one  which  was  calculated  to  give  rise  to  misapprehension 
as  to  the  emperor's  intentions,  which  remained  those  of  not  incorporating 
the  provinces. — (Sir  G.  H.  Seymour  to  Lord  Clarendon,  Nov.  5>  1853.) 

The  occupation,  however,  such  as  it  was,  led  to  a  declaration  of  war 
by  the  Porte,  in  October,  1853,  and,  in  that  war,  England  and  France 
engaged  as  allies  of  the  sultan  in  the  following  spring.  Austria  and 
Prussia,  though  not  actively  engaged  as  belligerents,  were  not  less  opposed 
to  the  occupation  of  the  Principalities,  and  negotiations  were  entered 
into  by  both  those  powers  with  Russia,  for  the  purpose  of  securing  the 
immediate  evacuation  of  the  provinces  by  the  Russian  troops. 

The  Russian  Minister,  in  his  answer  to  the  demands  of  Austria  on  the 
^th  June,  1854,  stated  that  from  the  moment  when  the  Porte  declared 
war  against  Russia,  the  occupation  of  the  Principalities,  whatever  might 
have  been  its  original  character,  had  been  for  Russia  only  a  military 
position,  the  maintenance  or  abandonment  of  which  was  entirely  a  matter 
connected  with  strategical  considerations.  The  answer  then  contained 
the  following  passage  : — 
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"Our  august  Master  still  wishes,  as  he  has  always  wished,  peace. 
He  has  no  desire — we  have  repeated  it,  and  we  repeat  it  once  more — 
either  to  prolong  indefinitely  the  occupation  of  the  Principalities,  or  to 
establish  himself  there  in  a  permanent  manner,  or  to  incorporate  them 
with  his  dominions,  still  less  to  overthrow  the  Ottoman  Government." 

On  the  8th  August,  1854,  Prince  Gortchakoff  announced  that  the 
Emperor  of  Russia  had  ordered  the  complete  evacuation  of  the  two  Prin- 
cipalities, and  soon  afterwards  the  Russian  troops  retired  across  the 
Pruth. 

It  seems  impossible  to  hold  that,  by  means  of  an  occupation  so  taken, 
so  continued,  and  so  terminated,  Moldavia  ever  became  part  of  the  do- 
minions of  Russia,  and  its  inhabitants  subjects  of  Russia,  and  therefore 
enemies  of  those  with  whom  Russia  was  at  war  ?  The  utmost  to  which 
the  occupation  could  be  held  to  amount  was  a  temporary  suspension  of 
-  jjj.  ...  the  suzerainete"  of  the  Porte,  and  a  temporary  assumption  of  that 
-«  *suzerainet4  by  Russia;  but  the  national  character  of  the  coun- 
try remained  unaltered,  and  any  intention  to  alter  it  was  disclaimed  by 
Russia.  At  what  period,  then,  could  foreigners  dwelling  there  be  said 
to  have  that  notice  of  a  change  in  the  dominion  and  in  the  laws  under 
which  they  were  to  live,  to  which  Lord  Stowell  refers  in  the  case  of  the 
Fama  ?  At  what  period  were  they  under  the  obligation  of  changing 
their  domicile  in  it,  under  the  penalty,  if  they  omitted  to  do  so,  of  being 
treated  as  enemies  of  Great  Britain? 

Moldavia  and  Wallachia  were  not  treated  by  the  Porte  as  enemies,  and 
it  would  be  singular  if  these  countries,  though  not  held  to  be  enemies, 
by  Turkey,  should  be  held  to  be  enemies  of  the  allies  of  Turkey.  That 
the  Wallachian  flag  was  recognised,  both  by  the  Russian  and  Turkish 
authorities,  sufficiently  appears  from  the  documents  before  the  court; 
and  their  lordships  have  ascertained,  by  communication  with  the  Foreign 
Office,  the  other  facts  above  stated;  and,  further,  that  no  act  was  ever 
done  by  the  British  Government  to  change  the  national  character  of  the 
provinces  in  relation  to  Great  Britain ;  and  without  some  such  act  the 
occupation  by  the  Russians,  under  the  circumstances  stated,  could  not 
produce  such  an  effect. 

Being  of  opinion,  therefore,  that  the  claimant  has  a  persona  standi 
in  the  court,  we  have  now  to  consider  the  effect  of  the  evidence  upon 
further  proof. 

The  only  evidence  offered,  on  further  proof,  by  the  claimant  (if,  indeed, 
it  is  to  be  treated  as  evidence,)  consisted  of  the  production  of  two  docu- 
ments ;  a  bill  of  lading,  and  an  account,  to  both  of  which  Dr.  Lushing- 
ton  refers  in  his  judgment,  as  showing  that  the  claimant  of  the  property 
is  to  be  considered  as  a  Moldavian,  for  the  purposes  of  this  case. 

The  bill  of  lading  is  not  verified  by  any  affidavit :  it  purports  to  bear 
date  at  Galatz,  on  the  30th  June,  1854,  and  to  be  signed  by  Caralambo 
S.  Pana,  the  master  of  the  Wallachian  brig  Gerasimo,  and  to  acknow- 
ledge the  shipment  at  Galatz,  by  Messrs.  Epaminondas  Pana  and  Co., 
for  account  and  risk  of  whomsoever  it  may  concern,  of  838  chilos  of 
maize  of  Moldavia,  of  good  quality,  dry,  sifted,  and  in  good  condition, 
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consigned,  at  Trieste  or  Venice,  to  the  order  of  Signor  Antonio  de 
Ralli. 

The  account  is  what  is  termed  a  pro  forma  account,  and  purports  to 
be  signed  by  EaUi,  at  Trieste.  His  signature  is  attested  by  two  wit- 
nesses, and  the  signature  both  of  Ralli  and  the  witnesses  is  attested  by 
a  Notary  Public,  whose  official  character  of  a  Notary,  and  whose  signa- 
ture, are  attested  by  the  British  Vice-Consul  at  Trieste. 

This  document  is  headed  : — 
"Messrs.  Pana  and  Co.,  Galatz. 

"  Pro  forma  account  of  cargo  of  Indian  corn,  on  board  the  Wallachian 
brig  Gerasimo,  Pana," 

It  purports  to  state,  in  the  first  place,  what  would  have  been  the  r  #.  .. .. 
*gross  proceeds  of  the  cargo  at  Trieste  on  the  20th  November,  L 
1854  ;  and  it  then  contains  an  account  of  the  charges  which  would  have 
attended  the  sale,  including  commission. 

It  seems,  therefore,  that  this  account  was  made  out  as  between  Pana 
and  Co.,  as  the  shippers,  and  Ralli  as  consignee  and  agent  for  the  sale. 

Though  these  documents  were  produced  only  on  the  further  proof,  the 
account  of  Ralli  had  been  made  out  long  before,  with  a  view,  probably, 
to  the  proceedings  then  in  contemplation ;  for  it  appears  to  have  been 
made  on  the  17th  April,  1855,  and  signed  and  witnessed  before  the 
Notary  on  the  19th  of  that  month.  This  was  before  any  question  of 
property  had  been  raised,  and  it  therefore  does  not,  except  incidentally, 
show  the  right  of  property. 

On  the  part  of  the  captors,  evidence  was  produced  as  to  the  other 
two  points,  viz.,  the  omission  to  examine  witnesses  in  preparatory,  and 
the  sale. 

The  material  evidence  upon  both  these  points  is  given  in  the  affidavit 
of  M.  La  Fontaine,  made  at  Constantinople  on  the  16th  February,  1856, 
in  which  he  says  that,  since  20th  August,  he  has  acted  as  prize  agent  for 
the  British  squadron  in  the  Black  Sea;  that  the  Gerasimo  "was  brought 

to  Constantinople  on  the day  of  August  (not  naming  the  day;) 

that  at  such  time  the  exigencies  of  the  service  totally  precluded  the 
possibility  of  sending  the  said  ship  down  to  Malta  for  adjudication  ;  that 
later  in  the  year,  when  it  was  proposed  to  send  her  down  to  Malta  for 
adjudication,  she,  owing  to  the  unseaworthy  state  of  the  said  ship,  and 
the  difficulty  at  that  time  of  sending  a  sufficient  prize-crew  to  navigate 
her  to  Malta,  was  detained  at  Constantinople  by  the  admiral  superinten- 
dent there." 

He  then  proceeds  to  state  matters  relating  to  the  sale,  and  concludes 
in  these  words  — 

"  And  the  deponent  further  made  oath,  that,  as  there  is  no  Vice-Ad- 
miralty Court,  and  no  standing  commissioner  at  Constantinople,  it  was 
impossible  to  get  any  of  the  said  crew  examined  there ;  and  that  after 
they  had  been  detained  for  a  considerable  time  on  board  her,  they  were 
allowed  to  leave  her  without  being  examined ;  and  the  said  vessel  was 
delivered  up,  and  her  cargo  sold,  in  pursuance  of  the  above  arrange- 
ments." 
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This  is  the  only  evidence  by  which  it  is  attempted  to  justify  the  non- 
examination  of  witnesses  in  preparatory. 

With  respect  to  the  sale  of  the  cargo,  he  says  (Appendix  8  :)  That  as 
both  the  ship  and  her  cargo  were  deteriorating  in  value,  deponent,  in  his 
quality  of  agent  and  representative  of  the  British  squadron,  by  virtue  of 
the  authority  given  him  as  aforesaid,  entered  into  an  arrangement  with 
Captain  C.  Pana  for  himself,  and  as  lawful  representative  of  the  said  vessel 
and  her  cargo,  respecting  them.  That  the  conditions  of  the  arrange- 
ment so  entered  into  were  reduced  into  writing,  and  duly  executed  by  the 
deponent  and  by  the  said  C.  Pana;  and  he  then  states  that  certain  docu- 
ments, which  he  numbers,  are  the  papers  so  executed,  and  are  all  the 
documents  relating  to  the  said  arrangement. 

r*]  — I       *Now  their  lordships  regret  to  observe  that,  on  reference  to 
-I  those  documents,  it  appears  that  the  account  given  of  the  trans- 
action by  M.  La  Fontaine's  affidavit,  is  entirely  inaccurate  in  the  most 
important  particulars. 

This  gentleman  swears  that  the  arrangement  which  he  made  with  C. 
Pana  was  made  with  him  as  lawful  representative  of  the  cargo,  as  well 
as  of  the  ship ;  and  that  under  that  arrangement,  the  cargo,  as  well  as 
the  ship,  was  sold.  If  that  statement  had  been  true,  it  would  have  been 
of  the  utmost  importance ;  for,  not  only  would  it  have  materially  affected 
the  evidence  of  the  claimant's  right  of  property,  but  it  would  have 
amounted  to  a  waiver  of  his  demand  for  costs  and  damages. 

But,  on  reference  to  the  agreement  itself  (Appendix  14,)  it  appears 
that  it  has  no  reference  whatever  to  the  cargo.  It  is  made  by  C.  Pana, 
not  as  representing  the  cargo,  nor  as  having  any  right  whatever  over  it, 
but  solely  as  the  lawful  attorney  of  the  owner  of  the  said  ship.  The 
agreement  is  confined  to  the  ship  and  freight.  At  the  time  when  it 
was  made,  viz.,  on  the  31st  March,  1855,  the  cargo  had  been  actually 
sold  by  M.  La  Fontaine  himself,  under  the  circumstances  to  be  now 
stated. 

There  is  great  confusion  in  the  dates  assigned  to  the  documents,  partly, 
perhaps,  from  misprints,  and  partly  from  the  difference  between'the  new 
style  and  the  old  not  always  being  observed ;  as  far  as  we  have  been  able 
to  collect  the  order  of  proceedings,  it  was  as  follows.  With  respect  to 
the  material  facts  there  is  no  doubt. 

Signor  Paspali  was  the  owner  of  the  vessel.  Spiridione  Pana  was  the 
agent  of  E.  Pana  and  Co.,  the  shippers  of  the  cargo.  Mr.  Hanson,  a 
banker  of  Constantinople,  at  first  acted  as  agent  for  the  captors,  and  soon 
afterwards  M.  La  Fontaine  succeeded  to  that  office.  At  one  period  both 
seem  to  have  been  acting. 

Paspali  and  the  captors  claimed  freight  for  the  cargo,  and  called  upon 
Pana  and  Co.,  or  Spiridione  Pana,  as  the  agent,  to  pay  it.  This  he  re- 
fused to  do,  or  to  consent  to  terms  which  Hanson,  on  behalf  of  the  cap- 
tors, desired  to  impose  as  the  conditions  of  an  arrangement.  Under  these 
circumstances  Paspali  and  the  captor's  agent  were  desirous  that  the 
cargo  should  be  sold,  being  first  valued,  and  in  the  month  of  September, 
1854,  Paspali  presented  a  petition  to  the  Charge  d' Affaires  of  the  Wal- 
lachian  Principality  at  Constantinople,  praying  that,  in  accord  with  the 
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Britannic  Chancery,  surveyors  might  be  appointed  to  verify  the  condition 
of  the  cargo.  The  petition  states  that  M.  La  Fontaine  assents  to  this 
application. 

This  petition  was  communicated  by  the  directors  of  the  Wallachian 
Chancery  to  what  is  termed  the  Royal  Britannic  Chancery,  which  seems 
to  mean  the  consulate-general  of  her  majesty,  with  a  request  that  it 
would  be  pleased  to  name  a  surveyor  for  the  purpose  of  deciding,  amongst 
other  things,  whether  the  Indian  corn  on  board  the  Gerasimo  ought  to 
be  discharged. 

Hereupon,  Spiridione  Pana,  on  the  6th  October,  1854,  addressed  to 
the  British  Consul-General  a  statement  in  which,  after  alluding  to  an 
*earlier  petition  of  Paspali,  and  an  answer  which  he  had  put  in  ^ ,  .  -, 
to  it,  he  observes  (Appendix  11,)  that  Paspali  had  presented  a  L 
second  petition,  in  which  he  continued  to  hold  him  (S.  Pana,)  in  the 
capacity  in  which  he  acts,  responsible  for  the  payment  of  the  freight 
claimed,  because  he  had  not  consented  to  take  out  the  cargo  existing  on 
board  under  the  conditions  imposed  on  him  by  Mr.  Hanson. 

The  statement  concludes  in  these  words : — 

"  In  reply  to  the  above  adverse  petition  it  is  sufficient  for  the  under- 
signed to  refer  Signor  D.  Paspali  to  the  reply  given  to  him  by  the  Act 
of  the  15th  of  September  last.  And  in  order  that  Signor  D.  Paspali  may 
no  longer  have  reason  to  consider  the  undersigned  as  being  an  impedi- 
ment to  the  delivery  and  sale  of  the  cargo,  he  declares  that  he  is  not 
opposed  to  the  appointment  of  the  survey  demanded,  nor  to  the  sale  of 
the  cargo;  but  he  does  not  take  any  trouble  in  the  matter,  nor  to  assume 
any  responsibility  towards  any  person  whomsoever,  still  less  towards 
Signor  D.  Paspali,  for  the  freight  claimed ;  and  provided  from  the  sur- 
vey it  should  appear  that  the  cargo  ought  to  be  sold,  the  undersigned 
will  not  refuse  to  be  present  at  the  sale  in  the  same  manner  as  the  other 
consignees  will  be  present  who  are  in  the  same  position  as  the  under- 
signed ;  his  preceding  protestations,  however,  remaining  still  in  all  and 
singular  their  items  in  full  vigour,  and  without  any  prejudice  to  the  rights 
and  actions  of  the  shippers  against  whomsoever  it  may  concern,  or  any 
responsibility  of  the  undersigned  in  the  capacity  in  which  he  acts  towards 
Signor  Paspali  for  the  freight  claimed  in  the  event  that  the  proceeds  of 
the  cargo  should  not  be  sufficient  to  cover  it." 

He  prays  that  a  copy  of  this  paper  may  be  communicated  to  Paspali 
and  to  Mr.  Hanson,  in  the  capacity  in  which  he  acts. 

Neither  the  first  petition  of  Paspali,  nor  the  answer  to  it  by  Spiridi- 
one Pana,  are  amongst  the  papers  in  the  Appendix. 

In  consequence  of  these  proceedings  the  Wallachian  and  British 
authorities  appointed  surveyors,  who,  on  the  17th  October,  1854,  made 
a  report  (Appendix  12,)  in  which  they  stated  that  they  had  betaken 
themselves  to  the  vessel  in  the  company  of  M.  La  Fontaine,  assisted  by 
the  public  broker,  Lazzaro  de  Nicolini,  and  there,  in  the  presence  of  the 
captain,  had  examined  the  cargo,  which  they  found  in  a  state  of  serious 
heat ;  that  the  odour  it  sent  forth,  and  the  commencement  of  rot,  in- 
duced them  unanimously  to  advise  the  sale  of  the  cargo,  for  account  of 
whom  it  may  concern,  in  order  to  prevent  the  total  deterioration  thereof. 
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On  the  same  day  the  cargo  was  sold  by  M.  La  Fontaine,  as  the  royal 
British  navy  agent,  to  Messrs.  Charnaud,  exactly  as  it  may  be  found  OD 
board  the  Gerasimo,  that  is  to  say,  rotten,  wetted,  damaged,  or  with  any 
other  defect,  at  the  price  of  15|  piastres  for  every  chilo. 

This  sale  seems  to  have  been  made  without  the  knowledge  of  E.  Fana 
and  Co.,  or  S.  Pana,  their  agent,  for,  on  the  6th  November,  1854,  he 
presented  a  petition  to  the  British  consulate,  stating  that  he  was  autho- 
rised by  E.  Pana  and  Co.,  the  proprietors  of  the  cargo,  to  sell  it,  and 
r  *i  T  receiye  the  proceeds,  and  praying  that  he  might  be  at  *liberty 
J  to  do  so,  depositing  the  proceeds  in  the  hands  of  the  Royal 
Britannic  Chancery  until  it  should  be  definitely  settled  as  to  the  fate  of 
the  said  cargo,  he  being  ready  to  tender  valid  security  for  the  due  deposit 
of  the  price  obtained. 

Nothing  further  appears  upon  the  evidence  or  documents,  but  it  is 
obvious  that  some  further  arrangement  was  made,  for  it  was  agreed 
between  the  counsel  at  the  bar  that  the  proceeds  of  the  cargo  had  been 
paid  over  to  Pana  and  Co.,  or  their  agent,  on  security  being  given  to 
answer  the  amount  in  case  of  condemnation. 

The  question  for  their  lordships  to  decide  is,  what  is  the  effect  of  this 
evidence  with  reference  to  the  three  points  :  the  property ;  the  sale ;  and 
the  omission  to  examine  witnesses ;  and  upon  none  of  these  points  are 
they  able  to  find  any  serious  doubt. 

At  Constantinople,  where  the  facts  were  probably  known,  and,  at  all 
events,  were  capable  of  easy  proof,  no  doubt  was  ever  suggested  as  to 
the  fact  of  Pana  and  Co.  being  owners  of  the  cargo  through  the  whole 
of  the  long  proceedings  which  led  to  the  sale.  They  were  dealt  with, 
both  by  the  captors  and  the  shipowner,  as  the  proprietors ;  they  were 
called  upon  in  that  character  to  pay  the  freight ;  they  were  called  upon 
in  that  character  to  consent  to  the  sale ;  they  were  called  upon  in  that 
character  to  be  responsible  for  the  amount  in  case  of  condemnation ;  and 
can  it  be  argued  that  they  are  only  to  be  treated  as  owners  in  case  of 
condemnation,  and  not  in  case  of  restitution  ?  At  the  hearing  of  the 
claim  none  of  these  facts  appeared.  At  the  hearing  on  further  proof, 
the  view  taken  of  the  case  by  the  learned  judge  made  it  unnecessary  to 
investigate  them.  The  affidavit  of  La  Fontaine  was  calculated  to  mis- 
lead anybody  who  had  not  carefully  examined  the  documents  to  which  it 
refers ;  the  inaccuracies  in  it  were  not  pointed  out  at  this  bar,  and  were, 
probably,  therefore  not  brought  to  the  notice  of  Dr.  Lushington.  When 
the  documents  are  examined,  it  appears  to  their  lordships  that  no  fair 
doubt  as  to  the  property  can  be  raised  by  the  captors.  Indeed,  the  re. 
spondent's  own  ease  on  their  lordship's  table  states  that  the  cargo  was 
sold  with  the  consent  of  S.  Pana,  the  agent  of  the  proprietor  of  the 
cargo.  Can  a  doubt  be  suggested  whether  the  principals  for  whom  S. 
Pana  was  agent  were  E.  Pana  and  Co.,  of  Galatz?  As  to  the  sale,  the 
evidence  clearly  shows  that  it  took  place  under  circumstances  which  can. 
not  in  the  least  prejudice  the  right  of  the  owners  to  relief. 

Then  as  to  the  excuse  for  the  non-examination  of  the  witnesses,  there 
is  literally  none  whatever.  What  is  the  value  of  a  statement  by  M.  la 
Fontaine  of  what  the  exigencies  of  the  public  service  would  or  would  not 
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permit  ?  What  knowledge  has  he  upon  the  subject,  even  if  what  appears 
in  this  case  was  calculated  to  induce  the  court  to  place  entire  confidence 
on  his  accuracy  ?  But,  if  the  exigencies  of  the  public  service  did  not 
permit  the  sending  these  vessels  either  to  England  or  to  Malta,  are  the 
claimants  to  suffer  ?  Is  it  their  fault  that  there  was  no  commission  for 
the  examination  of  witnesses  at  Constantinople;  *that  crews  could  p^,  .-, 
not  be  spared  to  send  the  vessel  to  Malta  ?  Is  it  consistent  with  L 
justice  that  the  crews  should  be  kept  prisoners,  and  the  ship  and  cargo 
detained,  without  the  least  authority,  at  Constantinople ;  that  the  cap- 
tain should  take  no  steps  whatever  for  more  than  twelve  months  to  proceed 
to  adjudication ;  that  the  claimants  should  lose  all  the  advantage  of 
having  the  examination  of  their  own  witnesses ;  and  that  for  all  these 
wrongs  they  should  be  entitled  to  no  remedy  ? 

It  was  strongly  insisted  by  the  Appellants  that  the  penalty  on  the 
captors  for  omitting  to  comply  with  the  rules  of  the  Admiralty  Court, 
if  unaccounted  for  or  not  sufficiently  explained,  was  a  forfeiture  of  all 
their  rights,  and  restitution  to  the  claimants,  with  costs  and  damages ; 
and  many  authorities  were  cited  which  were  supposed  to  warrant  that 
proposition. 

It  is  not,  in  their  lordships'  view,  necessary  to  adopt  in  this  case  so 
severe  a  rule,  and  they  think  it  will  be  more  satisfactory  to  examine  the 
grounds  on  which  it  is  attempted  to  justify  the  seizure,  and  on  which 
condemnation  is  required. 

The  ground  now  suggested  is,  that  the  Gerasimo  was  guilty  of  a  breach 
of  blockade  in  coming  out  of  the  Danube  when  the  mouths  of  that  river 
were  in  a  state  of  notified  blockade.  It  is  singular  that  if  this  were  the 
ground  of  capture,  no  notice  whatever  of  the  blockade  should  have  been 
contained  in  the  affidavit  originally  prepared  for  Captain  Powell  to  swear 
when  the  seizure  was  made,  and  the  facts  recent ;  that  notice  of  it  should 
be  introduced  for  the  first  time  in  the  affidavit  made  by  him  on  the  30th 
of  August,  1856 ;  and  that  even  in  that  late  affidavit  it  is  not  stated  that 
breach  of  blockade  was  the  cause  of  seizure. 

There  is  no  doubt,  however,  that  breach  of  blockade,  whether  it  was 
the  cause  of  seizure  or  not,  may  be  used  as  ground  of  condemnation,  if 
the  circumstances  of  the  case  bring  it  within  the  law. 

What,  then,  were  the  circumstances  ?  In  the  summer  of  1854  the 
Russian  forces  in  the  Turkish  territories  were  straitened  for  provisions. 
The  allied  fleets  desired  to  prevent  the  importation  of  provisions  up  the 
Danube,  and  with  that  view  the  two  admirals  in  command  of  the  English 
and  French  fleets  issued  a  proclamation,  dated  June  2d,  1854,  in  which 
they  declared  to  all  whom  it  might  concern,  that  they  had  established  an 
effective  blockade  of  the  Danube,  in  order  to  stop  all  transport  of  pro- 
visions to  the  Russian  armies  ;  they  declared  that  this  blockade  included 
all  those  mouths  of  the  Danube  which  communicate  with  the  Black  Sea, 
and  they  apprised  all  vessels  of  every  nation  that  they  will  not  be  able 
to  enter  the  river  till  further  orders — ("qu'ils  ne  pourront  entrer  dans 
ce  fleuve  jusqu'k  nouvel  ordre.") 

On  the  26th  of  June  the  Russians  forbade  all  export  of  cereals  after 
the  2nd  of  July.  Any  exportation  of  cereals,  therefore,  was  in  furtherance 
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of  the  objects  of  the  allies,  and  to  the  prejudice  of  the  Russians.  Could 
a  Moldavian  merchant  imagine,  if  he  had  heard  of  this  blockade,  that 
PJM  ....  he  was  to  be  liable  to  capture  by  the  allies  for  exporting  pro- 
J  visions,  *when  the  whole  purpose  of  the  blockade  was  declared 
to  be  to  prevent  their  import  ? 

But,  by  the  rules  of  law,  a  ship  which  has  entered  a  blockaded  port 
before  the  blockade  is  entitled  to  come  out  again  ;  and  if  she  has  a  cargo 
taken  on  board  before  notice  of  the  blockade,  she  is  entitled  to  bring  it 
out.  The  blockade  of  a  port  is  primS,  facie  notice  of  the  existence  of 
the  blockade  to  all  who  are  within  it,  because  the  inhabitants  who  see 
the  blockading  ships  off  their  coast  cannot  be  well  ignorant  of  the  block- 
ade. But  this  was  no  blockade  of  the  port  of  Galatz,  but  a  blockade  of 
the  mouths  of  the  Danube,  Galatz  lying  on  its  banks  up  the  river,  at  a 
distance  of  150  miles  from  its  mouth. 

In  this  case  the  ship  had  entered  the  river  before  the  blockade ;  the 
cargo  was  taken  on  board  on  the  30th  of  June ;  and  the  ship  must  have 
sailed  on  or  before  the  2nd  of  July ;  otherwise  she  would  have  been  de- 
tained by  the  Russians.  If  she  had  no  notice  of  the  blockade,  she  was, 
on  that  general  ground,  entitled  to  bring  out  her  cargo ;  if  she  had 
notice,  she  never  could  suppose  that,  according  to  the  notification,  she 
could  be  liable  to  capture ;  but  if  the  case  had  been  open  to  any  sus- 
picion, though,  in  fact,  there  is  none,  no  weight  could  be  given  to  such 
suspicions,  when  the  claimant  has  been  deprived,  by  the  wrongful  act  of 
the  captors,  of  the  opportunity  of  affording  the  explanations  which  the 
rules  of  law  were  intended  to  secure  to  him. 

Of  the  law  applicable  to  the  case,  as  it  appears  to  their  lordships,  they 
cannot  express  their  opinion  better  than  in  the  language  used  by  Dr.  Lush- 
ington,  in  the  beginning  of  his  judgment  on  the  hearing  before  him : 

"On  the  part  of  the  claimant,  a  very  long  argument  was  addressed  to 
the  court,  impugning  the  conduct  of  the  captors,  and  charging  them 
with  having  improperly  brought  the  vessel  to  Constantinople.  It  has 
been  further  stated  that  there  being  no  means  of  examining  witnesses  at 
Constantinople,  great  unnecessary  delay  had  occurred,  and  that  the  cap- 
tors were  responsible  for  such  delay  and  all  the  consequences.  The 
court  is  not  disposed  to  deny  the  truth  and  justice  of  the  principle  con- 
tended for;  on  the  contrary,  I  am  clearly  of  opinion,  that  if  a  delay  in 
bringing  to  adjudication,  and  the  non-examination  of  witnesses,  arose, 
though  it  may  be  almost  impossible  for  the  government  of  the  belligerent 
nation  to  prevent  such  occurrence,  still  that  the  neutral  ought  to  be 
indemnified  if  injustice  has  been  done  him.  The  captor  in  the  first 
instance,  though  he  may  be  perfectly  blameless,  is  responsible  to  the 
neutral,  and  he  must  look  to  his  own  government  for  redress,  if  he  has 
been  compelled  to  make  good  any  injury  sustained  by  a  neutral,  in  con- 
sequence of  his  fulfilling  the  commands  which  he,  the  captor,  dares  not 
disobey.  In  many  cases  the  captains  of  some  of  Her  Majesty's  cruisers 
may  have  a  discretion  to  release  at  once,  but  this  may  not  be  so  in  case 
of  a  blockade,  when  special  orders  may  have  been  given  to  capture  and 
detain." 

In  thia  statement  of  the  principles  of  law,  their  lordships  cordially 
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*concur.  What  claim  the  captor  may  have  upon  her  majes-  p,  ...-, 
ty's  government,  it  is  not  their  duty  to  judge,  nor  have  they  L  "  Jf 
any  means  of  forming  an  opinion.  But  as  regards  the  claimant,  his 
conduct  appears  to  be  without  any  excuse,  and  their  lordships  have  no 
hesitation  in  advising  restitution  of  the  cargo,  with  costs  and  damages 
against  the  captor. 


CARGO  EX  "ASPASIA." 
Cremidi  v.  Parker  and  Dyke. 

As  regards  the  claimant,  this  case  differs,  in  no  material  particular, 
from  that  which  has  just  been  decided,  and  the  same  decree  must  be 
pronounced.  As  between  the  captor  and  the  crown  there  may  be  a 
very  material  distinction,  as  the  death  of  Captain  Parker,  in  the  service 
of  his  country,  within  a  few  days  after  the  capture,  relieves  him  from 
personal  blame,  in  respect  to  the  gross  irregularities  which  have  since 
taken  place. 


THE  SHIP  "ACHILLES." 
Cremidi  v.  Parker  and  Dyke. 

This  case  differs  from  the  two  which  have  just  been  disposed  of,  in 
this  circumstance,  that  the  claimant's  right  of  property  is  not  sufficiently 
established.  The  claim  is  made  on  behalf  of  Paolo  Focca,  as  the  sole 
owner ;  but  the  ship's  papers  do  not  establish  the  title,  but,  on  the  con- 
trary, throw  some  doubt  upon  it,  and  the  agreement  made  with  the  cap- 
tain on  behalf  of  the  owners  does  not  show  who  the  owners  are. 

Considering,  however,  the  hardships  imposed  on  the  claimants  by  the 
course  pursued  by  the  captors,  their  lordships  will  admit  the  claimants 
to  further  proof  as  to  the  property.  The  other  facts  are  sufficiently  clear, 
and  they  will  not  order  further  proof  as  to  them. 
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CHAPTER  I. 

INTERNATIONAL  RIGHT   OF   ACTION. (a) 

I.  WE  have  hitherto  considered  States  in  their  normal,  that  is,  their 
pacific  relations  to  each  other.  We  have  inquired  into  the  origin  and 
character  of  their  reciprocal  Rights  and  Obligations.  We  have  now  to 
consider  the  abnormal  state  of  things  which  ensues  upon  a  disturbance 
of  these  normal  relations,  when  these  Rights  have  been  invaded  and  these 
Obligations  not  fulfilled. 

In  the  case  of  individuals,  a  redress  for  this  infringement  of  Right  and 
neglect  of  Obligation  is  provided  for  in  every  system  of  National  or  Muni- 
cipal Law.  In  these  systems  the  individual  is  furnished  with  a  Right  of 
Action,  and  the  regulation  of  this  Right,  in  all  its  various  shapes,  forms 
the  subject  of  a  Code  of  Procedure;  whether  there  be,  as  in  the  case  of 
most  Continental  States,  such  a  Code  made  by  express  enactment  part  of 
a  general  Code  of  Law,  or  whether,  as  in  England,  such  a  Code  practi- 
cally exists  in  *usage  and  judicial  precedent  amended  and  ampli-  r  #9  n 
fied  by  positive  statute. 

In  the  system  of  International  Law,  this  Civil  Right  of  Action  becomes 
of  necessity  an  appeal  to  arrns,(i)  for  war  is  the  terrible  litigation  of 
States. 

By  what  rules  this  International  Right  of  Action(c)  is  governed,  both 

(a)  Litis  Contestatio.  (6)  Vide  ante,  vol.  i.  pp.  10-12. 

(c)  Heffters  most  correctly  entitles  the  second  book  of  his  clever  work  "  Das 
V  olkerrecht  im  Zustande  des  Unfriedens,  oder  die  Actionenrechte  der  Slaaten." 
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with  respect  to  the  principals  in  the  suit  and  to  the  bystanders,  we  shall 
presently  consider  at  length. 

II.  But  as  we  approach  these  awful  confines,  we  must  remember  that 
it  is  the  bounden  and  most  sacred  duty  of  every  State,  to  exhaust  every 
legal  means  of  redress,  (c?)  before  it  has  recourse  to  the  dreadful  necessity 
of  war.     These  means  are,  as  we  have  already  seen,(e)  classed  under  two 
heads,  viz : — 

1.  Measures  taken  vid  amicabili. 

2.  Measures  taken  vidfacta,  which  nevertheless  fall  short  of  war. 

III.  Measures  taken  vid  amicabili,  are,  1.  Negotiation ;  2.  Arbitration. 
With  respect  to  Negotiation — it  is,  of  course,  the  principal  object  of 

Embassies,^/)  the  nature  and  privileges  of  which  have  been  so  fully  dis- 
cussed, to  adjust  international  differences  before  they  ripen  into  war. 

With  respect  to  Arbitration ,(#)  this  mode  of  adjustment  must  be  con- 
sidered both  with  reference  to  the  Parties  and  to  the  Arbitrator ;  as 
much  with  reference  to  the  latter  as  to  the  former. 
r#q-i  *  First,  as  to  the  Parties.  It  cannot  be  laid  down  as  a  general 
L  -1  and  unqualified  proposition  that  it  is  the  duty  of  States  to  adopt 
this  mode  of  trial.  There  may,  under  the  circumstances,  be  no  third 
State  willing,  or  qualified  in  all  respects,  for  so  arduous  and  invidious 
a  task.  Moreover,  a  State  may  feel  that  the  contested  Right  is  one  of 
vital  importance,  and  one  which  she  is  not  justified  in  submitting  to  the 
decision  of  any  Arbiter  or  Arbiters. 

We  know  from  history  that  Congresses  of  crowned  heads  have  not 
always  proved  themselves  to  be  impartial  or  competent  tribunals  of  Inter- 
national Law,(&)  and  the  circumstances  which  justify  the  Intervention 
of  Foreign  States,  both  when  invited  and  when  uninvited  by  the  contend- 
ing parties,  have  been  already  under  our  consideration. (t) 

Secondly,  with  respect  to  the  Arbitrator.  It  should  be  observed  that 
if  any  arbitrator  be  appointed,  the  terms  of  the  appointment  will  of  course 
limit  his  authority,  and  if  his  award  exceed  or  be  inconsistent  with  those 
limits  it  will  be  altogether  null.(7c) 

(d )  Wolff,  Jus  Gentium,  c.  V.,  De  Modo  componendi  Controversial  Gentium.  Zouch, 
Pars  ii.  1.  s.  3,  p.  54.  (e)  Vide  ante,  vol.  i.  p.  11. 

(/)  Vol.  ii.  pp.  124-234. 

(ff)  See  an  excellent  chapter  upon  the  subject,  considered  as  a  question  of  gen- 
eral jurisprudence,  in  Voet,  at  Pandect.,  1.  iv.  t.  viii.,  De  Receptis  qui  Arbitrium 
receperunt,  ut  Sententiam  dicant. 

(h)  Vide  ante,  vol.  i.  pp.  456-7.  (i)  Vol.  i.  pt.  iv.  c.  i.,  on  Intervention. 

(k)  "  Uti  ex  adverse  cavendum  quoque  arbitro  est,  ne  compromissi  fines  egredi- 
atur,  ac  alia  dirimat,  quam  quse  ipsius  arbitrio  commissa  sunt,  aut  alio  modo  quam 
quo  eompromissum  est.  Generaliter  enim  sciendum,  omnem  de  officio  arbitri  ac 
potestate  tractatum  ex  ipso  compromisso  sumendum  esse ;  nee  aliud  ei  licere, 
quam  quod  ibi,  ut  efficere  possit,  cautum  est.  Non  ergo  quodlibet  statuere  poterit, 
nee  in  re  qualibet,  sed  de  qua  re  eompromissum,  et  quatenus  eompromissum  est, 
et,  compromisso  generaliter  concepto,  de  his  solis  judicare  rebus  et  rationibus  et 
controversiis,  quse  ab  initio  fuerunt  inter  eos,  qui  compromiserunt,  non  quae  postea 
supervenerunt.",— Voet,  ib.  1.  iii.  t.  viii. 

For  the  powers  and  duties  of  the  Recuperatores  under  the  early  Roman  Law,  see 
vol.  i.  Append.,  pp.  492-3. 

For  the  power  of  the  Pope  as  International  Arbitrator,  see  vol.  i.  Preface,  p.  ix. 
p.  82;  vol.  ii.  pp.  327-8. 

As  to  the  authority  of  General  Councils  in  this  matter,  see  vol.  ii.  pp.  313-18. 
Of  Universities,  ib.,  p.  318. 
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Otherwise,  the  Jus  inter  gentes  is  well  expressed  in  the  opinion  of 
Ulpian,  as  it  stands  incorporated  in  the  Roman  Law; — "  Si  se  subjiciant 
alicui  jurisdictioni,  et  consentiant,  *inter  consentientes  cujusvis  r  ^  -i 
judicis,  qui  tribunal!  praeest,  vel  aliam  jurisdictionem  habet,  L  J 
est  jurisdictio.'Y?)  The  Arbitrator  cannot  be  compelled,  unless,  indeed, 
a  clause  to  this  effect  has  been  inserted  in  the  International  Covenant,  to 
continue  the  exercise  of  his  functions.(?w)  Nor  can  he  alter  his  decision 
when  it  has  once  been  formally  delivered  ;(n)  for,  where  this  has  been 
done,  he  is  functus  officio.  If  there  be  an  uneven  number  of  Arbitrators, 
the  opinion  of  the  majority(o)  would,  according  to  the  Reason  of  the 
Thing,  and  the  Jus  commune  of  Nations,  be  conclusive.  If  one  of  the 
Arbitrators  were  maliciously  to  absent  himself,  it  might  be  competent  for 
the  others  to  proceed ;  but  if  one  were  dead,  the  Arbitration  would  be 
dissolved,  unless  provision  had  been  made  for  the  contingency  in  the 
original  covenant. (p)  Nor,  if  there  be  two  Arbiters,  and  they  differ  in 
opinion,  can  they  call  in,  without  the  consent  of  both  parties,  a  third 
person  as  umpire  (superarbitrum.}(q\ 

*The  sentence,  once  given,  is  binding  upon  the  parties  whose 
own  act  has  created  the  jurisdiction  over  them.  The  extreme 
case  may  indeed  be  supposed,  of  a  sentence  bearing  upon  its  face  glaring 
partiality,  and  attended  with  circumstances  of  such  evident  injustice  as 
to  be  null.  "Nee  tamen"  (Voet  observes)  "execution!  danda  erit,  si 
per  sordes,  aut  per  manifestam  gratiam  vel  inimicitiam  probetur  lata." 
But  for  such  exceptions  no  rules  can  be  safely  laid  down.(r) 

IV.  It  is  a  duty,  according  to  Hubner,(s)  the  great  champion  of 
Neutrality,  incumbent  upon  Neutrals  to  use  every  means  in  their  power 

(Z)  Dig.  v.  t.  i.  1. 

(m)  "  Praeterea  cogendus  non  fuit  arbiter,  si  poena  compromisso  non  fuisset 
iiiserta." — Voet,  ib.,  1.  iv.  t.  viii. 

(n)  "  Sententiae  secundum  requisite  superius  commemorata  latae  effectus  est, 
quod  nee  ab  arbitris  mutari  possit,  etsi  errorem  allegantibus ;  quippe  quorum  offi- 
cium  absolutione  vel  condemnatione  finitum  est." — Ibid. 

(o)  "  Quod  si  plures  arbitri  electi  dissentiant  in  ferenda  sententia  id  quod  majori 
parti  placuerit,  ratum  erit." — Ibid. 

(p)  "  Quia  tamen  ilia  absoluta  arbitrorum  omnium  praesentiae  necessitas  non 
raro  malitiis  atque  calumniis  posset  ansam  praebere,  dum  aliquando  unus  aut 
gratia  aut  odio  aut  sordibus  corruptus  sui  copiam  non  faceret;  atque  ita  quaes- 
tiones  malitiosa  absentia  diutius  protelarentur  ac  manerent  indecisae ;  commode 
cautum  fuit  jure  Canonico,  ut  si  legitime  omnes  citati  fuerint,  nee  justum  allegave- 
rint  impedimentum  quo  minus  adessent,  liceat  duobus  praesentibus,  absente  tertio, 
perinde  ad  negotii  commissi  examen  accedere,  illudque  sua  dirimere  sententia,  ac 
si  tertius  legitime  vocatus  ipsis  praesens  fuisset.  Aliterquam  statuendum  foret,  si 
unus  ex  arbitris  fato  functus  sit :  morte  enim  tali  compromissum  dissolvi  verius 
est ;  nisi  superstitibus  reliquis  in  casum  mortalitatis  tributum  sit  alterius  in  mortui 
locum  cooptandi  jus." — Ibid. 

(q)  "  Sed  vix  est,  ut  haec  aliter  admiseris,  quam  si  compromittentes,  non  ignaros 
tertium  assumi,  patientiam  praebuisse  atque  ita  tacite  consensum  accommodasse 
constet:  nam  si  ob  dissensum  arbitrorum  malint  a  compromisso  resilire,  uti  id 
leges  ipsis  permittunt,  ideoque  testationibus  denunciaverint  ambo,  vel  alteruter, 
ne  tertius  assumeretur,  aut  assumptus  sententiam  diceret,  non  animadverto,  cur 
efficax  foret  quod  ab  eo,  quern  superarbitrum  vulgo  appellant,  fuisset  definitum, 
cum  nunquam  in  eum  consensisse  dici  queant:  nullus  vero  satis  idoneus  arbiter 
sine  partium  voluntate  possit  censeri." — Voet,  ib. 

(r)  Ib.  s.  24. 

(»)  De  la  Saisie  des  Batimens  Neutres,  t.  i.  pt.  i.  c.  ii.  s.  11. 
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to  procure  the  re-establishment  of  peace ;  and,  of  course,  as  much  their 
duty  to  prevent,  if  possible,  the  breaking  out  of  war.  Galiani(^)  is  of  a 
different  opinion.  The  part  of  mediator,  he  thinks,  may  be  accepted ;  but 
its  acceptance  is  not  obligatory  by  National  or  International  Law.  Future 
neutrality  might  be,  he  says,  compromised,  and  the  spite  of  one  of  the 
belligerents  attracted  by  it.  In  short,  that  justice  does  not  require,  and 
prudence  forbids  an  accepting,  much  more  a  seeking,  of  the  office  of 
mediator. 

It  is  impossible  to  lay  down  any  certain  rule  upon  a  subject  which 
must  be  greatly  affected  by  the  circumstances  of  each  case  as  it  arises. 
But  it  may  be  allowed  to  express  a  preference  for  the  manlier  and  more 
Christian  principle  of  Hubner,  to  the  low,  and  probably  after  all  unsafe, 
expediency  of  Galiani.  Much,  however,  must  depend  upon  the  subject 
r*RT  °^  dispute,  upon  the  character  of  the  disputants,  and  upon  the 
L  J  *position  and  authority  of  the  State  which  tenders  its  good  offices. 

V.  Lastly,  it  must  be  remembered  that,  as  in  the  litigation  of  indivi- 
duals, if  one  of  the  parties  refuse  to  submit  to  the  award  of  the  Arbi- 
trator, a  compulsory  process  is  put  in  motion  against  him ;  so,  in  the 
litigation  of  States,  if  the  decision  of  the  umpire  State  be  resisted  by  the 
plaintiff  or  defendant  State,  war  must  be  resorted  to,  in  order  to  compel 
the  obedience  of  the  recusant  to  the  decree ;  though  the  umpire  cannot 
be  compelled,  even  under  these  circumstances,  to  become  a  belligerent. 

VI.  There  remains  a  question  of  much  importance  : — May  a  State  be 
compelled  to  make  peace  by  THIRD  Powers  ?     The  question  applies  to 
two  hypotheses,  not  immaterially  different.      For  the  State  may  have 
accepted  an  Arbitration,  and  the  award,  which  must,  of  course,  be  pre- 
sumed to  have  been  fairly  conducted,  may  have  been  given  against  her ; 
or  the  State  may  not  be  under  this  self-imposed  obligation,  and  may  have 
altogether  refused  Arbitration. 

In  both  cases  the  general  principles  of  International  Law  answer  the 
question  in  the  negative,  though  with  less  confidence  in  the  former  than 
in  the  latter  hypothesis. 

Bynkershoek(w)  says,  that  it  is  as  unjust  to  compel  a  State  to  make 
peace,  as  to  compel  it  to  make  war.  Such  compulsion,  he  observes,  was 
used  by  England,  Sweden,  and  Holland,  who  bound  themselves  by 
Treaty,  on  the  23rd  January,  1668,  to  force  the  Spaniards  and  the 
French,  who  were  at  war  with  each  other,  to  make  peace  upon  certain 
conditions ;  and  thus  these  two  nations  were  compelled  to  make  peace. 
Before  this  event,  on  the  21st  May,  1659,  the  French,  English,  and 
Dutch  compelled  Sweden  to  make  peace  with  Denmark,  and  thereby  pre- 
vented the  total  ruin  of  the  latter  country. 

The  pretext,  as  Bynkershoek  calls  it,  for  these  interferences 
*on  the  part  of  third  Powers,  was  the  general  welfare  of  Europe. 
In  the  former  case  the  undue  aggrandizement  of  France,  in  the  latter, 
the  undue  aggrandizement  of  Sweden,  was  prevented. 

(t)  Galiani,  De'  Doveri  de'  Principi  Neutrali,  verso  i  Guerregianti,  e  di  questi 
verso  i  Neutrali,  c.  ix.  162. 

(u)  Qusestiones  J.  P.,  c.  xxv.-xxx. 
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Bynkershoek,  however,  says,  that  under  the  pretence  of  preserving 
peace,  these  forcible  interventions  violated  International  justice.  Hia 
words  are  remarkable: — 

"  His  injuriis  prsetexitur  studium  conservandee  pacis,  quod  et  ipsum 
prsetexitur  injuriis  longe  adhuc  majoribus,  quae  potissimum  ab  aliquot 
retro  annis  invaluerunt,  quum  nempe  Principes  mutuis  Pactis  de  aliorum 
Principum  Regnis  et  Ditionibus  ex  animi  sententiS,  statuunt,  atque  si 
de  re  suil  statuerent.  Has  injurias  peperit,  et  adhuc  parit  Ratio,  quam 
vocant,  Statwi)(x\  quam  ipse  definio,  Mostrum  horrendum,  informe, 
ingens,  cui  lumen  ademptum.  Huic  monstro  si  semel  cedas,  semelque 
tibi  indulgeas,  aliena  non  alio  loco  habere,  quam  tua,  jam  frustra  est 
omnis  Disputatio  de  Jure  Gentium  et  Publico.'Y^) 

The  sincerity  of  the  motives  of  the  interfering  Powers  may  be  always 
questioned;  and  it  is  clear  that  for  this,  as  well  as  for  other  and  weightier 
reasons,  such  compulsorj'  Interference  is  liable  to  the  gravest  objections, 
as  infringing  upon  the  sacred  principle  of  national  independence. 
Whether,  however,  and  how  far,  and  when  the  necessities  of  preventive 
Self-defence,  also  a  sacred  national  right,  may  justify  such  a  course,  has 
been  treated  of  at  length  in  the  Chapter  of  INTERVENTION,  in  a  former 
part  of  this  work. (z) 

VII.  If  Negotiation  and  Arbitration  fail,  there  remain  certain  measures 
to  be  taken  via  facti,  which  yet  fall  short  of  open  war.  There  are  certain 
means  of  redress  which,  though  *tinged  with  a  hostile  character,  i-^o-i 
and  though  often  but  the  train  which  awaits  only  a  spark  to  be  L  J 
kindled  into  the  full  blaze  of  open  war,  are,  nevertheless,  not  in  them- 
selves inconsistent  with  the  maintenance  of  peace. 

(a)  We  have  already  seen  that  the  class  of  acts  which  militate  against 
kindness,  courtesy,  generosity,  or  gratitude,  are  not  those  for  which  the 
Law,  either  in  the  case  of  the  Individual  or  the  State,  can  afford  a 
definite  relief  or  a  positive  redress. 

We  have,  however,  also  seen  that,  in  the  case  of  States,  the  confines 
of  COMITY  and  RIGHT  are  ofen  separated  by  a  very  fine,  and  sometimes 
a  scarcely  perceptible,  line  of  demarcation.  These  are  cases  in  which 
long  usage  has  given  a  colour  to  the  axiom,  mos  pro  lege  ;(&)  and  where 
the  abrupt  withdrawal  of  liberties  and  facilities,  originally  the  fruit  of 
indulgence  and  concession,  without  due  premonition  to  the  parties  inte- 
rested, is  clearly  a  tortious  and  illegal  act,  for  which  reparation  may,  if 
necessary,  be  exacted  by  force.  A  concession  of  Comity,  secured  by 
Treaty,  stands,  of  course, — until  suspended  or  destroyed  by  open  war 
between  the  two  States, — upon  the  footing  of  clear  and  positive  Right. 
But,  as  a  general  rule,  violations  of  COMITY  are  clearly  not  the  subjects 
of  a  just  or  necessary  war.  Their  redress,  if  remonstrance  have  failed, 
is  to  be  sought  in  a  corresponding  reciprocity  of  practice  upon  the  part 
of  the  injured  State  towards  the  Government  and  the  inhabitants  of  the 

(z)  Bynkershoek's  horror  of  the  Reason  of  State  is  again  vigorously  expressed 
in  the  tenth  chapter  of  the  second  book  of  the  Q.  J.  P.,  where  he  calls  it,  "bellua 
ilia  multorum  capitum."  Vide  ante.  vol.  i.  pp.  154-8. 

(y)  Q.  J:  P.,  1.  i.  c.  xxv.  s.  10.  (z)  Vol.  i.  Pt.  iv.  c.  i. 

(a)  Vide  ante,  vol.  i.  pp.  12,  13.     Schmalz,  p.  214. 

(b)  Vide  ante,  vol.  i.  pp.  160-1. 
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injuring  State;  for  here,  on  the  threshold  of  the  terrible  code  of  war,  as 
indeed  throughout  the  whole  system  of  International  Jurisprudence,  we 
are  met  by  this  cardinal  maxim,  viz.,  that  the  opinions  and  feelings  of 
the  individual  citizen  are,  so  far  as  foreign  States  are  concerned,  bound 
up  in  the  declarations  and  acts  of  the  Government  of  his  country. 

*The  jus  iniquum(c}  of  one  State  is  to  be  encountered  by  the 
L      J  retorsio  legis  et  juris  of  another. (d} 

"  Quod  quisque  in  alterum  statuerit,  ut  ipse  eodem  jure  utatur,"  is  the 
maxim  of  jurisprudence  applicable  to  this  case.  In  other  words,  Retor- 
sion is  the  remedy  for  these  departures  from  Comity.  How  and  in  what 
manner  the  Retorsion  shall  be  effected, — whether  by  withdrawing  recip- 
rocal, analogous,  or  other  privileges  from  the  subjects  of  the  offending 
State, — is  a  matter  not  of  International,  but  of  Public  Law.  (e) 


[*10]  "CHAPTER    II. 

REPRISALS. 

VIII.  RETORSION,  we  have  seen,  is  a  vindication  of  offended  CoMiTY.(a) 
But  even  an  injury  done  to  the  Rights,  stricti  juris,  of  a  State,  may  be 
vindicated  by  the  employment  of  a  kind  of  force,  which  nevertheless  falls 
short  of  war,  and  the  use  of  which  is,  and  has  always  been  held  to  be, 
compatible  with  the  maintenance  of  general  pacific  relations.     Such  a 
vindication  may  be  sought  and  obtained  through  the  medium  of  Repri- 
sals.    "  Observa,"  Bynkershoek  says,  "  Repressaliis  locum  non  esse  nisi 
in  pace." (6) 

IX.  It  must  be  remembered,  that  as  the  Rights  of  a  State  partly  re- 
spect the  collective  capacity  of  the  State,  its  Government  or  its  Repre- 
sentative, partly  the  individuals  of  which  it  is  composed,  so  a  State  may 
be  injured  in  two  ways, — either  directly,  by  a  violation  of  the  Right 
affecting  its  collective  capacity,  or  indirectly(c)  by  a  violation  of  the 
Right  of  the  individual  to  whom  it  owes  protection,  in  return  for  his 
allegiance. 

For  it  is  to  be  borne  in  mind  that  individuals  have  committed  the  de- 
fence of  themselves  to  the  State  of  which  they  are  members,  and,  having 
done  so,  they  are  not  entitled  to  redress  their  own  injuries,  or,  to  use  a 
common  but  expressive  phrase,  "  to  take  the  law  into  their  own  hands." 
The  principle  of  law  which  forbids  this  course  is  thus  laid  down  in  the 
Digest :  "  Non  est  singulis  concedendum,  quod  per  magistratum  publice 
r  *n  ~\  Poss^  fier*>  ne  °ccasi°  si*  tnajoris  tumultus  *faciendi."(c?)  This 
J  important  doctrine  is  enforced  by  a  judgment  of  Lord  Stowell, 

(c)  For  the  distinction  between  jus  iniquum  and  injustilia  vide  post. 

(d)  Kluber,  s.  234,  n.  d. 

"  Die  Retorsion  ist  eine  Reaction  gegen  eine  Iniquitat  (jus  iniquum},  die  Repres- 
galien  gegen  eine  Ungerecttigkeit  (Injustilia)." — Heffters,  s.  Ill,  note. 

(e)  Vide  ante,  vol.  i.  p.  13. 

(a)  Heffters,  s.  110.  (6)  Bynk.  ubi  supr.  (c)  Kluber,  231. 

(«f)Dig.  Z.  t.  xvii.  s.l  76. 
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in  which  he  says,  "  It  is  a  wild  conceit,  that  wherever  force  is  used,  it 
may  be  lawfully  resisted.  A  lawful  force  cannot  be  lawfully  resisted. 
The  only  case  where  it  can  be  so  is  in  the  state  of  war  and  conflict 
between  two  countries,  where  one  party  has  a  perfect  right  to  attack  by 
force,  and  the  other  an  equal  right  to  resist  by  force.  But,  in  the 
relative  situation  of  two  countries  at  peace  with  each  other,  no  such  con- 
flicting rights  can  possibly  co-exist."(e) 

And  it  is  also  to  be  observed  that  force  is  substituted  for  law,  when- 
ever redress  is  sought  otherwise  than  judicially,  (including  under  this 
term,  in  International  Law,  remonstrance  by  Governments,  (even  though 
no  injury  be  inflicted  upon  person  or  property.  It  is  well  said  in  the 
Konian  Law,  "Tu  vim  putas  esse  solum  si  homines  vulnerentur;  vis  est 
tune,  quotiesquis  id,  quod  deberi  sibi  putat,  nonperjudicem  reposcit/Y/) 

X.  (<?)  It  most  commonly  happens  that  Reprisals  are  resorted  T-^-,9-, 
*to  for  the  purpose  of  redressing  injuries  inflicted  upon  the  Eight  «-  J  -" 
of  Individuals. 

As  we  are  now  drawing  very  near  to  the  borders  of  actual  war,(7t)  and 
are  discussing  a  redress  which  is  to  be  enforced  vidfacti,(i)  it  is  expe- 
dient to  consider  what  kind  of  injuries  inflicted  upon  individuals  justify 
a  recourse  to  Reprisals.  With  respect  to  injuries  upon  States,  in  their 
collective  capacity,  it  may  be  laid  down  as  acknowledged  law,  that  Re- 
prisals, according  to  the  modern  understanding  of  International  Law, 
cannot,  and  ought  not  to  be,  granted.  General  Reprisals,  that  is,  a 
general  permission  accorded  to  the  subjects  of  one  State  to  seize  the 
goods  and  attack  the  lives  of  the  subjects  of  another,  do,  in  fact,  consti- 
tute a  state  of  war,  and  are  yet  considered  to  be  without  the  pale  of  the 
rules  of  law  applicable  to  war. 

De  Witt  was  quite  correct  in  saying  that  he  could  discover  no  distinc- 
tion between  General  Reprisals  and  open  War.  The  two  are  now,  by 
the  practice  of  nations,  synonymous. (&)  In  the  present  war,  an  Order 

(e)  The  Maria,  1  Robinson,  Adm.  Rep.,  pp.  360-1.  The  Marianna  Flora,  11 
Wheaton's  (Amer.)  Rep.  56.  (f)  Dig.  iv.  ii.  13. 

(g)  Grotius,  1,  iii.  c.  ii.,  Quomodo  Jure  Gentium  bona  subditorum  pro  debito 
Imperantium  obligentur:  ubi  de  Repressaliis,  ss.  4,  5,  6,  7.  Wolff,  Jus  Gentium, 
c.  v.  ss.  589-606.  Bynkershoek,  Q.  J.  P.,  c.  xxiv.  See,  too,  notes  to  Mr.  Du  Pon- 
ceau's (American)  translation.  (Philadelphia,  1810.)  Ib.  De  For.  Leg.,  c.  xxii. 
Vattel,  1.  ii.  c.  xviii.  ss.  342-354.  Valin,  Ordonnance  de  la  Marine,  1,  iii.  t.  x.,  Des 
Lettres  de  Marque,  ou  de  Repre"sailles.  De  Martens,  1.  viii.  c.  ii.  260.  Zouch,  p. 
120,  on  Repraesalise  sint  licitae.  Sir  L.  Jenkins,  ii.  pp.  718,  721-2,  759,  763,  778. 
Wheaton,  Elem.,  i.  4me  PUe  ch.  ii,  Manning,  L.  of  N.,  c.  iii.  Kent,  Comm.  i.  pp. 
56-8. 

"  Alia  executionis  violentae  species  est  ivcxvpaaiids  sive  pignoratio  inter  populos 
diversos  quod  jus  repressalium  vocant  recentiores  jurisconsult},  Saxones  et  Angli 
Withernamium  (probably  from  wiedernehmen,  to  retake),  et  Galli  etiam,  ubi  a  rege 
impetrari  id  solet,  literas  Marcce." — Grot.  ib.  iv. 

"Repressalium  nomen  servo,  quia  nullum  aliud  magis  aptum  occurrit  quod  rem 
ipsam  significat :  alii  utuntur  voce  pignorationis  alii  clarigationis,  sed  neutram  con- 
venire  satis  est  manifestum  ;  operam  ludunt  qui  rem,  apud  Romanes  incognitam, 
Latino  vocabulo  conantur  exprimere." — Bynk.  ib. 

(A)  "  Postquam  autem  Repressaliae  involvere  et  haec,  et  secuta  mox  bella,"  &c. 
— Bynk.,  ib.  (i)  Vide  ante,  vol.  i.  p.  11. 

(k)  Jefferson  appears  to  have  contemplated  a  recourse  to  General  Reprisals,  but 
as  a  form  of  open  war,  against  the  "  Continental  System,"  "because  on  a  repeal  of 

JULY.  1857.— 5 
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of  the  English  Council  issued  on  the  29th  of  March,  1854,  in  these 
terms  : — "  Her  majesty  having  determined  to  afford  active  assistance  to 
her  ally,  h.is  highness  the  Sultan  of  the  Ottoman  Empire,  for  the  protec- 
tion of  his  dominions  against  the  encroachments  and  unprovoked  aggres- 
sion of  his  imperial  majesty  the  Emperor  of  all  the  Russias,  her  majesty 
is  therefore  pleased,  by  and  with  the  advice  of  her  Privy  Council,  to  order, 
r  #1  q  -i  ar"d  *it  is  hereby  ordered,  that  General  Reprisals  be  granted 
L  "  -1  against  the  ships,  vessels,  and  goods  of  the  Emperor  of  all  the 
Russias,  and  of  his  subjects,  or  others  inhabiting(l\  within  any  of  his 
countries,  territories,  or  dominions,  so  that  her  majesty's  fleets  and  ships 
shall  and  may  lawfully  seize  all  ships,  vessels,  and  goods,"  &c.(m) 

XL  What  are  the  causes  which  justify  Special  Reprisals  ? — «  locum 
autem  habet,  ut  aiunt  jurisconsult!,  ubi  jus  denegatur/'(») 

An  injury  committed  upon  one  of  his  subjects,  for  which  justice  has 
been  plainly  denied,  or  unreasonably  delayed,(o)  warrants  a  Sovereign 
in  issuing  Letters  of  Marque  or  Reprisal,  which  may  either  constitute 
the  commission  of  a  privateer ,(p)  or  the  Reprisals  may  be  committed  to 
a  King's  ship,  as  in  the  recent  case  of  Reprisal  granted  by  England 
against  Naples. 

r*i  1 1  *The  injury  may  be  of  an  active  kind,  i.  e.,  accompanied  with 
-1  actual  force  and  violence,  or  it  may  be  of  a  passive  kind,  i.  e., 
withholding,  or  refusing  to  pay  a  debt  justly  due,  for  which  the  creditor 
has  not  been  able  to  obtain  justice  in  the  Courts  of  Law  of  the  debtor's 
country. 

their  edicts  by  the  belligerents,  a  revocation  of  the  letters  of  marque  would  restore 
peace  without  the  delay,  difficulties,  and  ceremonies  of  a  Treaty." — Jefferson, 
Correspondence,  vol.  iv.  p.  119,  cited  by  Manning,  p.  116. 

{/)  Vide  post.         (TO)  See  Appendix  to  this  volume.         (n)  Grot.  ib.  1.  iii.  iv. 

j(o)  Vattel,  1.  ii.  c.  xviii.  s.  343.  "Ne  repressaliae  concedantur  nisi  palam  dene- 
gata  justitia. — Bynk.,  ib. 

''Nor  do  I  know  of  any  Treaty,  either  ancient  or  modern,  wherein  provision  is 
made  for  this  case;  but  it  requires  a  legal  process,  first  in  the  Law  Courts,  then 
an  appeal  or  supplication  to  the  Prince  or  Supreme  Power,  before  such  a  denial  of 
justice  can  be  stood  upon,  as  is  to  be  repaired  by  Letters  of  Marque  or  Reprisals." 
—Life  of  Sir  L.  Jenkins,  vol.  ii.  p.  759,  et  vide  ib.  pp.  718,  721,  722,  759,  772. 

"Alors  en  cas  de  refus  sans  cause  le"gitime,  ou  des  delais  trop  affectts  un  Roi 
manqueroit  a  sa  gloire  et  a  la  justice  qu'il  doit  a  ses  sujets,  s'il  ne  leur  accordoit 
pas  des  Lettses  de  Repre"sailles  sous  pre"texte  que  la  guerre  peut  s'ensuivre." — Valin, 
ubi  supr.  4L9. 

"The  provisions  as  to  Reprisals  in  the  famous  French  Ordonnance  of  1681,  are 
little  more  than  a  modernised  reproduction  of  those  in  the  Guidon  de  la  Mer  on 
the  same  subject.  In  this  collection  of  the  maritime  usages  of  the  15th  and  16th 
centuries  it  is  said  :  "Lettres  de  Marque  ou  Rep're"sailles  se  concedent  par  le  Roy, 
Potentats,  ou  Seigneurs  Soverains  en  leurs  terres  ;  quand  hors  le  fait  de  la  guerre, 
les  sujets  de  diverses  obeyssances  ont  pille",  ravage"  les  uns  sur  les  autres,  et  que 
:par  voye  de  justice  ordinaire,  droit  n'est  rendu  aux  inte"ressez,  ou  que  par  temporisa- 
lion  ou  delais,  justice  leur  est  desini6e." — C.  x.  art.  i.,  cited  Ortolan,  Dipl.  de  la 
Mer,  i.  389. 

(p)  Vide  ante,  vol.  i.  pp.  393-406.     Kliiber,  234.  n.  c. 

"Dans  les  principes  du  Droit  des  Gens,  pour  le"gi timer  l,e*xercice  des  Repr6sailles, 
il  n'est  nullement  necessaire  que  le  Prince  centre  qui  ce  remade  est  employe",  ni  ses  suj'els, 
aient  use  de  violence,  ou  aient  fait  quelque  saisie  ou  autre  entreprise  irre"guliere  sur 
les  biens  de  1'autre,  ou  de  ses  sujets;  il  suffit  qu'il  y  ait  de"ni  de  justice,  ou  re"fus 
de  paiement  d'une  dette  le"gitime,  que  cette  dette  soit  due  par  le  Souverain  lui- 
meme  ou  par  ses  sujets." — Valin,  ubi  supr.  p.  414. 
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XII.  Reprisals  may  be  of  a  (1)  Negative,  or  of  a  (2)  Positive^) 
character.     Negative,  when  the  State  of  the  injured  subject  refuses  to 
fulfil  some  obligation,  stricti  juris,  like  the  payment  of  a  debt.     We 
have  seen  what  the  conduct  of  England  has  been  with  respect  to  the 
Russo-Dutch  Loan;(r)  and  we  shall  presently  be  led  to  consider,  in  the 
order  of  this  work,  the  case  of  the  Silesian  Loan.     Positive,  when  the 
State  of  the  injured  subject  seizes  upon  the  goods  or  persons  of  the  State 
of  the  injuring  subject. 

XIII.  Letters  of  Reprisal  are  not  to  be  granted  without  a  full  know- 
ledge of  the  causes(s)  which  justify  them.     Moreover,  it  must  be  res 
minime  dubia  in  which  justice  has  been  denied ;  and  it  must  have  been 
absolutely  denied  by  all  the  tribunals  of  the  country  before  which  the 
cause  could  be  brought,  and  also  by  the  Sovereign  in  the  last  resort. 

An  erroneous  sentenee  conscientiously  given  by  free  judges,  unbiassed 
and  unintimidated  by  any  extra-judicial  authority,  affords  no  just  ground 
for  Reprisals,  and  the  presumption  *of  law  is  clearly  in  favour  _..._-. 
of  the  decision  of  lawfully-constituted  judges. (t\  It  is  otherwise  L 
when,  as  Grotious  says,  "plane  contra  jus  judicatum  sit."  Justice 
administered  partially,  and  in  a  different  manner  to  the  foreigner  than 
to  the  subject,  or  with  a  denial  or  omission  of  any  of  the  incidents 
essential  for  ascertaining  the  truth,  would  be  in  fact  injustice,  and  would 
warrant  Reprisals. 

Grotius  approves  of  that  doctrine  of  the  Roman  Law,(w)  which  main- 
tained that  an  unjust  sentence  did  not  extinguish  a  just  debt,  even 
among  subjects.  The  difference,  he  observes,  between  subjects  and 
foreigners  is,  that  the  former  must  submit  to  the  authority  of  the  law, 
even  when  it  is  the  instrument  of  injustice;  but  the  latter  are  under  no 
such  obligation,  but  may  by  force  compel  the  execution  of  justice  on 
their  behalf. (a;) 

It  has  been  said  that  the  res  must  be  minime  dubia  for  which  Reprisals 
are  granted :  it  may  be  added,  that  the  res  must  not  be  in  itself  minima. (?/} 

(q)  Kliiber,  234,  n.  c.  (r)  Vol.  ii.  pp.  101-7. 

(<)  "  Cum  plena  causse  cognitione." — Bynk.,  ib. 

"The  Law  of  Nations,  founded  upon  practice,  equity,  convenience,  and  the 
reason  of  the  thing,  and  confirmed  by  long  usage,  does  not  allow  of  Reprisals, 
except  in  cases  of  violent  injuries,  directed  or  supported  by  the  State,  and  justice 
absolutely  denied  by  all  the  tribunals  and  afterwards  by  the  Prince." — Letter  from 
the  Duke  of  Newcastle  to  the  King  of  Prussia,  1753.  Vide  ante,  vol.  i.  pp.  14,  15. 

(t)  "  In  dubia  re  praesumptio  est  pro'  his  qui  ad  judicia  publice  electi  sunt."— . 
Grotius,  1.  iii.  c.  ii.  s.  v.  \  1. 

"  Where  the  judges  are  left  free,  and  give  sentence  according  to  their  conscience, 
though  it  should  be  erroneous,  that  would  be  no  ground  for  Reprisals.  Upon 
doubtful  questions,  different  men  think  and  judge  differently  ;  and  all  a  friend  can 
desire  is,  that  justice  should  be  as  impartially  administered  to  him  as  it  is  to  the 
subjects  of  the  Prince,  in  whose  Courts  the  matter  is  tried." — Letter  of  the  Duke 
of  Newcastle,  ubi  supr. 

(u)  "Verus  debitor,  licet  absolutus  sit,  natura  tamen  debitor  manet,"  is  the 
doctrine  contained  in  Dig.  xii.  6,  60-1.  .  .  .  et  cum  per  injuriam  judicis  domino 
rem  quse  debitoris  non  fuisset  abstulisset  creditor  quasi  obligatam  sibi,  et  quasre- 
retur.  an  soluto  debito,  restitui  earn  debet  debitor!,  Scaevok*  restituendam  probavit." 
—Dig.  xx.  5-12-1. 

(x)  "Exteri  autum  jus  habent  cogendi." — Grot.,  1.  iii.  c.  ii.  s.  v. 

(y)  "  Les  Represailles  e"tant  une  espece  d'acte  d'hostilite*  ou  du  moins  leprttudt 
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1ft     It  is  a  maxim  of  jurisprudence  *even  more  applicable  to  Interna- 
J  tional  than  to  Municipal  Law,  that  de  minimis(z\  non  curat  lex. 

XIV.  Reprisals,  therefore,  are  a  means  of  redress,  to  which  recourse 
may  only  be  had  in  case  of  an  absolute  denial  of  justice.  But  in  order 
that  a  rash  and  hasty  complaint  of  such  denial  may  not  be  made,  Bynker- 
shoek(a)  observes,  that  different  nations  have  made  special  provisions  by 
Treaty  upon  this  subject;  so  that  Reprisals  in  such  cases  are  not  to  be 
granted  except  sub  modo.  Thus  by  the  24th  Article  of  the  Treaty 
between  England  and  Holland,  of  the  5th  of  April,  1654, (&)  three 
months  are  to  elapse  after  application  for  redress  before  Reprisals  are 
granted.  This  stipulation  was  renewed  by  the  31st  Article  of  the  Treaty 
between  the  same  nations,  of  the  31st  of  July,  1667.  By  the  17th 
Article  of  the  Treaty  between  France  and  Holland,  27th  of  April,  1669, 
four  months  are  to  elapse  after  the  application  for  redress  before  Reprisals 
are  granted. 

The  same  period  is  prescribed  by  the  Treaty  of  Ryswick  (Article  9,) 
and  by  the  Treaty  of  Utrecht  (Article  16,)  llth  of  April,  1713,  between 
France  and  England;  and  by  the  third  Article  of  the  Commercial 
Treaty,  concluded  on  the  same  day,  between  the  same  parties.  The 
same  period  is  prescribed  by  the  famous  Commercial  Treaty  of  Versailles, 
1789,  between  France  and  England,  (Article  3.)  In  fact,  the  obligation 
to  allow  a  tempus  idoneum(c]  to  elapse  before  Reprisals  are  granted,  may 
now  be  considered,  still  more  reasonably  than  in  the  time  of  Valin,  "  le 
droit  commun  des  nations. "(d\ 

r  ^-i  7  -i       XV.T  his  matter  of  Reprisal  has  been  the  subject  of  municipal 
J  *regulation  in  different  countries.     In  France  it  is  provided  for 
the  celebrated  Ordonnance  de  la  Marine(e\  of  1681 : 

"Article  I. 

"  Ceux  de  nos  sujets  dont  les  vaisseaux  ou  autres  effets  auront  e"te  pris 
ou  arretes  hors  le  fait  de  la  guerre,  par  les  sujets  des  autres  Etats,  seront 
tenus,  avant  que  d' avoir  recours  h  nos  Lettres  de  Represailles,  de  faire 
informer  de  la  detention  de  leurs  effets  pardevant  le  plus  prochain  Juge 
de  1'Amiraute"  du  lieu  de  leur  descente,  et  d'en  faire  faire  1' estimation 

de  la  guerre,  il  est  clair  que  personne  ne  sauroit  le'gitimement  user  de  ce  droit, 
qu'au  nom  et  par  1'autorite"  du  Souverain,  qui,  avant  que  d'en  accorder  la  permis- 
sion, doit  bien  examiner  si  1'inte'ret  public  permet  de  se  porter  a  cette  extre'mite'. 
II  faut  aussi  que  le  sujet  pour  lequel  on  use  de  Represailles  soit  bien  clair,  et  la 
chose  dont  il  s'agit  de  grande  consequence." — Valin,  ubi  supr.,  citing  Puffendorf, 
1.  viii.  c.  vi.  s.  13. 

(z)  Silius  Italicus,  thus  praises  Fabius : 

"  Cauta  speculator  mente  futuri 
Nee  lastus  dubiis  parvisque  lacessere  Martem." 

Grotius  (1.  ii.  c.  xxiii.  6,)  adopts  the  view  of  S.  Italicus. 

(a)  "Ne  quis  autem  temere  de  justicia  denegata  conqueratur  variis  Gentium 
pactis  prospectum  est.  Unde  non  nisi  sub  modo  Repressaliarum  usus  placuit  in," 
&c. — Bynk.,  ubi  supr. 

(6)  For  similar  provisions  in  earlier  Treaties,  see  Manning,  p.  108. 

(c)  Grot.,  1.  iii.  c.  ii.  s.  v. 

(d)  "  De  sorte  qu'en  cette  partie,  c'est  le  droit  commun  des  nations." — Valin,  ubi 
gupr.  420. 

(e)  Vide  ante,  vol.  i.  p.  51. 
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par  experts  nommes  d' office,  entre  les  mains  desquels  ils  mettront  les 
charte-parties,  connoissemens,  et  autres  pieces  justificatives  de  Petat  et 
qualite  du  vaisseau  et  de  son  chargement. 

"Article  II. 

"  Sur  1'information  faite,  et  le  proces-verbal  justificatif  de  la  valeur  des 
effets  pris  et  retenus,  pourront  nos  sujets  se  retirer  pardevers  nous,  pour 
obtenir  nos  Lettres  de  Repre"sailles,  qui  ne  leur  seront  ne"anmoins  accor- 
de"es  qu'apres  avoir  fait  faire  par  nos  ambassadeurs  les  instances,  en  la 
forme  et  dans  le  temps  porte  par  les  Traites  faits  avec  les  Etats  et  Princes 
dont  les  sujets  auront  faits  les  depredations. 

"Article  III. 

"  Les  Lettres  de  Represailles  feront  mention  de  la  valeur  des  effets 
retenus  ou  enleve*s,  porteront  permission  d'arreter  et  saiser  ceux  des 
sujets  de  1'Etat  qui  aura  refuse  de  faire  restituer  les  cnoses  retenues,  et 
rigleront  le  temps  pendant  lequel  elles  seront  valables. 

"Article  IV. 

"  Les  impe"trans  des  Lettres  des  Represailles  seront  tenus  de  les  faire 
enregistrer  au  greffe  de  1'Amiraute  du  lieu  ou  ils  feront  leur  armement, 
et  de  donner  caution  jusqu'a  concurrence  de  moitie  de  la  valeur  des  effets 
depredes  pardevant  les  officiers  du  mtkue  siege. 

*«  Article  V.  [*  18  ] 

"  Les  prises  faites  en  mer  en  vertu  de  nos  Lettres  de  Represailles, 
seront  amene"es,  instruites  et  jugees  en  la  meme  forme  et  maniere  que 
celles  qui  auront  e"te"  faites  sur  nos  ennemis. 

"Article  VI. 

"Si  la  prise  est  declaree  bonne,  la  vente  en  sera  faite  pardevant  le 
Juge  de  I'  Amiraute,  et  le  prix  en  sera  dilivri  au  impetrans  sur  et  tant 
moins,  ou  jusqu'a  concurrence  de  la  somme  pour  laquelle  les  lettres  aurout 
ete  accordees ;  et  le  surplus  demeurera  depose  au  greffe  pour  etre  resti- 
tue  k  qui  il  appartiendra. 

"Article  VII. 

«  Les  impetrans  seront  tenus,  en  recevant  leurs  deniers,  d'endosser  les 
Lettres  de  Represailles  des  sommes  qu'ils  auront  recues,  et  d'en  donner 
bonne  et  valable  decharge,  qui  sera  de"posee  au  greffe  de  1'Amiraute , 
pour  demeurer  jointe  &  la  procedure. 

"Article  VIII. 

"Si  1' expose  des  lettres  ne  se  trouve  pas  veritable,  les  impetrans  seront 
comdamne's  aux  dommages  et  intergts  des  proprie"taires  des  effets  saisis, 
et  h  la  restitution  du  quadruple  des  sommes  qu'ils  auront  re§ues."(/) 

(/)  Valin,  Ordonnance  de  la  Marine,  1.  iii.  t.  x.  Des  Repr^sailles,  pp.  416-25. 
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In  England  Reprisals  were  once  the  subject  of  an  act  of  parliament, 
A  statute  passed  in  the  reign  of  Henry  V.,(<?)  which,  after  reciting  that 
the  king  had  received  the  complaints  of  his  subjects  respecting  the  in- 
juries they  had  sustained  by  truce-breakers  and  enemies,  enacts  that, 
"  The  king  willing,  as  well  in  this  case  as  in  other,  to  take  order  for  the 
I-*IQI  indemnity  *of  his  liege  people  and  faithful  subjects,  hath  de- 
J  clared  in  this  present  parliament,  that  of  all  attempts  made  by 
his  enemies  upon  any  of  his  faithful  liege  people,  against  the  tenor  of 
any  truce  taken  before  this  time,  wherein  is  no  express  mention  made, 
that  all  Marques  and  Reprisals  shall  cease,  the  same  our  sovereign  lord 
the  king  will  grant  Marque  in  due  form  to  all  them  that  feel  themselves 
in  this  case  grieved,  and  our  said  lord  the  king  will  do  the  like  to  all 
his  liege  people  that  feel  them  grieved  against  the  tenor  of  any  truce, 
which  betwixt  him  and  any  of  his  enemies  shall  be  newly  taken  hereafter. 
And  to  the  greater  comfort  of  his  faithful  liege  people,  to  the  intent  that 
they  may  the  more  readily,  and  without  long  delay,  have  remedy  in  this 
case,  the  same  our  lord  the  king  will,  that  if  he  or  they  that  feel  them 
grieved  against  the  tenor  and  form  of  such  truce  within  the  realm  of  Eng- 
land, out  of  the  said  marches  of  Scotland,  or  upon  the  sea,  or  in  the  par- 
ties beyond  the  sea,  shall  complain  to  the  keeper  of  the  Privy  Seal,  which 
for  the  time  shall  be,  who  after  such  complaint  heard  and  perceived, 
thereof  shall  make  to  the  party  complainant  (if  he  the  same  require) 
letters  of  request  under  the  Privy  Seal  in  a  due  form.  And  if,  after 
such  request  made,  the  party  required  do  not  make,  within  a  convenient 
time,  due  restitution  or  satisfaction  to  the  party  grieved,  then  the  Chan- 
cellor of  England,  for  the  time  being,  shall  cause  to  be  made  to  such 
party  grieved  (if  he  that  demand)  Letters  of  Marque  under  the  Great 
Seal,  in  a  due  form."(A) 

But  the  learned  editor  of  Blackstone,  Mr.  Serjeant  Stephen,  observes 
that  "  this  manner  of  granting  Letters  of  Marque  has  long  been  disused, 
and  the  term  itself  is  now  somewhat  differently  applied.  If  during  war 
a  subject  should  take  an  enemy's  ship  without  commission  from  the 
king,  the  prize  would,  by  the  effect  of  the  prerogative,  become  a  droit 
T  *20  1  °^  Admiralty,  and  would  belong  not  to  the  *captor  but  the 
-»  crown.  Therefore,  to  encourage  merchants  and  others  to  fit  out 
privateers  or  armed  ships  in  time  of  war,  the  Lords  of  the  Admiralty 
have  been  empowered  by  various  Acts  of  Parliament,  and  sometimes  by 
proclamation  of  the  king  in  council,  to  grant  commissions  to  the  owners 
of  such  ships,  and  the  prizes  captured  by  them  have  been  directed  to  be 
divided  between  such  owners  and  the  captains  and  crews.  These  com- 
missions are  ordinarily  denominated  Letters  of  Marque  ;  and  it  is  in  that 
sense  alone  that  the  term  now  usually  occurs."(t) 

(g)  Shakspere  puts  the  word  into  the  mouth  of  Hotspur,  after  he  has  heard  the 
praises  of  the  future  Henry  V. : 

"  I  am  on  fire 

To  hear  this  rich  reprisal  is  so  nigh, 
And  yet  not  ours." — Henry  IV.,  act  iv.  sc.  i. 
(h)  4  Henry  V.,  c.  vii. 
(i)  Stephen's  Blackstone's  Comm.  vol.  ii,  p.  516. 
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Lord  Chief  Justice  Hale,  in  his  Pleas  of  the  crown,  says  : — «  We  may 
observe  in  the  wars  we  have  had  with  foreign  countries,  that  they  have 
been  of  two  kinds,  viz.,  special  and  general.  Special  kinds  of  war  are 
that  which  we  usually  call  Marque  or  Reprisal,  and  these  again  of  two 
kind* :  1.  Particular,  granted  to  some  particular  persons  upon  particular 
occasions  to  right  themselves,  for  which  vide  statute  4  Hen.  V.  cap.  7 ; 
but  this  is  not  the  proper  place  to  treat  touching  it.  2.  General  Marque 
or  Reprisal,  which,  though  it  hath  the  effect  of  a  war,  yet  it  is  not  a 
regular  war,  and  it  differs  in  these  two  instances  :  1.  Regularly,  it  is 
not  lawful  for  any  person  by  aggression  to  take  the  ship1  or  goods  of 
the  adverse  party,  unless  he  hath  a  commission  from  the  king,  the 
admiral,  or  those  that  are  specially  appointed  thereunto.  2.  It  doth 
not  make  the  two  nations  in  a  perfect  state  of  hostility  between  them, 
though  they  mutually  take  one  from  another,  as  enemies,  and  many 
times  in  process  of  time  these  General  Reprisals  grow  into  a  very  formed 
war :  and  this  was  the  condition  of  the  war  between  us  and  the  Dutch, 
22nd  February  anno  1664,  the  first  beginning  whereof  was  by  that  Act 
of  Council  which  instituted  only  a  kind  of  universal  Reprisal,  and  there 
were  particular  reasons  of  State  for  it;  but  in  process  of  time  it  grew 
into  a  very  war,  and  that  without  any  war  solemnly  denounced;  and 
therefore,  by  the  *statute  of  17  Car.  II.  chap.  5,  Doleman  and  r  ^-i  -i 
others,  that  were  in  Holland,  were  declared  to  have  traitorously  L 
adhered  to  the  king's  enemies,  and  were  attainted  of  treason,  unless  they 
rendered  themselves  by  a  day  certain,  and  all  others  that  served  the 
States  of  the  United  Provinces  during  the  continuance  of  the  war,  sol- 
diers or  seamen,  by  sea  or  land,  and  not  returning  by  a  time  certain,  were 
attainted  of  treason ;  and  this  had  all  the  effects  of  war  and  hostility : 
the  goods  of  the  English  taken  by  the  Dutch,  and  brought  intra  prcesi- 
dia,  the  property  was  wholly  changed,  and,  though  retaken  again,  should 
not  be  restored  again  to  the  first  owner,  according  as  in  captures  by 
enemies,  7  E.  lY.  14, 22  E.  III.  16,  and  so  it  was  practised  during  that 
war."(&) 

XVI.  A  question  arrises  at  whose  instance  are  Letters  of  Reprisal  to 
be  granted? — must  the  grantee  be  a  natural-born  subject? 

Valin(£)  says  that  they  may  be  granted  to  naturalized  as  well  as  to 
natural  subjects. 

Bynkershoek  speaks  of  these  Letters  being  granted  "  ob  injuriam  suis 
subditis  illatam/Vm)  but  he  probably  did  not  intend  to  limit  the  mean- 
ing of  the  term  subditi  to  natural-born  subjects.  The  reason  of  the 
thing  would  seem  to  include  all  bond  fide  domiciled  inhabitants.  Though 
in  countries  which  require,  as  France  does,  certain  specific  formalities  to 
be  complied  with  before  a  legal  domicil  can  be  established,  Reprisals 
would  probably  be  confined  to  those  who  were  dejure  as  well  as  de  facto 
domiciled.  Naturalized  subjects  would  certainly  be  entitled  to  them, 
except — and  the  exception  applies  to  domiciled  and  naturalized  inhabi- 
tants— in  one  case,  namely,  where  the  goods  which  were  to  be  seized  as 

(k)  Hale's  Pleas  of  the  Crown,  vol.  i.  pp.  162-3.  (Z)  Ubi  supr. 

(m)  Ubi  supr. 
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Reprisals  appertained  to  the  subjects  or  territory  of  the  original  country 
of  the  person  entrusted  with  the  Letters  of  Marque, 
r  *o9  -i       I*  ig  uot>  however,  probable   that  in  these  days  Letters  of 
J"J  -I  *Marque  or  Reprisal  would  be  granted  to  private  individuals, 
however  unquestionably  legal  such  a  commission  might  be.  :  $ 

XVII.  Whatever  may  be  the  correct  opinion  with  respect  to  the  le- 
gality and  propriety  of  issuing  Reprisals  at  the  request  of  any  bond  fide 
permanent  inhabitant  of  the  territory,  there  can  be  no  reasonable  doubt 
of  the  illegality  as  well  as  the  impropriety  of  granting  them  on  behalf 
of  foreigners  or  of  a  third  party. 

Such  a  proceeding  directly  violates  the  independence  of  States;  it 
sets  up,  as  Vattel(n)  justly  observes,  one  nation  as  a  judge  over  two  other 
nations;  and,  in  truth,  none  of  the  arguments  used  to  justify  Reprisals 
on  behalf  of  subjects,  are  applicable  in  the  case  of  foreigners.  In  1664, 
England  granted  Reprisals  on  behalf  of  the  Knights  of  Malta  against 
Holland,  but  Holland  asserted,  with  irrefragable  reason,  that  it  was  a 
breach  of  International  Law  to  issue  Reprisals  for  an  affair  in  which  the 
nation  issuing  them  had  no  concern ;  and  it  appears  that  England  even- 
tually admitted  the  justice  of  the  Dutch  remonstrance. 

It  is  true  that  Bynkershoek,  speaking  of  this  very  transaction,  in  his 
treatise  Deforo  legatorum,(o\  intimates  an  opinion  that  such  Reprisals 
are  lawful ;  but  the  opinion  is  clearly  at  variance  with  the  higher  autho- 
rity of  the  Reason  of  the  Thing, (p)  (an  authority  he  most  highly 
esteemed,)  and  with  his  own  opinion  in  the  Qucestiones  Juris  Publici.(q\ 

XVIII.  In  whom  does  International  Law  vest  the  power  of  granting 
Letters  of  Reprisal?     In  the  Sovereign  authority(r)  alone.     Such  a 
power  exceeds  the  competence  of  subordinate  magistrates :  though  it 
seems  that  at  one  time  the  Parliament  of  France  exercised  it,  as  did  the 
cities  of  the  Netherlands,  when  they  waged  separate  wars. 

r  *9R  1       *The  constitution  of  the  North  American  United  States  lodges 
•J  this  power  in  the  President  and  Congress.(s) 

XIX.  What  are  the  subjects  of  Reprisals  ?     Strictly  speaking,  they 
affect  the  persons  (dvSpo\rni/ia\(£\  as  well  as  the  goods  of  the  subjects  of  the 
subjects  of  the  Government  against  which  they  are  granted. (a;) 

In  modern  times,  however,  they  have  been  chiefly  confined  to  goods  ; 
and  here  it  is  to  be  observed,  that,  jure  gentium,  all  the  subjects  of  the 
injuring  Government  are  liable  to  Reprisals,  whether  they  be  native  or 
domiciled,(y)  but  not  those  who  are  travellers  or  passing  guests. (z) 

(n)  L.  ii.  c.  rviii.  s.  343.  (o)  Cap.  xxii. 

!p)  Vide  ante,  vol.  i.  pp.  15-29,  c.  iv. 
q)  "Ob  vim  et  injuriam  antea  suis  subditis  illatam." — C.  xxiv. 
r)  "  Repressalias  concedere  solius  Principis  esse  videtur,  egreditur  emim  ea  res 
legitiraam  magistrates  potestatem,  et  sic  nunc  ubique  servatur." — Bynk.,  ubi 
supr. 

(s)  Vide  ante,  vol.  i.  p.  139.  (t)  Grot.,  ib.  1.  iii.  iii. 

(x)  "  Denegatam  igitur  justitiam  Repressalice  solent  excipere.  eos  enim  accepi- 
mus  pro  licentid,  A  principe  concessti,  occupandi  aliorum  personas  bonaque  ob  vim  et 
injuriam  antea  suis  subditis  illatam,  et  negatam  de  eo  facinore  justitiam." — Bynk., 
ubi  supr, 

(y]  Vide  post,  terms  of  the  recent  Order  in  Council,  1854:  "Subjects  or  others 
inhabiting  within  any  of  his  countries',"  &c. 

(z)  "Jure  Gentium  subjacent  pignorationi  omnes  subditi  injuriam  facientis,  qui 
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Ambassadors  of  course  are  excepted,  with  their  property,  from  what- 
ever country  and  to  whatever  country  they  be  sent,  for  the  limitation  of 
Grotius  to  those  "  non  ad  hostes"  "  nostros  missi"  is,  pace  tanti  vari, 
wholly  inadmissible. 

The  ownership  of  goods  so  taken  is,  according  to  International  Law, 
ipso  facto  acquired  to  this  extent,  namely,  so  far  as  is  necessary  to  satisfy 
the  original  debt  which  caused,  and  the  expenses  incurred  by  the  Repri- 
sals; the  residue  is  to  be  returned  to  the  Government  of  the  subjects 
against  whom  Reprisals  have  been  put  in  force. (a) 

It  is  scarcely  necessary  to  add,  that  if  persons  are  seized,  not  only 
their  life,  but  their  good  treatment,  must  be  a  matter  *of  primary  r  ^ .  _ 
care  to  all  States — Christianis  prcesertim(V) — as  Grotius  re-  L 
minds  us. 

It  is  to  be  hoped,  however,  that  the  Reprisal  of  persons  has  fallen, 
with  other  unnecessary  and  unchristian  severities,  into  desuetude ;  and, 
certainly,  to  seize  travellers  by  way  of  Reprisal,  is  a  breach  of  the  tacit 
faith  pledged  to  them  by  the  State,  when  they  were  allowed  to  enter  her 
borders,  (c) 

The  capture  of  the  enemy's  soldiers  in  open  war  is  obviously  defensi- 
ble upon  a  very  different  principle. 

XX.  According  to  the  5th  article  of  the  French  Ordonnance  on  this 
subject,  ships  and  goods  taken  at  sea  under  Letters  of  Reprisal,  are,  as 
we  have  seen,  to  be  adjudicated  upon,  like  prizes  taken  in  open  war,  in 
the  Courts  of  Admiralty. 

This  would  not  be  the  case  in  England  without  a  special  commission 
from  the  crown.  The  English  Prize  Court  is  only  called  into  existence 
by  war — which,  as  has  been  shown,  Reprisals  alone  do  not  necessarily 
constitute. 

XXI.  It  remains  to  consider  what  has  been  the  practice  of  nations 
with  respect  to  the  exercise  of  this  right  of  Reprisals  in  some  memora- 
ble instances. 

When  France  was  ruled  by  Cardinal  Mazarin,  during  the  minority  of 
Louis  XIV.,  and  England  was  under  the  vigorous  despotism  of  Cromwell, 
an  English  merchant-vessel  was  illegally  seized  and  confiscated  on  the 
coast  of  France.  The  owner  of  the  vessel,  a  Quaker,  complained  to 
Cromwell,  who  gave  him  a  letter  of  which  he  was  to  be  the  bearer  to 
3Iazarin,  told  him  to  wait  three  days  for  an  answer,  which  answer  must 
be  the  restitution  of  the  ship  and  cargo.  "  Tell  the  Cardinal,"  said  Crom- 
well, "  that  you  have  orders  from  me  not  to  wait  longer  than  three  days." 
The  Quaker  went,  and  returned  reporting  the  failure  of  his  mission  to 
Cromwell.  Without  any  further  diplomatic  communication,  that  vigor- 
ous ruler  despatched*  two  ships  of  war  to  make  prize  of  French 
vessels  in  the  Channel.  They  accomplished  their  task ;  Crom- 

tales  sunt  ex  causa  permanente,  sive  indigenae,  sive  advent :  non  qui  transeundi 
aut  morae  exiguae  causa  alicubi  sunt." — Grot.,  1.  iii.  c.  ii.  s.  7. 

(a)  "  Jure  Gentium  ipso  facto  dominium  rerum  captarum  acquiritur  ad  summam 
debiti  et  sumptuum,  ita  ut  residuum  reddi  debeat." — Grot.,  ib. 

"  L'appliquer  a  son  profit  jusqu'a  concurrence  de  ce  qui  lui  est  du,  avec  dom- 
mage  et  inte"rets." — Vattel,  1.  ii.  c.  xviii.  s.  342. 

(6)  Grot,  ib.,  vi.  (c)  Vide  ante,  vol.  i.  pp.  12,  233,  355-9. 
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well  sold  the  prizes,  paid,  out  of  the  proceeds,  to  the  Quaker  the  value 
of  his  loss,  and  then  apprised  the  French  Ambassador  that  the  residue 
was  at  his  service. 

"Cette  insolente  justice,"  says  Mr.  Villemain  in  his  Biography  of 
Cromwell,  "n'excita  ni  reclamation  ni  guerre;"  but  in  truth  it  was  an 
act  of  substantial  justice,  and  insolent  only  because  the  forms  of  previous 
diplomatic  remonstrances,  certainly  a  great  defect,  had  been  omitted. (of) 

XXII.  In  1752,  the  King  of  Prussia,  by  way  of  negative  Reprisals, 
stopped  the  payment  of  a  loan  to  England,  the  obligation  to  discharge 
which  had  been  incurred  at  the  time  when  he  acquired  the  Duchies  of 
Silesia  from  the  Empress  of  Austria,  the  Duchies  being  at  that  time 
mortgaged  for  payment  of  the  loan,  and  the  King  of  Prussia  having 
moreover  bound  himself  by  the  7th  article  of  the  Treaty  of  Breslau(e) 
(llth  June,  1742,)  to  pay  off  the  mortgage. 

This  act  of  the  King  of  Prussia  called  forth  the  memorable^)  reply 
of  the  English  jurists,  which  has  been  so  often  referred  to  in  this  work. 
This  reply  is  referred  to  by  Vattel,  as  containing  a  just  and  masterly  ex- 
position of  this  branch  of  International  Law.  It  proved  by  irresistible 
argument — 

1.  That  the  King  of  Prussia  had  sustained  no  injury. 

2.  That  this  Jcind  of  Reprisal  was  contrary  to  International  Law. 

r  *9fi  i  "  '^ie  King  of  Prussia,"  they  said,  "  has  engaged  his  *royal 
-I  word  to  pay  the  Silesian  debt  to  private  men.  It  is  negotiable, 
and  many  parts  have  been  assigned  to  the  subjects  of  other  Powers. 

11  It  will  not  be  easy  to  find  an  instance  where  a  prince  has  thought  jit 
to  make  Reprisals  upon  a  debt  due  from  himself  to  private  men.  There 
is  a  confidence  that  this  will  not  be  done ;  a  private  man  lends  money  to 
a  prince  upon  the  faith  of  an  engagement  of  honour,  because  a  prince 
cannot  be  compelled,  like  other  men,  in  an  adverse  way  by  a  Court  of 
Justice.  So  scrupulously  did  England,  France,  and  Spain  adhere  to  this 
public  faith,  that,  even  during  the  war,  they  suffered  no  inquiry  to  be 
made  whether  any  part  of  the  public  debts  was  due  to  subjects  of  the 
enemy,  though  it  is  certain  many  English  had  money  in  the  French  funds, 
and  many  French  had  money  in  ouvs."(h\ 

How  sincerely  and  consistently  England  has  adhered  to  the  rule  which 
she  here  laid  down,  has  been  already  shown  in  the  discussion  on  the 
Russo-Dutch  Loan.(&) 

In  1778, (i)  Louis  XVI.  granted  Letters  of  Reprisal  against  England 

(d )  Histoire  de  Cromwell,  t.  ii.  1.  x.  pp.  236-7,  cited  by  M.  Ortolan,  Dipl.  de  la 
Mer,  i.  393-4. 

(e)  "  Sa  Majest^  le  Roi  de  Prusse  se  charge  du  seul  payement  de  la  somme 
hypothe'que'e  sur  la  Sile"sie  aux  marchands  Anglais  selon  le  contrat  sign6  a  Lon- 
dres,  le  7me  de  Janvier,  1734-5." 

(/)  Pronounced  by  Vattel  "  un  excellent  mo^eau  de  droit  des  gens,"  1.  ii.  c. 
vii.  s.  84.  n.,  and  by  Montesquieu,  "une  re'ponse  sans  re"plique." — Lettres  Persannes, 
1.  xlv.  Vide  ante,  vol.  i.  Pref.  pp.  xxiii.-iv.  pp.  14-15. 

(g)  Vide  post.  (h)  Vide  ante,  vol.  ii.  pp.  101-7. 

(i)  Ortolan,  Dipl.  de  la  Mer,  i.  395-456. 

"  Tendant  ladite  requete,  pour  les  causes  y  contenues,  a  ce  qu'il  nous  plaise  leur 
accorder  nos  Lettres  de  Repre"sailles  sur  les  biens  des  sujets  du  Roi  d'Angleterre, 
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to  two  Bordeaux  merchants,  from  whom  the  English  had  taken  eleven 
vessels,  upon  the  ground  that  they  were  carrying  munitions  and  succour 
to  the  revolted  colonies  of  North  America. 

The  ambassadors,  however,  at  this  time  had  been  mutually  recalled, 
and  the  letters  state  this  fact  as  a  reason  why  amicable  remonstrances 
could  not  be  continued. (It) 

XXIII.  In  the  year  1840,  the  British  Government  issued  Reprisals 
against  the  Kingdom  of  the  Two  Sicilies. 

*The  history  of  this  proceeding  was  as  follows  : —  .-.,,  „_  -. 

By  a  Treaty  concluded  in  1816,  between  the  two  kingdoms,  L 
certain  commercial  advantages  were  secured  to  England,  and  it  was  sti- 
pulated that  the  Neapolitan  Government  should  grant  to  no  other  State 
mercantile  privileges  disadvantageous  to  these  interests ;  the  spirit  of  the 
Treaty  was  to  place  the  commercial  intercourse  between  the  two  coun- 
tries on  the  most  favourable  footing  for  both.  In  the  month  of  June, 
1838,  the  King  of  Naples  granted  to  a  company  of  private  individuals,  some 
of  whom  were  natives  of  France,  and  others  of  different  countries,  a  mono- 
poly of  all  the  sulphur  produced  and  worked  in  Sicily.  This  was  a  most 
valuable  article  of  commerce,  and  the  monopoly  threw  the  whole  trade 
into  the  hands  of  a  few  favoured  persons.  Great  Britain  considered  the 
grant  of  this  monopoly  a  direct  infraction  of  the  stipulations  of  the  Treaty 
of  1816.  She  accordingly  remonstrated  vigorously  through  the  British 
Charge  d' Affaires  at  the  Court  of  Naples ;  and  in  July,  1839,  the  king 
promised  that  the  monopoly  should  be  abolished,  and  cease  on  or  before 
the  1st  of  January,  1840.  It  however  continued,  and  in  February  of 
1840,  the  English  Secretary  of  Foreign  Affairs,  Lord  Palmerston,  called 
on  the  Neapolitan  Government  immediately  to  terminate  the  monopoly, 
and  to  grant  full  indemnity  for  all  losses  sustained  by  British  subjects 
since  its  commencement. 

The  king  professed  to  comply,  and  Prince  Cassaro,  the  Minister  for 
Foreign  Affairs,  wrote  an  official  note  to  the  British  Charge  d' Affaires, 
stating  that  the  monopoly  should  be  abolished,  and  that  His  Neapolitan 
Majesty  acted  thus  in  deference  to  England.  A  few  days  afterwards, 
the  British  Minister,  who  had  been  absent  in  England  for  some  time, 
returned  to  Naples,  with  full  powers  and  instructions  from  Lord  Palmer- 
ston to  insist  that  the  sulphur  monopoly  should  be  forthwith  put  an  end 
to.  He  notified  this  to  the  Government;  and  after  the  delay  of  a  few 
days,  it  was  announced  to  him  that  the  king  in  council  had  determined 
not  to  consent  to  the  demands  of  Great  Britain,  and  did  *not  r  ^o  -i 
consider  the  sulphur  contract  a  violation  of  the  Treaty  of  1816,  L 
Prince  Cassaro,  however,  considering  his  honour  pledged  by  the  note 
which  he  had  written  officially  to  the  British  Charge  d' Affaires,  refused 
to  sign  the  communication  to  the  British  Minister,  and  gave  in  his  re- 
signation to  the  king,  who  accepted  it,  and  sent  him  into  exile  at  Foggia, 
a  small  town  about  a  hundred  miles  from  Naples.  The  British  Govern- 

Jusqu'A  concurrence  de  la  valeur  des  dits  onze  navires  pris,  et  de  leur  chargemeuts, 
sauf  les  dommages-inte'rets,  et  frais  d'exe"cution." — Ib.,  456. 
(4)  Vide  ante,  vol.  ii.  ch.  iv.  RECOGNITION. 
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ment  immediately  prepared  to  enforce  its  demands,  by  sending  orders  to 
the  admiral  who  commanded  the  fleet  in  the  Mediterranean,  to  hold 
himself  in  readiness  to  commence  active  hostilities  against  the  Neapoli- 
tan flag.  This  monopoly  caused  such  a  decline  in  the  British  trade  in 
sulphur,  that  although  previously  it  was  of  the  average  value  of  35,000/. 
per  annum,  it  became,  after  the  grant  to  the  company,  too  small  for  a 
return  to  be  made  by  the  customs.  The  increase  in  cost  was  above  200 
per  cent.  On  the  17th  of  April,  the  British  ships-of-war  in  the  vicinity 
of  Naples  commenced  hostilities,  and  captured  a  number  of  Neapolitan 
vessels ;  and  an  embargo  was  laid  on  all  vessels  in  the  ports  of  Malta 
that  bore  the  Sicilian  flag.  At  first  the  king  made  preparations  to  resist, 
but  he  was  finally  induced  to  accept  the  proposed  mediation  of  France 
in  adjusting  the  quarrel,  on  the  principle  that  the  monopoly  should  be 
dissolved,  and  an  indemnity  given  to  the  contractors.  And  early  in 
May  amicable  relations  between  the  Court  of  Naples  and  the  British 
legation  recommenced. (A 

In  1847,(m)  a  motion  was  made  in  the  House  of  Commons,  the  object 
of  which  was  to  induce  the  Government  to  give  redress  to  the  British 
holders  of  unpaid  Spanish  bonds,  by  issuing  Reprisals  against  Spain. 
The  Secretary  for  Foreign  Affairs  (Lord  Palmerston)  resisted  the  motion 
r  *9Q  1  s°lety  on  the  ^grounds  of  expediency  and  public  policy,  but  ad- 
J  mitted  that  it  was  justified  by  the  principles  of  International 
Law,  and  gave  no  vague  intimation  that,  if  the  British  holders  con- 
tinued to  receive  no  redress  from  Spain,  the  time  would  come  when 
it  would  be  politic  as  well  as  just  to  compel  by  measures  of  force  the 
payment  of  this  debt. 

The  last  instance  of  a  recourse  to  Reprisals  by  England  took  place  in 
1850.  In  that  year  the  British  Government  made  six  demands  upon  the 
Government  of  Greece  for  reparation  and  redress  for  alleged  injuries  in- 
flicted upon  British  subjects.  The  demand,  which,  not  being  conceded, 
led  to  the  issue  of  the  Reprisals,  was  that  of  Don  Pacifico,  whose  claim 
was  thus  stated  by  the  English  Foreign  Secretary  : — "  M.  Pacifico  is  a 
native  of  Gibraltar,  and  therefore  a  British  subject.  His  claim  is  for  the 
value  of  property  and  effects  belonging  to  him  which  were  destroyed  in 
April,  1847,  when  a  riotous  mob,  aided  by  Greek  soldiers  and  gen- 
darmes, broke  into  and  plundered  his  house  at  Athens  in  open  day.  The 
amount  claimed  by  her  majesty's  Government  for  M.  Pacifico  on  account 
of  his  personal  sufferings  and  those  of  his  family  is  500£.  A  detailed 
account  of  the  amount  of  his  losses  was  sent  in  to  the  Greek  Govern- 
ment by  Sir  Edmund  Lyons,  in  1847. "(») 

Now  the  real  question  of  International  Law  at  issue  in  this  case  was, 
whether  the  state  of  the  Greek  tribunals  was  such,  as  to  warrant  the 
English  Foreign  Minister  in  insisting  upon  M.  Pacifico's  demand  being 
satisfied  by  the  Greek  Government,  before  that  person  had  exhausted  the 
legal  remedies  which,  it  must  be  presumed,  are  afforded  by  the  ordinary 

(Z)  Annual  Register  (1840),  vol.  Ixxxii  pp.  209-10,  from  which  this  account  is 
taken. 

(m)  6th  July.     Vide  ante,  vol.  ii.  pp.  9-12. 
(ra)  Annual  Register  (1850),  vol.  xcii.  p.  281. 
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legal  tribunals  of  every  civilized  State.  That  M.  Pacifico  had  not  ap- 
plied to  the  Greek  Courts  of  Law  for  redress  appears  to  be  an  admitted 
fact ;  and  the  most  eminent  lawyers  in  Athens  advised  the  Greek  Govern- 
ment upon  this  point  in  the  following  manner : — 

*"  In  regard  to  the  affair  of  Sign  or  D.  Pacifico,  it  appears  from  r  ^^  -. 
the  documents  which  the  Council  of  Ministers  has  been  pleased  L 
to  communicate  to  us,  that  the  authorities  charged  with  the  investigation, 
used  every  effort  both  to  stop  the  consummation  of  the  deplorable  act 
already  begun  before  their  arrival,  and  also  to  deliver  the  authors  of  it 
into  the  hands  of  justice. 

"  These  efforts  did  not,  as  it  appears,  fully  succeed,  for  reasons  inde- 
pendent of  the  will  of  those  authorities  and  of  the  Greek  Government; 
but  according  to  the  Greek  legislation  and  to  that  of  other  European 
nations,  as  also  according  to  the  principles  that  regulate  their  Interna- 
tional Relations,  and  which  Lhe  Government  of  Great  Britain  also  invoked 
in  its  favour  in  the  difference  that  arose  betwixt  it  and  Prussia  in  the 
year  1752,(o)  quoted  in  extenso  in  the  second  volume  of  the  Causes 
Celebres  du  Droit  des  Gens,  by  Martens,  pages  1-88;  according  to  these 
principles,  we  say  that  Signor  Pacifico  ought  to  have  instituted  before 
the  civil  tribunals  of  Greece  an  action  for  damages  against  those  whom 
he  might  have  considered  the  authors  of  this  culpable  action ;  and  the 
success  of  this  suit  was  the  more  certain,  inasmuch  as  Signor  Pacifico 
affirms  that,  among  the  authors  of  the  crime,  committed  in  open  day, 
there  were  persons  known  to  him  and  to  many  other  witnesses  of  the  act; 
and  such  an  action,  instituted  in  time,  and  supported  with  regard  to  the 
amount  of  the  indemnity  claimed,  by  solid  proofs,  would  certainly  have 
succeeded ;  and  in  this  way  the  complaints  of  Signor  Pacifico  would  not 
have  been  made."(p) 

The  British  Government  continued  to  press,  and  the  Greek  Govern- 
ment to  refuse,  the  claim.  The  British  Government  then  proceeded  to 
enforce  it  vidfacti;  and  first  the  English  Admiral  in  the  Greek  waters 
received  orders  to  prevent  any  vessels  belonging  to  the  Greek  Govern- 
ment from  putting  to  sea,  and  one  which  had  put  to  sea  was  compelled 
to  return.  *Upon  this  the  Greek  Minister  put  forth  the  follow-  r  ^q-i  -i 
ing  dignified  and  temperate  protest  — "  I  have  received  the  note  L 
you  did  me  the  honour  to  write  to  me  yesterday.  It  is  impossible  for 
me  to  convey  to  you  the  feelings  with  which  it  has  been  read  by  the  King 
of  Greece,  and  by  his  Government.  The  whole  nation  will  partake 
them.  Greece  is  weak,  sir,  and  she  did  not  expect  that  such  blows 
would  be  aimed  at  her  by  a  Government  which  she  reckoned,  with  equal 
pride  and  confidence,  among  her  benefactors.  In  the  presence  of  a  force 
like  that  which  awaits  your  instructions,  His  Majesty's  Government  can 
only  oppose  its  rights,  and  a  solemn  protest  against  acts  of  hostility  done 
in  profound  peace,  and  which,  without  reference  to  other  interests  of  the 
highest  order,  are  violations,  in  the  supreme  degree,  of  its  dignity  and 
its  independence.  In  this  painful  conjuncture,  certain  of  the  support  of 
the  Greek  people  and  of  the  sympathies  of  the  civilized  world,  the  King 

(o)  Vide  ante,  p.  25.  (p)  Ib.,  pp.  283-4. 
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of  Greece  and  his  Government  await  with  sorrow,  but  without  weakness, 
the  end  of  the  trials  which,  by  order  of  the  Government  of  Her  Britan- 
nic Majesty,  you  may  still  inflict  upon  them."^) 

The  next  step  of  the  British  admiral  was  to  lay  an  embargo  on  all 
Greek  merchant-vessels,  and  to  capture  and  detain  all  that  he  found  upon 
the  seas. 

The  French  Government  tendered  its  good  offices  for  the  adjustment 
of  these  claims ;  and  although  the  Greek  Government  was  compelled  to 
accept  unconditionally  the  terms  imposed  by  England,  the  French  medi- 
ation was  practically  accepted. 

Three  commissioners  were  appointed  to  examine  into  M.  Pacifico's 
claims,  and  that  person  having  demanded  21,295?.  Is.  4cZ.,  they  awarded 
to  him  150Z.(r) 

The  case  at  the  time  excited,  from  a  variety  of  reasons,  a  great  sen- 
sation both  in  England  and  on  the  Continent. 

r*Q9  -i  -A-  v°te  iQ  ^e  House  of  Peers  censured,  by  a  majority  of  *37,(s) 
L  -I  the  act  of  the  British  Foreign  Ministers.  In  the  House  of 
Commons  the  issue  was  in  some  degree  changed,  the  whole  foreign  policy 
of  the  British  Minister  was  brought  under  consideration,  and  was  sanc- 
tioned by  a  majority  of  46,(«)  after  a  debate  remarkable  for  animation 
and  eloquence,  and  for  the  brilliant  defence  of  the  Minister  himself. 
His  answer  to  the  charge  of  issuing  Reprisals  before  the  Courts  of  Law 
of  the  country  had  been  applied  to  and  had  denied  justice, — the  real 
point  of  International  Law  in  M.  Pacifico's  case, — was,  that  the  state  of 
the  courts  rendered  it  a  mockery  to  expect  justice  at  their  hands.  Upon 
the  evidence  as  to  the  accuracy  or  inaccuracy  of  this  position,  the  histo- 
rian will  condemn  or  absolve  this  act  of  issuing  Reprisals. 

But  the  International  Jurist  is  bound  to  say  that  the  evidence  at 
present  produced  does  not  appear  to  be  of  that  overwhelming  character 
which  alone  could  warrant  an  exception  from  the  well-known  and  valua- 
ble rule  of  International  Law  upon  questions  of  this  description. (M) 

It  should  also  be  mentioned  that  Russia  addressed  a  strong  remon- 
strance to  the  British  Government,  in  consequence  of  these  proceedings 

(q)  Ann.  Reg.,  vol.  xcii.  p.  286. 

(r)  See  Correspondence  respecting  M.  Pacifico's  Claims,  presented  to  the  House 
of  Commons  August  7,  1851. 
(s)  Contents : — 

Present    -        -     113 

Proxies     -        -       56 

169 
Non-Contents  : — 

Present     -         -       77 
Proxies     -         -       55 

132 

Majority  against  Govt.       -     37 
(*)  Ayes  -         -     310 

Noes        -        -     264 

Majority  in  favour  cf  Govt.     -     46 

(M)  Hansard's  Parl.  Deb.  for  1850.  Annual  Register,  vol.  xcii.  c.  iii.  pp.  57-88, 
281-94. 
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against  Greece,  which  she  ended  in  these  words  : — "  It  remains,  indeed, 
to  be  seen  whether  Great  Britain,  abusing  the  advantages  which  are 
afforded  her  by  *her  immense  maritime  superiority,  intends,  hence-  .-  .,,00  -i 
forward  to  pursue  an  isolated  policy,  without  caring  for  those  en-  L  J 
gagements  which  bind  her  to  the  other  Cabinets, — whether  she  intends 
to  disengage  herself  from  every  obligation  as  well  as  from  all  community 
of  action,  and  to  authorize  all  great  Powers  on  every  fitting  opportunity, 
to  recognise  towards  the  weak  no  other  rule  but  their  own  will,  no  other 
right  but  their  own  physical  strength. "(x) 

No  country  has  better  understood  both  the  theory  and  practice  of  Re- 
prisals than  the  United  States  of  North  America. 

In  1834,  President  Jackson,  in  his  speech,  thus  expressed  himself  on 
the  subject  of  Reprisals  against  France  : — 

"  It  is  my  conviction  that  the  United  States  ought  to  insist  on  a 
prompt  execution  of  the  Treaty,  and,  in  case  it  be  refused  or  longer 
delayed,  take  redress  into  their  own  hands.  After  the  delay  on  the  part 
of  France  of  a  quarter  of  a  century  in  acknowledging  these  claims  by 
treaty,  it  is  not  to  be  tolerated  that  another  quarter  of  a  century  is  to  be 
wasted  in  negotiating  about  the  payment.  The  laws  of  nations  provide 
a  remedy  for  such  occasions.  It  is  a  well-settled  principle  of  the  Inter- 
national Code,  that  where  one  nation  owes  another  a  liquidated  debt, 
which  it  refuses  or  neglects  to  pay,  the  aggrieved  party  may  seize  on  the 
property  belonging  to  the  other,  its  citizens,  or  subjects,  sufficient  to  pay 
the  debt,  without  giving  just  cause  of  war.  This  remedy  has  been  re- 
peatedly resorted  to,  and  recently  by  France  herself  towards  Partugal, 
under  circumstances  less  questionable.  The  time  at  which  resort  should 
be  had  to  this  or  any  other  mode  of  address,  is  a  point  to  be  decided  by 
Congress.  If  an  appropriation  shall  not  be  made  by  the  French  Cham- 
bers at  their  next  session,  it  may  justly  be  concluded,  that  the  Govern- 
ment of  France  has  finally  determined  to  disregard  its  own  solemn  under- 
taking, *and  refused  to  pay  an  acknowledged  debt.  In  that 
event  every  day's  delay  on  our  part  will  be  a  stain  upon  our  na- 
tional  honour,  as  well  as  a  denial  of  justice  to  our  injured  citizens. 
Prompt  measures,  when  the  refusal  of  France  shall  be  complete,  will  not 
only  be  most  honourable  and  just,  but  will  have  the  best  effect  upon  our 
national  character.  Since  France,  in  violation  of  the  pledges  given 
through  her  Minister  here,  has  delayed  her  final  action  so  long  that  her 
decision  will  not  probably  be  known  in  time  to  be  communicated  to  this 
Congress,  I  recommend  that  a  law  be  passed,  authorizing  Reprisals  upon 
French  property,  in  case  provisions  shall  not  be  made  for  the  payment  of 
tho  debt  at  the  approaching  session  of  the  French  Chambers.  Such  a 
measure  ought  not  to  be  considered  by  France  as  a  menace.  Her  pride 
and  power  are  too  well  known  to  expect  any  thing  from  her  fears,  and 
preclude  the  necessity  of  a  declaration  that  nothing  partaking  of  the 
character  of  intimidation  is  intended  by  us.  She  ought  to  look  upon  it 
as  the  evidence  only  of  an  inflexible  determination  on  the  part  of  the 
United  States  to  insist  on  their  rights.  That  Government,  by  doing  only 

(a:)  Annual  Register,  vol.  xcii.  p.  294. 
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what  it  has  itself  acknowledged  to  be  just,  will  be  able  to  spare  the 
United  States  the  necessity  of  taking  redress  into  their  own  hands,  and 
save  the  property  of  French  citizens  from  that  seizure  and  sequestration 
which  American  citizens  so  long  endured  without  retaliation  or  redress. 
If  she  should  continue  to  refuse  that  act  of  acknowledged  justice,  and, 
in  violation  of  the  Law  of  Nations,  make  Keprisals  on  our  part  the  occa- 
sion of  hostilities  against  the  United  States,  she  would  but  add  violence 
to  injustice,  and  could  not  fail  to  expose  herself  to  the  just  censure  of 
civilized  nations,  and  the  retributive  judgments  of  heaven. "(y] 

One  of  the  grounds  of  the  recent  War,  not  Reprisals,  between  the 
r*oK  n  N.  A.  United  States  and  Mexico  was  the  non-payment  *of  debts 
L  J  due  from  the  Government  of  that  country  to  the  subjects  of  the 
United  States. 

XXIV.  These  observations  on  Reprisals  may  not  unfitly  be  closed  in 
the  words  of  Bynkershoek(z). 

"  Sic  manente pace,  ipsius  Principis  est  judicium  de  jure  vel  injuria 
querelse,  et  sic  Princeps  qui  judicavit  litem  suam  facit.  Utile  sane  est 
ejusmodi  pactis  Repressaliarum  usum  restringere,  in  totum  enitn  tollere, 
eorum,  qui  non  uni  Principi  subsunt,  improbitas  non  patitur." 


[*36]  "CHAPTER  III. 

EMBARGO. 

XXIV.  THERE  is  a  mode  of  redresjt  known  to  International  Law  which 
stands,  as  it  were,  midway  between  Reprisals  and  War,  and  which  is 
known  by  the  name  of  Embargo. 

Embargo  is  an  act  of  the  State,(a)  done  in  contemplation  of  hostilities, 
a  retorsio  facti,  a  seizure  or  rather  a  sequestration  of  property  belonging 
to  the  Government  or  the  individual  members  of  the  State  which  is  the 
alleged  wrong-doer.  It  may  or  may  not  be  accompanied  by  a  seizure  of 
the  persons  to  whom  the  goods  belong.  In  maritime  Embargoes  the 
persons  and  goods  are  usually  seized. (6) 

The  character  and  effect  of  such  sequestration  is  thus  described  by 
Lord  Stowell  :(c) — 

Upon  property  so  detained  the  declaration  of  war  is  said  to  have  a  retro- 
active effect,  and  to  render  it  liable  to  be  considered  as  the  property  of 
enemies  taken  in  time  of  war.  The  property  is  seized  provisionally, — 


(y)  Annual  Register  (1834),  vol.  Ixxvi.  pp.  360-1. 
Q.  J.  P.,  1.  i.  c.  xxiv. 
The  Theresa  Bonita,  4  Rob.  Adm.  Rep.  431. 


(z)  Q.  J.  P.,  1.  i.  c.  xxiv. 

(a)  The  Theresa  Bonita, 

(6)  So  Lord  Stowell,  discussing  the  claim  of  the  master  of  an  embargoed  but 
subsequently  restored  vessel  to  freight,  observes :  "  In  the  situation  in  which  the 
two  countries  stood,  the  master  had  no  right  to  make  his  demand  against  any 
subject  of  this  country,  being  himself  under  detention  as  well  at  the  vessel,  on  whoss 
behalf  this  demand  arises." — Ib.  241. 

(c)  The  Bjedes  Lust,  5  Ib.  245-6. 
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an  act  hostile  enough  in  the  mere  execution,  but  equivocal  as  to  its 
effects,  and  liable  to  be  varied  by  subsequent  events,  and  by  the  conduct 
of  the  Government,  the  property  of  whose  subjects  is  so  detained.  This 
first  seizure  is  equivocal,  and  if  the  matter  in  dispute  terminates  in  recon- 
ciliation, the  seizure  *is  converted  into  a  mere  Civil  Embargo,  so  r  ^.^  -. 
terminated.  This  would  be  the  retroactive  effect  of  that  course  «- 
of  circumstances.  On  the  contrary,  if  the  transactions  end  in  hostility, 
the  retroactive  effect  is  directly  the  other  way.  It  impresses  a  hostile 
character  upon  the  original  seizure.  It  is  declared  to  be  Embargo ;  it  is 
no  longer  an  equivocal  act,  subject  to  two  interpretations;  there  is  a 
declaration  of  the  animus,  by  which  it  was  done,  that  it  was  done  Jwstili 
animo,  and  is  to  be  considered  a  hostile  measure  ab  initio.  The  property 
taken  is  liable  to  be  used  as  the  property  of  persons  trespassers  ab  initio, 
and  guilty  of  injuries  which  they  have  refused  to  redeem  by  any  amicable 
alteration  of  their  measures. 

This  is  the  necessary  course,  if  no  particular  compact  intervenes  for 
the  restitution  of  such  property  taken  before  a  formal  declaration  of 
hostilities,  "(d) 

XXVI.  There  is  another  kind  of  Embargo  which  is  a  matter  of  Eng- 
lish Public  Law, —  namely,  the  Civil  Embargo. 

The  established  law  in  England  is,  that  the  sovereign  may  prohibit  any 
of  his  subjects  from  leaving  the  realm  ;  a  proclamation,  therefore,  for- 
bidding this,  in  general,  for  three  weeks,  by  laying  an  Embargo  upon 
all  shipping  in  time  of  war  will  be  equally  binding  as  an  Act  of  Parlia- 
ment, because  founded  upon  a  prior  law.(e) 

These  Civil  Embargoes  are  founded  upon  a  particular  and  urgent  neces- 
sity of  state, — upon  the  maxim,  in  fact,  salus  populi  suprema  lex, — yet 
the  proclamations  by  which  they  are  laid  may  be  illegal,  as  contradicting 
an  established  law.  This  was  the  case  respecting  the  Embargo  to  prevent 
the  exportation  of  corn  in  1766,  such  exportation  being  allowed  by  law 
at  the  time;  and  therefore  the" preamble  to  the  stat.  7  Geo.  3,  c.  7,  for 
indemnifying  all  persons  advising  or  acting  under  the  order  of  Council, 
laying  an  Embargo  on  all  ships  laden  *with  corn  or  flour,  during  F-^OOT 
the  recess  of  Parliament,  in  1766,  says,  "  which  order  could  not  «-  '  -I 
be  justified  by  law,  but  was  so  much  for  the  service  of  the  public,  and 
so  necessary  for  the  safety  and  preservation  of  his  majesty's  subjects,  that 
it  ought  to  be  justified  by  Act  of  Parliament."  This  Embargo,  as  was 
allowed,  saved  the  people  from  famine ;  yet  it  was  declared  illegal  by  the 
above  act  of  the  legislature  ;  and  the  proprietors  of  the  embargoed  ships 
and  cargoes  were  accordingly  indemnified  by  Government.  (/) 

The  leading  case  upon  this  subject  is  that  of  Sir  Josiah  Child  v. 
Sands,((7)  in  which  it  was  finally  agreed  by  the  judges  that  the  king 

(<f)  See,  too,  as  the  possible  retroactive  effect  of  a  Declaration  of  War.  The 
Herstelder  (1  Rob.  Adm.  Rep.  117-18). 

(e)  Stephen's  (Blackstone's)  Com.  vol.  ii.  p.  528. 

(/)  Beawes,  Lex  Mercatoria,  vol.  i.  p.  393.  Chapter  Of  Embargoes  or  Restraints 
of  Princes. 

(g)  This  case  will  be  found  referred  to  in  the  books  as  follows : — In  Skinner's 
Reports,  p.  91,  Sandys  and  the  East  India  Company  ;  and  p.  334.  Sands  v.  Child 

JULY,  1857.- 
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might  lay  Embargoes,  but  then  it  must  be  pro  bono  publico,  and  not  for 
the  private  advantage  of  a  particular  trader  or  company. 

The  crown,  of  course,  has  not  this  power  of  imposing  a  Civil  Embargo 
in  foreign  ports,  though  possibly  it  might  have  power  to  do  so  in  the 
ports  of  any  ally. 

The  distinction  between  the  Civil  and  the  Belligerent  (so  to  speak) 
Embargo,  is  explained  in  a  judgment  given  by  Lord  Stowell,  in  the  matter 
of  the  Dutch  ships  detained  in  port,  at  the  Cape  of  Good  Hope,  before 
declaration  of  hostilities  against  Holland,  claimed  as  droits  of  Admiralty, 
condemned  to  the  Crown,  jure  coronce. 

"  On  the  breaking  out,  I  cannot  say  of  war,  but  of  that  ambiguous 
situation  into  which  the  irregular  conduct  of  France  had  put  different 
countries,  by  dissolving  the  connection  between  the  governors  and  the 
governed,  it  was  found  necessary,  when  Holland  became  exposed  to  the 
r  *QQ  i  invasi°n  OI>  the  French  arms,  to  detain  by  the  strong  hand  of 
-I  *power  a  number  of  Dutch  ships  in  the  ports  of  this  kingdom. 
At  the  same  time,  conciliating  language  was  used  to  the  proprietors,  and 
promises  were  held  out  to  all  such  as  should  voluntarily  come  in,  that 
their  property  should  be  restored  to  them.  It  is  notorious  also,  that  on 
the  declaration  of  hostilites  that  ensued,  these  seizures  were  enforced, 
with  a  retrospective  operation,  on  all  who  had  not  complied  with  the 
terms ;  and  were  not  considered  as  mere  Civil  Embargoes,  but  as  acts  of 
forcible  possession,  on  which  the  property  so  seized  was  finally  condemned 
as  prize  to  the  Crown.  Now,  unless  very  strong  and  solid  distinctions 
can  be  pointed  out  between  this  case,  and  those  which  have  pursued  this 
course,  I  see  no  reason  why  this  should  not  journey  in  the  same  track. 
Two  or  three  distinctions  have  been  taken.  In  the  first  place,  it  is  said, 
that  the  detention  in  the  ports  of  England  was  a  mere  Civil  Embargo, 
and  that  an  Embargo  of  that  nature  could  not  extend  to  foreign  ports, 
where  the  Crown  of  England  has  no  jurisdiction.  In  the  first  place,  it 
is  not  necessary,  that  the  Embargo  should  be  exactly  of  the  same  nature, 
in  order  to  vest  the  rights  of  the  Crown  :  for  any  mode  of  forcible  occu- 
pancy or  detainer  prior  to  hostilities  is  sufficient  for  the  purpose ;  and, 
secondly,  the  nature  of  the  Embargo  in  the  ports  of  this  kingdom  is  not 
very  accurately  described,  when  it  is  termed  a  mere  Civil  Embargo ;  for 
it  was  a  detention  by  actual  force  applied  to  them.  The  ships  were  gene- 
rally taken  possession  of  by  an  armed  power ;  it  was  not  the  mere  hand 
of  the  custom  house  that  was  laid  upon  them,  in  the  civil  mode  of  for- 
bidding an  egress,  but  it  was  a  restraint  and  compulsion,  acting  by  the 
terror  and  use  of  force.  The  Embargo  at  the  Cape  was  likewise  an 
Embargo  of  force ;  and  the  very  argument  that  it  could  not  be  a  Civil 
Embargo,  because  this  Government  had  no  right  to  lay  on  a  Civil 
Embargo  in  a  foreign  port,  proves  that  it  was  an  Embargo  of  force  j 
though,  if  it  was  at  all  necessary  that  it  should  partake  of  anything  like 
a  civil  authority,  it  must  be  remembered  that  the  Stadtholder's  name  and 
f  *4-0 1  autno"ty  *is  likewise  employed ;  but  it  is  notorious,  that  some 
-I  ships  of  war  that  attempted  forcibly  to  escape,  were  forcibly 

&  Lynch.  In  4  Modern  Reports,  176  (Case  TO),  Sands  v.  Child.  In  1  Salkeld's 
Reports,  31,  tit.  Admiralty,  (Case  2),  Sir  Josiah  Child  T.  Smith. 
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detained  :  that  is  enough  to  show  its  nature,  if  it  were  at  all  neces- 
sary. (A) 

XXVII.  As  a  belligerent  Embargo  is  a  species  of  Reprisal,  the  obser- 
vations already  made  with  respect  to  Reprisals  by  confiscation  of  public 
debts  are  applicable  to  Embargo. (i\ 

With  respect  to  the  operation  of  Reprisal  and  Embargo  upon  private 
debts,  this  delicate  and  difficult  question  will  be  considered  hereafter, 
when  the  effect  of  war  upon  all  property  falls  under  discussion.  For  if 
the  Embargo  does  not  end  in  war,  the  private  debts  are,  it  may  be  almost 
certainly  said,  at  the  most  only  suspended,  and  not  confiscated.  Whether 
the  same  limited  and  temporary  effect  may  not  also,  under  the  modern 
practice  of  nations,  be  predicated  of  an  Embargo  which  does  end  in  war, 
and  especially  with  respect  to  what  is  due  from  third  parties  to  the 
wrong-doer  or  the  open  enemy,  will  be  the  subject  of  future  consideration. 

XXVIII.  In  a  great  number  of  Treaties  concluded  between  the  Mari- 
time and  Continental  Powers,  provision  is  made  for  the  contingency  of  a 
war,  and  a  certain  time  allowed  for  the  withdrawal  of  goods  and  persons. (&) 
In  the  present  war  England  allowed  the  enemy  from  the  29th  of  March 
to  10th  of  May,  for  this  purpose.     It  is  well  known  that  Magna  r ^ ...  -. 
*Charta0  contains  a  provision  that  at  the  commencement  of  a  L 

war  the  enemy's  merchants  shall  be  kept  and  treated  as  our  own  mer- 
chants are  treated  in  the  country  of  the  enemy. 

XXIX.  (in)  There  is  yet  another  measure  partaking  also  of  a  belligerent 

(h)  The  Gertruyda,  2  Rob.  Adm.  Rep.  219-21.  (t)  Vide  ante,  pp.  25-6. 

(k)  E.  g.,  Art.  II.  of  Treaty  between  France  and  England,  Sept.  26,  1786. 
Art.  XLV.  of  Treaty  between  France  and  Russia,  Jan.  11,  1787. 
E.  g.,  also,  the  recent  Treaties  of  1852,  (1)  between  England  and  the  Republic 
of  Peru,  (2)  of  the  Equator,  (3)  of  Paraguay,  (4)  the  Sandwich  Islands. 

1.  Art.  XII.,  six  months. 

2.  Art.  XL,  no  time  specified ;  protection  as  long  as  good  behaviour  lasts. 

3.  Art.  XIII.,  the  same. 

4.  Art.  XIV.,  a  year  for  those  who  wish  to  depart ;  otherwise,  protection  to  last 
as  long  as  good  behaviour. — Ann.  Reg.,  vol.  xcv. 

(I)  "Art.  XLI. — Omnes  mercatores,  &c.  Et  si  sint  de  terra  contra  nosgwerrina, 
et  si  tales  inveniantur  in  terra  nostra  in  principle  gwerre,  attachiantur  sine 
dampno  corporum  et  rerum,  donee  sciatur  a  nobis,  vel  Capitali  Justiciario,  nostro 
quomodo  mercatores  terre  nostre  tractentur  qui  tune  inveniantur  in  terra  contra 
nos  gwerrina,  et  si  nostri  salvi  sint,  alii  salvi  sintin  terra  nostra." 

The  Statute  of  Staples,  27  Edw.  III.,  c.  xvii.,  enacted  that  foreign  merchants, 
residing  in  England  when  war  commenced  between  their  Princes  and  the  King  of 
England,  were  to  have  convenient  warning  of  forty  days,  by  proclamation,  to  de- 
part the  realm  with  their  goods ;  and  if  they  could  not  do  it  within  that  time,  by 
reason  of  accident,  they  were  to  have  forty  more  days  to  pass  with  their  mer- 
chandizes, and  with  liberty  in  the  meantime  to  sell  the  same. 

(m)  Des  Droits  et  des  Devoirs  des  Nations  Neutres  en  Temps  de  Guerre  Maritime, 
par  L.  B.  Hautefeuille  (Paris,  1849),  t.  iv.  tit.  xiv.  pp.  433-52. 

It  is  much  to  be  lamented  that  a  work  indicating  so  much  pains,  care,  and 
reading,  should  be  disfigured  throughout  by  the  blindest  prejudice. 

The  author's  violent  and  unreasoning  hatred  of  England,  may  be  estimated  from 
the  following  assertions : — 

1.  England  has  invariably  disregarded  International  Law,  unless  it  happened  to 
be  in  her  favour. — I.  pp.  296-7. 

2.  She  has  never  been  sincerely  anxious  to  suppress  slavery;  her  real  object, 
since  1815,  has  been  to  destroy  the  Antilles. — I.  p.  161. 

3.  She  is  now,  under  the  transparent  plea  of  encouraging  the  immigration  of 
her  labourers,  continuing  slavery  under  another  name. — I.  p.  162. 
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character,  though  exercised,  strictly  speaking,  in  time  of  peace,  called  by 
the  French  le  droit  d'Angarie.  It  is  an  act  of  the  State,  by  which 
foreign  as  well  as  private  domestic  vessels  which  happen  to  be  within  the 
r*_i9H  jurisdiction  of  *the  State,  are  seized  upon,  and  compelled  to 
-I  transport  soldiers,  amunition,  or  other  instruments  of  war ;  in 
other  words,  to  become  parties  against  their  will  to  carrying  on  direct 
hostilities  against  a  Power  with  whom  they  are  at  peace.  The  owners  of 
these  vessels  receive  payment  of  freight  beforehand.  Such  a  measure  is 
not  without  the  sanction  of  practice  and  usage,  and  the  approbation  of 
many  good  writers  upon  International  Law;(n)  but  if  the  reason  of  the 
thing  and  the  paramount  principle  of  national  independence  be  duly 
considered,  it  can  only  be  excused,  and  perhaps  scarcely  then  justified, 
by  that  clear  and  overwhelming  necessity  which  would  compel  an  indi- 
vidual to  seize  his  neighbour's  horse  or  weapon  to  defend  his  own  life. 
At  all  events,  justice  demands  that  the  owners  of  such  goods  and  vessels 
be  indemnified  for  all  damages  caused  by  the  interruption  of  their  lawful 
gains,  and  for  the  possible  destruction  of  the  things  themselves,  though 
so  high  an  authority  as  M.  Masse'(o)  says  that  usage  has  not  hitherto 
gone  that  length. 

r  *43  ~\       ^  '1S  worse  ^an  ^e  *°  8Peak  or  write  in  a  depreciating  *tone, 
L        -J  as  some  modern  writers  do,  of  the  value  and  influence  of  usage(p\ 

4.  The  King  of  Prussia  (despite  the  author's  countrymen,  Vattel  and  Montes- 
quieu, and  every  writer  of  any  repute,)  in  refusing  to  pay  the  Silesian  loan,  acted 
in  accordance  with  the  principles  of  International  Law. 

More  need  not,  though  much  more  might  be  said,  to  show  how  the  prejudices 
of  this  author  disqualify  him  from  performing  the  semi- judicial  functions  of  a 
writer  upon  International  Law. 

That  he  should  be  quite  certain  that  England  would  never  waive  her  right  of 
commissioning  Privateers,  which  she  has  recently  waived  (I.  p.  342),  and  that  her 
maritime  strength  depends  upon  her  Navigation  Laws,  (I.  p.  277),  which,  to  her 
great  advantage,  she  has  recently  abolished, — these  are  circumstances  which,  per- 
haps, do  not  so  much  affect  the  judicial  character  of  the  author. 

(n)  "...  Angariarum  onus  etiam  exteros  afficit,  quod  quotidiana  confirmat 
praxis.  Vinnius  ad  Peckium  de  navib.  non  excus.  Stypmannus,  ad  jus  marit. 
Anseat."— Pt.  v.  c.  i.  n°.  23. 

Loccenius,  De  Jure  Marit.,  1.  i.  c.  v.  s.  3. 

Azuni,  Droit  Maritime  de  1'  Europe,  t.  i.  c.  iii.  art.  5. 

Masse",  Droit  Commercial,  t.  i.  1.  ii.  tit.  i.  c.  2,  s.  7.  Sect.  5,  s'exprime  en  ces 
termes  :  "  Les  bellige'rants  tout  en  respectant  d'ailleurs  la  neutrality,  la  soumettent 
quelquefois  a  certaines  exigences  qui,  sans  lui  porter  atteinte,  entravent  momenta- 
n6ment  la  liberte"  des  neutres.  C'est  ce  qui  a  lieu  lorsqu'un  Etat  belligerant  met 
en  requisition  les  bailments  neutres  qui  se  trouvent  dans  les  ports  et  rades  de  sa 
domination  et  les  oblige  a  transporter,  moyennant  salaire,  des  armes,  des  troupes, 
des  munitions :  on  donne  a  cette  requisition  le  nom  d'angarie." 

These  authorities  are  cited  by  M.  Hautefeuille,  concerning  whose  work  see 
note  (m)  in  the  last  page. 

(o)  "  Observons,  au  surplus,  que  les  prestations  impos6es  aux  navires  atteints 
par  1'angarie  ne  sont  pas  gratuites,  et  que  les  armateurs  doivent  recevoir  la  salaire 
du  service  forc6  qu'ils  ont  rendu.  ...  11  serait  juste  aussi,'  dit-il,  '  de  les 
indemniser  en  outre  des  dommages  qu'ils  ont  pu  souffrir  par  suite  de  1'interruption 
de  leur  voyage,  ou  de  leurs  expeditions ;  mais  1'usage  ne  parait  pas  aller  jusque- 
la."— Masse,  t.  i.  1.  ii.  tit.  i.  c.  ii.  s.  2,  §  5,  n°.  324. 

(p)  Vide  ante,  vol.  i.  c.  v. 

"  Probatur  autem  hoc  jus  gentium  (here  used  for  jus  inter  gentes)  fori  modo  quo 
jus  non  scriptum  civile  usu  continue,  et  testimonia  peritorum.  Est  enim  hoc  jus, 
ut  rectfe  notat  Dio  Chrysostomus,  cvp^fia  /3iov  *ai  xpovov  repertum  temporis  et  usus, 


[*44] 
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in  all  international  affairs.  Not  only  is  it  a  law  to  which  hoth  contending 
parties  may  he  held  to  have  assented,  but  its  notoriety  operates  as  a  notice 
and  warning  to  foreigners  that  in  certain  contingencies  certain  conse- 
quences will  follow  within  a  certain  jurisdiction.  It  is  optional  with 
them  to  place  themselves  or  not  within  that  jurisdiction ;  but  when  the 
contingency  does  arise,  and  the  consequence  does  follow,  ignorantia 
juris(y)  is  morally  and  legally  a  bad  plea, — an  argument  which,  in 
truth,  answers  much  shallow  declamation  upon  this  and  similar  subjects. 

XXX.  We  have  been  considering  this  droit  d'Angarie  solely  with 
respect  to  neutrals.     So  far  as  subjects  are  concerned,  it  is  a  question  of 
Public,  and  not  International  Law;  so  far  as  allies  are  concerned,  they 
cannot  reasonably  complain  if  they  meet  with  the  same  treatment  as 
subjects. 

XXXI.  It  may  perhaps  be  thought  that  these  remarks  have  trespassed 
upon  that  part  of  this  work  which  treats  of  open  war,  but  it  does  not 
necessarily  follow  that  war  ensues  upon  the  first  exercise  of  this  right, 
and  the  droit  d'Angarie  is  always  classed  with  Reprisals  and  Embargo 
by  writers  upon  International  Law. 

Blockade  is  an  essentialy  belligerent  right,  both  as  regards  the  parties 
immediately  concerned  in  it,  and  as  regards  neutral  States,  and  will 
therefore  be  examined  hereafter. 

*XXXII.   Special  Reprisals,   long  continued,  must  end  in 
General  Reprisals,  that  is,  in  war.(r) 

It  must  not,  however,  be  supposed  that  Reprisals  are  always  a  neces- 
sary prelude  to  war;  they  are  a  gentler  means  of  redress  in  cases  in 
which  they  can  be  employed,  but  Vattel(s)  says,  with  justice,  that  there 
are  cases  in  which  Reprisals  would  be  reprehensible,  though  a  declaration 
of  war  would  be  justifiable.  If  the  dispute  arise  not  from  an  act  of 
violence  or  an  inqury,  but  from  a  contested  right,  then,  after  pacific 
measures  have  been  established,  and  the  right  is  such  that  it  must  be 
maintained,  War  must  follow :  to  issue  Reprisals  in  such  a  case  is  to 
carry  on  war  in  disguise,  in  fact,  and  not  in  name,  and  has  a  tendency 
to  weaken  public  faith  and  to  confuse  the  distinct  international  relations 
of  war  and  peace,  and  thereby  to  disturb  the  mutual  obligations  of  States. 

XXXIII.  No  person  who  has  read  the  three  chapters  in  the  Second 
Book  of  Grotius's  noble  work,  can  fail  to  be  struck  with  the  piety,  the 
wisdom,  and  the  learning  of  this  truly  great  man.(tf) 

These  Chapters  are : 

1.  De  causis  injustis  (XXII.) 

2.  De  causis  dubiis  (XXIII.) 

3.  Monita  de  non  temere  etiam  ex  justis   causis  suscipiendo  bello 
(XXIV.) 

atque  in  earn  rem  maximum  nobis  usum  praebent  illustres  annalium  conditores." — 
Grot.,  1.  i.  c.  i.  xiv.  2. 

(g)  Vide  post. 

(r)  "  Repressalien  gegenseitig  fortgesetzt  gehen  in  Kreig  iiber." — Schmalz,  216. 

(s]  L.  ii.  c.  xviii.  s.  289. 

(t)  "  Juris  Gentium  Princeps  Magister  Grotius  is  magni  operis." 
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The  considerations  which  they  contain  naturally  precede  the  chapters 
on  the  principles  and  rules  of  law  which  govern  the  conduct  of  war. 

It  is  true  that  these  chapters  are  chiefly  of  an  admonitory  character, 
r  *i£i  n  an<^  ^a^  *key  contain  IGSS  °f  instituted  rule  than  other  *parts  of 
L  -I  the  work.  They  are,  to  a  certain  extent,  sermons,  written  in  the 
universal  language  of  Christendom,  for  the  guidance  of  Christian  States ; 
they  are  valuable  from  the  truth  of  the  sermon,  and  from  the  authority  of 
the  preacher.  Grotius  was  not  merely  a  profound  jurist  of  the  closet,  or  a 
learned  divine,  though  the  author  of  one  of  the  best  works  on  divinity,  but 
one  who  had  learned  in  the  hard  school  of  practical  life,  in  the  manage- 
ment of  international  affairs  of  high  import,  in  the  terrible  teaching  of 
public  and  civil  wars,  the  justice,  and  therefore  the  expediency  of  the 
doctrines,  which,  as  the  mature  fruit  of  his  well-disciplined  and  well- 
cultivated  mind,  he  in  these  chapters  promulgated  to  the  world.  It  is 
in  the  true  spirit  of  a  Christian  statesman  that  he  tells  us:  "Non  est 
inter  artificia  bellum,  imo  res  est  tarn  horrenda,  ut  earn  nisi  summa 
necessitas,  aut  vera  caritas  honestam  efficere  nequeat."(w)  But  before 
he  arrives  at  this  conclusion,  he  has  impressed  upon  us  the  following, 
among  other  reflections.  It  may  happen  in  many  controversies  that  on 
both  sides  probable  arguments  may  be  adduced,  and  in  matters  of  light 
moment  the  decision  may  be  innocently  taken  either  way.  The  same 
cannot  be  predicted  of  a  decision  in  matter  of  grave  moment,  (x)  In  the 
instance  of  inflicting  capital  punishment,  for  example.  But  war  is  of 
the  gravest  moment,  because  in  it  the  innocent  as  well  as  the  guilty 
must  suffer.  If  there  be  doubt,  therefore,  the  rule  of  reason  and  mora- 
lity enjoins  the  maintenance  of  peace, — and  here  we  are  reminded  of  the 
profound  wisdom  and  majestic  language  of  Bacon  : — 

"  As  the  cause  of  a  war  ought  to  be  just,  so  the  justice  of  that  cause 
ought  to  be  evident,  not  obscure,  not  scrupulous.  For  by  the  consent 
of  all  laws,  in  capital  cases,  the  evidence  must  be  full  and  clear ;  and  if 
so,  where  one  man's  life  is  in  question,  what  say  we  to  a  war  which  is 
ever  the  sentence  of  death  upon  many."(^) 

f  *4fi  1       *-^ry>  then,  says  Grotius,(z)  the  three  methods  of  avoiding 
L        J  war,  which  are  open  to  you. 

1.  Conference  (Colloquium.^ 

2.  Arbitration  or  compromise  ( Comjiromissum.} 

3.  Casting  lots  (Per  SortemS) 

The  two  former  methods  have  been  considered;  the  third,  though 
Solomon  said  "  The  lot  causeth  contentions  to  cease,  and  parteth  between 
the  mighty/Ya)  is  neither  feasible  nor  rational  in  the  present  state  of 
independent  societies.  The  single  combat,  which  Grotius  considers  to 
bear  a  close  affinity  to  the  lot,  is  open  to  the  same  objections.  If,  indeed, 
there  were  two  Princes  so  absolutely  despotic  as  to  make  war  without 

"i  fuyar:"  vide  Bynkershoek,  passim. 

Mr.  Whewell's  recent  edition  has  laid  all  admirers  of  Grotius — indeed  all  who 
wish  well  to  jurisprudence  and  civilization — under  great  obligations  to  him. 

!u)  Grot.,  1.  ii.  c.  xxv.-ix.  3.  (x)  Ib.,  1.  ii.  c.  xxiii.-v. 

y)  Lord  Bacon,  Of  a  Holy  War.  (zj  Grot.,  ib.,  vi. 

a)  Proverbs,  xviii.  18. 
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the  consent  of  their  subjects,  such  a  mode  of  terminating  their  differences 
might  be  far  from  undesirable  in  the  opinion  of  the  rest  of  the  world. 

Although,  in  causd  dubid,  both  parties  are  bound  to  seek  for  a  com- 
promise by  which  war  maybe  avoided,  nevertheless  melior est  possidentis 
conditio,  both  by  Natural  and  Roman  Law ;  therefore  the  State  which 
makes  the  claim  is  more  bound  to  seek  for  the  compromise  or  arbitration 
than  the  State  which  is  in  possession. (b\ 

But  when  neither  party  is  in  possession,  or  both  are  equally  so,(c)  and 
the  right  is  doubtful,  then  there  should  be  a  division  of  the  matter  in 
question,  and  the  State  which  refuses  it  is  guilty  of  much  injustice ;  for 

"  Such  peace  is  of  the  nature  of  a  conquest, 
For  then  both  parties  nobly  are  subdued, 
And  neither  party  loser."  (d) 

Grotius(e)  further  reminds  us  that  it  is  the  doctrine  and  duty  r ^.^ -, 
*of  a  Christian  to  give  up  rights  rather  than  cause  the  shedding  L 
of  blood;  at  all  events  it  is  a  reason  for  not  prosecuting  them  by  a  means 
so  necessarily  injurious  to  others  as  war. 

But  here  it  must  be  remembered  that,  as  a  matter  of  fact,  States,^) 
though  justly  considered  as  moral  persons,  are  not  Individuals,  and  that 
a  Christian  individual  may  be  bound  to  give  up  a  right,  which  a  Chris- 
tian State,  acting  for  the  collective  good,  may  be  bound  to  maintain. 
And  Grotius(^)  himself  points  out,  in  the  very  next  chapter,  that  it  may 
be  the  duty  of  a  State  to  make  war  not  only  on  behalf  of  subjects,  but 
also  on  behalf  of  allies,  and  on  behalf  of  friends,  to  whom  we  have  not 
promised  assistance,  nay,  on  behalf  of  all  who  are  injured  (imo  et  pro 
Jiominibus  quibusvis,\  on  account  of  the  bond  of  our  common  human- 
ity.^") Yet  what  a  wide  door  for  the  oppression  of  national  liberties 
might  be  opened  under  this  last  plea. 

XXXIY.  A  careful  examination  of  the  whole  subject  will  lead  us  to 
the  following  affirmative  and  negative  conclusions. 

XXXV.  Affirmatively  we  may  conclude  that  war  maybe  justly  waged 
upon  two  grounds  : — 

1.  For  ahe  prevention  of  wrongs. 

2.  For  the  redress  of  wrongs. 

These  wrongs  may  arise  from  the  breach,  or  non-fulfilment  of  a  Treaty, 
which  founds  a  clear  obligation  arising  from  positive  contract  (pbligatio 
ex  contractu;}  or  they  may  arise(&)  from  an  infringement  of  a  custom, 
or  disregard  of  a  legal  presumption,  *that  a  certain  usage,  well  r  ^ 8  -, 
established  by  International  Practice,  would  be  followed  upon  L 

(b)  Grot,  ib.,  xi.  (c)  Ib.,  xii. 

(d)  Shakespere,  Hen.  IV.,  pt  ii.  act  iv.  sec.  2.  (e)  Grot.,  c.  xxiv. 

(/)  Vide  ante,  vol.  i.  pp.  1,  5,  6.  (g)  Grot.,  c.  xxx. 

(h)  Vide  ante,  vol.  i.  pp.  441-2. 

(i)  "The  blood  of  man  should  never  be  shed  but  to  redeem  the  blood  of  man. 
It  is  well  shed  for  our  family,  for  our  friends,  for  our  God,  for  our  country,  for  our 
kind.  The  rest  is  vanity,  the  rest  is  crime." — Letters  on  a  Regicide  Peace,  Burke, 
v.  viii.  165. 

It  is,  perhaps,  still  better  stated  by  Livy  :  "  Justum  bellum,  quibus  necessarium ; 
et  pia  arma,  quibus,  nulla,  nisi  in  armis,  relinquitur  spes." — L.  ix.  c.  i. 

(k]  Heffters,  ss.  100-1. 
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certain  occasions,  such  conduct  founds  an  obligation  upon  an  implied  or 
quasi  contract  (obligatio  ex  quasi  con  tracing 

For  instance,  it  has  been  shown  that  the  reception  of  foreigners(A 
generally,  and  of  Ambassadors  and  Consuls,  (m)  as  foreigners  clothed  with 
particular  privileges,  is  a  matter  which  it  is  within  the  abstract  compe- 
tence of  each  State  to  accord  or  refuse,  or  accord  under  certain  previ- 
ously specified  conditions.  But  that  by  the  admission  of  foreigners, 
without  any  such  prohibition  or  limitation,  the  State  contracts  a  tacit 
obligation  to  treat  them  according  to  general  international  custom  and 
usage ;  and  a  contrary  conduct  is  an  injury  which  gives  the  Government 
of  the  foreigners  a  claim  for  redress. 

XXXVI.  The  Roman  Law  classed  among  obligations  the  consequences 
of  the  commission  of  an  offence  (obligationes  ex  delicto  ;\  it  thereby  re- 
cognised the  important  truth  that  crimes  might  subject  the  criminal  to 
the  double  obligation  of  undergoing  punishment  at  the  hands  of  the 
State,(n)  and  of  making  reparation  to  the  individual. 

It  enumerated  four  offences  (delicta}  from  which  these  obligations  (o5- 
ligationes)  flowed : — 

1.  Robbery  (furtum.) 

2.  Robbery  with  violence  (rapina.) 

3.  Damage  accompanied  by  injury  (damnum  injurid  datum.} 

4.  Injury  to  character  (injuria  sen  contumelia.\ 

XXXVII.  The  members  of  the  society  of  States  cannot  indeed  be 
guilty  of  crime  in  the  sense  in  which  that  term  is  used  in  Municipal  or 
r  *1Q  T  Private  Law,  nor  can  they  be  subjected  *to  punisJiment(o\  in- 

J  flicted  by  other  States.  But  one  State  may  suffer  from  another, 
either  in  its  corporate  capacity  or  in  the  person  of  its  individual  subjects, 
injuries  and  wrongs  arising  from  the  delicta  which  have  been  mentioned. 
For  a  State  has,  as  we  have  seen,  both  Moral  and  Physical  Rights  of 
INDEPENDENCE  and  EQUALITY,  which  may  be  so  injured  by  these  delicta, 
as  to  entitle,  perhaps  as  to  oblige  it  to  seek,  through  war,  the  "  highest 
tribunal  of  right :" — 

1.  A  Security  against  injury  threatened ; 

2.  A  Reparation  for  injury  done; 

3.  A  Reinstatement  of  its  character  within  the  bounds  of  that  social 
and  moral  estimation,  which  it  had  previously  enjoyed  within  the  society 
of  States,  and  of  which  the  contumely  of  the  aggressor  had  deprived  it. 

In  other  words,  one  State  may  lawfully  make  war  upon  another  which 
has  menaced  or  violated  those  General  Rights  which  have  been  discussed 
in  the  former  volumes  of  this  work. 

It  may  also  lawfully  make  war  to  protect  and  assist  an  ally  which  has 
suffered  the  like  injuries,  or,  indeed,  a  Third  State,  which  is  not  formally 
an  ally,  in  the  strict  sense  of  the  word,  but  on  terms  of  amity  with  it, 
and  a  member  of  the  great  community  of  States.(^) 

(1)  Vol.  i.  s.  209;  vol.  ii.  pp.  151-156.  (m)  Ib.,  vol.  ii.  p.  235. 

(n)  Crimen:  or  indeed,  at  the  hands  of  the  individual,  privatum  delictum. 

(o)  Vol.  i.  c.  i.  s.  11. 

(p)  "  Imo  tanto  honestius  est  alienas  injurias  quam  suas  vindicare,  quanto  in 
suis  magis  metuendum  est  ne  quis  doloris  sui  sensu  aut  modum  excedat,  aut  certfe 
animum  inficiat." — Grot.,  I.  ii.  c.  xx.  ss.  40-1. 
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XXXVIII.  The  Roman  Law  classed  under  the  head  of  quasi-delicta 
those  injuries  which  arose  not  from  malicious  intention,  like  the  afore- 
said delicta,  but  from  culpable  imprudence.  And  the  conduct  of  a  State 
which  allowed,  through  indifference  or  gross  remissness,  its  subjects  to 
invade  the  rights  of  another  State,  would  fall  under  the  principle  of  this 
law.  If,  indeed,  the  State  permitted,  or  connived  at  the  offence,  and 
sheltered  the  offender,  it  would  be  just  as  much  an  aggressor  as  if  the 
^invasion  had  been  made  by  the  regular  military  forces  of  the  r  ^ ~  -, 
kingdom. (2) 

Blackstone  observes,(r)  that  "  offences  against  this  law  are  principally 
incident  to  whole  States  or  nations ;  in  which  case  recourse  can  only  be 
had  to  war,  which  is  an  appeal  to  the  God  of  Hosts,  to  punish  such  in- 
fractions of  public  faith  as  are  committed  by  one  independent  people 
against  another ;  neither  State  having  any  superior  jurisdiction  to  resort 
to  upon  earth  for  justice.  But,  where  the  individuals  of  any  State 
violate  this  general  law,  it  is  then  the  interest,  as  well  as  the  duty  of  the 
Government,  under  which  they  live,  to  animadvert  upon  them  with  a 
becoming  severity,  that  the  peace  of  the  world  may  be  maintained.  For, 
in  vain  would  nations,  in  their  collective  capacity,  observe  these  universal 
rules  if  private  subjects  were  at  liberty  to  break  them  at  their  own  dis- 
cretion, and  involve  the  two  States  in  a  war.  It  is,  therefore,  incumbent 
upon  the  nation  injured,  first,  to  demand  satisfaction  and  justice  to  be 
done  on  the  offender  by  the  State  to  which  he  belongs ;  and,  if  that  is 
refused  or  neglected,  the  Sovereign  then  avows  himself  an  accomplice  or 
abettor  of  his  subjects'  crime,  and  draws  upon  his  community  the  ca- 
lamities of  foreign  wars." 

The  case  of  Mr.  M'Leod  fell  exactly  under  the  principle  of  Interna- 
tional and  Public  Law,  which  is  here  most  correctly  laid  down.  It  grew 
out  of  the  case  of  the  Caroline,  which  has  been  already  adverted  to  in 
a  former  part  of  this  work  ;(s)  but  it  is  necessary  to  notice  it  again  in 
this  place. 

During  the  disturbances  in  Upper  Canada,  in  the  winter  of  1837,  a 
steamboat  called  the  Caroline,  belonging  to  an  American  owner,  had 
been  actively  engaged  in  conveying  arms  and  stores  from  the  American 
side  of  the  river  to  the  Canadian  rebels,  who  were  in  possession  of  Navy 
Island,  and  had  been  boarded  in  the  night  time  by  a  party  of  Canadian 
loyalists,  while  she  was  lying  within  the  jurisdiction  of  the  territory  of 
*New  York,  set  on  fire,  sent  down  the  stream,  precipitated  over  r  #ci  -i 
the  Falls  of  Niagara,  and  dashed  to  pieces.  An  American  citi-  »- 
zen,  named  Durfee,  was  killed  in  the  affray,  and  several  others  were 
wounded.  In  the  month  of  January,  1841,  a  British  subject,  domiciled 
in  Canada,  named  Alexander  M'Leod,  was  suddenly  arrested  while  en- 
gaged on  some  business  within  the  territory  of  the  State  of  New  York, 
and  thrown  into  prison  by  the  authorities,  on  the  charge  of  having  been 
concerned  in  the  destruction  of  the  Caroline,  and  the  alleged  murder  of 
Durfee.  A  correspondence  immediately  ensued  between  the  British 

(j)  Vide  ante,  vol.  i.  pp.  227-232.  (r)  Comm.,  vol.  iv.  c,  v.  p.  67. 

(»}  Vol.  i.  p.  228. 
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ambassador,  Mr.  Fox,  and  Mr.  Forsyth,  the  American  Minister  of  For- 
eign Affairs.  Mr.  Fox  called  upon  the  Government  of  the  United  States 
to  take  prompt  and  effectual  steps  for  the  liberation  of  Mr.  M'Leod. 

"It  is  well  known/'  said  Mr.  Fox,  "  that  the  destruction  of  the  steam- 
boat Caroline  was  a  public  act  of  persons  in  her  majesty's  service,  obey- 
ing the  orders  of  their  superior  authorities.  The  act,  therefore,  accord- 
ing to  the  usages  of  nations,  can  only  be  the  subject  of  discussion 
between  the  two  National  Governments.  It  cannot  justly  be  made  the 
ground  of  legal  proceedings  in  the  United  States  against  the  individuals 
concerned,  who  were  bound  to  obey  the  authorities  appointed  by  their 
own  Government."  Mr.  Forsyth,  in  his  reply,  after  stating  the  anxious 
desire  of  his  Government  to  maintain  amicable  relations  between  the 
United  States  and  England,  said  : — 

"  It  is  then  with  unfeigned  regret,  that  the  President  finds  himself 
unable  to  recognize  the  validity  of  a  demand,  a  compliance  with  which 
you  deem  so  material  to  the  preservation  of  the  good  understanding 
which  has  been  hitherto  manifested  between  the  two  countries. 

"  The  jurisdiction  of  the  several  estates  which  constitute  the  Union  is, 
within  its  appropriate  sphere,  perfectly  independent  of  the  Federal 
Government.  The  offence  with  which  M'Leod  is  charged  was  committed 
within  the  territory,  and  against  the  laws  and  citizens,  of  the  State  of 
T  *Fi2  "I  "^ow  ^or^'  an^  *s  one  *hat  comes  clearly  within  the  competency 
L  ^  J  *0f  her  tribunals.  It  does  not,  therefore,  present  an  occasion 
where,  under  the  constitution  and  laws  ef  the  Union,  the  interposition 
called  for  would  be  proper,  for  which  a  warrant  can  be  found  in  the 
powers  with  which  the  Federal  Executive  is  invested.  Nor  would  the 
circumstances  to  which  you  have  referred,  or  the  reasons  you  have 
urged,  justify  the  exertion  of  such  a  power,  if  it  existed." 

"  Mr.  Fox,  in  reply  to  the  Note  of  Mr.  Forsyth,  dated  December  26th, 
in  which  the  application  for  the  relief  of  M'Leod  is  refused,  regrets  this 
refusal,  and  intimates  that  it,  and  the  ill-treatment  of  M'Leod,  will  lead 
to  the  most  grave  and  serious  consequences.  He  states  again,  that  the 
attack  on  the  Caroline  was  made  in  pursuance  of  orders  from  the  colonial 
authorities,  and  he  says  that  the  Caroline  was  a  piratical  vessel,^)  and 
was  but  nominally  within  the  jurisdiction  of  the  United  States.  The 
authorities  of  New  York  had  been  unable  to  maintain  their  jurisdiction 
at  the  place  where  the  Caroline  was  attacked,  or  even  to  prevent  the 
pirates  from  carrying  off  from  that  place  the  cannon  belonging  to  the 
State.  He  was  not  authorized  to  state  what  were  the  views  of  Her 
Majesty's  Government  on  this  subject,  but  he  took  this  occasion  to  place 
his  own  opinion  on  record. 

"  Mr.  Forsyth  expresses  his  belief  that  Mr.  Fox  would  not  entertain 
this  opinion  if  he  had  seen  the  whole  evidence  on  the  subject,  which 
was  carefully  collected  by  the  United  States,  and  communicated  to  the 
British  Government.  He  has  no  more  to  say  to  Mr.  Fox  on  the  matter, 
and  awaits  the  result  of  the  demand  upon  Great  Britain  for  reparation. "(?«) 

(t)  Vide  ante,  vol.  i.  c.  xx. 

(u)  This  account  is  taken  from  the  Annual  Register  (1841),  vol.  Ixxxiii.  p.  310. 
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M'Leod  was,  in  the  month  of  May,  removed  by  habeas  corpus  from 
Lockport  to  New  York,  in  the  custody  of  the  Sheriff  of  Niagara  County. 
Previously  to  this,  the  following  Note  dated  the  12th  of  March,  1841, 
was  sent  by  Mr.  Fox  to  Mr.  Webster,  the  new  American  Foreign 
Secretary : — 

*"  Her  Majesty's  Government  have  had  under  consideration  r  ^q  -• 
the  subject  of  the  arrest  and  imprisonment  of  Alexander  M'Leod,  L 
on  a  pretended  charge  of  arson  and  murder;  and  I  am  directed  to  make 
known  to  the  Government  of  the  United  States,  that  the  British  Govern- 
ment entirely  approved  of  the  course  pursued  by  him.  I  am  instructed  to 
demand  formally,  and  in  the  name  of  the  British  Government,  the  imme- 
diate release  of  Alexander  M'Leod,  for  the  reason  that  the  transaction 
was  of  a  public  character,  planned  and  executed  by  persons  duly  autho- 
rized by  the  Colonial  Government  to  take  such  measures  as  might  be 
necessary  for  protecting  the  property  and  lives  of  her  majesty's  subjects ; 
and  being  therefore  an  act  of  public  duty,  they  cannot  be  held  responsi- 
ble to  the  laws  and  tribunals  of  any  foreign  country/Vx) 

The  British  Government  having  thus  formally  adopted  the  act  of  their 
public  officer,  it  is  clear  that,  according  to  International  Law,  the  indi- 
vidual ought  to  have  been  instantly  set  free,  and  redress  sought  against 
his  Government;  such  Mr.  Webster,  himself  no  mean  jurist,  well  knew 
to  be  the  law,  and  accordingly  he  answered, 

"The  Government  of  the  United  States  entertains  no  doubt  that, 
after  this  avowal  of  the  transaction  as  a  public  transaction,  authorized 
and  undertaken  by  the  British  authorities,  individuals  concerned  in  it 
ought  not,  by  the  principles  of  public  law  and  the  general  usage  of 
civilized  States,  to  be  holden  personally  responsible  in  the  ordinary 
tribunals  of  law  for  their  participation  in  it;  and  the  President  presumes 
that  it  can  hardly  be  necessary  to  say  that  the  American  people,  not 
distrustful  of  their  ability  to  redress  public  wrongs  by  public  means, 
cannot  desire  the  punishment  of  individuals  when  the  act  complained  of 
is  declared  to  have  been  an  act  of  the  Government  itself."(y) 

Nevertheless,  the  complicated  nature  of  the  Federal  System  ..  „,,..  -. 
*of  the  North  American  United  States  presented  in  this  instance  L 
a  great  obstacle  to  the  due  discharge  of  their  international  obligations  ; 
for  the  State  of  New  York  claimed  a  distinct  jurisdiction,  on  account  of 
the  violation  of  its  territory  and  the  alleged  murder  of  one  of  its  citizens 
when  the  Caroline  was  destroyed;  and  in  defiance  of  the  clear  and  sound 
principle  of  International  Law,  which  has  been  mentioned,  the  Supreme 
Court  of  New  York  delivered  its  judgment,  overruling  the  plea  that 
M'Leod  acted  under  the  orders  of  the  British  Government  and  was 
therefore  irresponsible. 

The  consequence  of  the  decision  was,  that  M'Leod  was  left  in  the 
custody  of  the  Sheriff,  to  take  his  trial  for  murder  and  arson  at  Utica  at 
the  next  Assizes. 

It  is  clear,  however,  that  Mr.  Webster's  correct  opinion  upon  the  law 
remained  unshaken,  for  he  informed  the  Attorney-General  of  the  Union, 

(x)  Annual  Register  (1841),  vol.  Ixxxiii.  p.  316.  (y)  Ibid. 
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that  the  case,  if  brought  ultimately  before  the  last  Court  of  Appeal, 
would  there  be  dealt  with  as  a  question  of  International  Law. 

The  trial  took  place  at  Utica,  in  the  State  of  New  York,  on  the  4th 
of  October,  and  the  jury  returned  a  verdict  of  Not  Guilty  upon  the  facts, 
and  so  this  affair  terminated ;  but  the  consequences  of  any  other  decision 
might  have  involved  the  two  countries  in  war.  And  the  whole  proceed- 
ing demonstrates  the  truth  of  the  opinion  given  by  the  American  Attor- 
ney-General, that  the  Federal  System,  with  respect  to  the  discharge  of 
international  obligations,  is  "crippled"  and  " imperfect.'Vz) 

XXXIX.  A  State,  like  an  individual,  accused  of  having  inflicted 
wrong  upon  another,  may  shape  its  defence  against  the  charge  with  refe- 
rence to  the  facts  or  to  the  law. 

XL.  It  may  deny,  or  it  may  plead  ignorance  of  the  fact.  With 
respect  to  the  denial,  it  must  always  be  a  question  of  evidence,  both  as 
to  the  wrong  itself,  and  as  to  the  wrong-doer. (a) 

r*^l  *With  respect  to  ignorance  of  fact,  a  State  may  certainly  al- 
"-  -I  lege  that  it  was  not  aware  of  the  act  of  its  subjects;  but  then 
it  must  allege  this  fact  credibly,  as  an  individual  must  not  only  swear, 
but  swear  credibly,  in  order  to  exculpate  himself.  For  instance,  a  State 
would  plead  idly  that  it  was  ignorant  of  the  act  of  its  naval  or  military 
forces,  or  of  its  accredited  public  servant. 

"  It  is  a  wild  conceit,"  said  Lord  Stowell,  sitting  in  the  tribunal  of 
International  Law,  "  that  any  Court  of  Justice  is  bound  by  mere  swear- 
ing; it  is  swearing  credibly  that  is  to  conclude  its  judgment.  If  the 
papers,  though  formal  and  regularly  attested  by  a  foreign  Government  on 
board  a  ship,  say  one  thing,  and  the  facts  another,  the  court  must  deter- 
mine according  to  the  common  rules  of  evidence  to  which  preponderance 
is  due.(i)  The  circumstances  of  a  case  may  be  such  as  to  make  it  utterly 
incredible,  although  there  are  confident  attestations  in  support  of  it ;  and 
when  judgment  is  to  be  passed  upon  the  act  of  a  State,  it  must  proceed, 
as  in  the  case  of  an  individual,  upon  the  ordinary  principles  on  which 
the  probity  and  fairness  of  transaction  is  examined  in  the  general  prac- 
tice of  mankind. "(c) 

Moreover,  when  a  State  can  and  does  plead  this  credible  ignorance,  it 
is  bound  to  repair  the  injury  or  punish  the  individual  offender,  as  the 
case  may  require;  unless,  indeed,  the  injured  State,  as  in  the  case  of  a 
private  offender  it  may  sometimes  lawfully  do,  has  executed  justice  for 
himself. 

XLI.  With  respect  to  the  plea  of  ignorance  of  the  law,  we  are  fur- 

(z)  Vide  ante,  vol.  i.  p.  143,  note  q. 

(a)  The  passage  usually  cited,  "Juris  ignorantia  non  prodest  adquirere  volen- 
tibus,  suum  vero  petentibus  non  nocet,"  Dig.  xxii.  t.  vi.  7,  cannot  be  properly  un- 
derstood without  applying  to  it  those  limitations  which  other  parts  of  the  law  on 
the  same  subject  furnish.  It  probably  means  no  more  than  to  assert  the  distinction 
between  error  of  fact  and  error  of  law. 

See  Savigny,  R.  R.,  iii.  348,  who  has  thrown  a  flood  of  light  upon  the  difficulties 
arising  from  apparently  contradictory  passages  in  the  Roman  Law  upon  this 
subject.  (6)  The  Odin,  1  Rob.  Adm.  Rep.  252. 

(c)  The  Argo,  ib.  159.  The  Juno,  2  Rob.  Adm.  Rep.  118.  The  Neptunus,  ib. 
111-112. 
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nished  with  some  valuable  maxims  of  written  reason  *from  the  .-  ^.^  -. 
Roman  Law(c?)  upon  this  important  thesis  of  jurisprudence,  llde  •- 
jurist  etfacti  ignorantid."  The  ignorance  may  relate  to  a  (1)  civil  or  (2) 
a  criminal  subject;  but  a  cardinal  maxim  with  respect  to  both,  and  one 
as  applicable  to  States  as  individuals,  is,  that  the  excuse  of  ignorance 
of  the  laic,  whether  it  relate  to  a  civil  or  a  criminal  act,  can  under  no 
circumstances  be  understood  of  other  than  positive  instituted  law,  and 
never  of  the  law  of  nature, (e)  of  which  nobody  can  be  ignorant. 

XLII.  With  respect  to  civil  subjects,  the  general  rule  of  jurispru- 
dence, founded  upon  the  Roman  Law,  is  that  ignorance  of  an  error  in 
law  may  not,  but  an  error  of  fact  may  avail  to  annul  a  covenant.  A 
person  of  the  best  ability  may  be  ignorant  of  facts,  but  nobody  is  ex- 
cused from  knowing  the  law,  and  therefore  persons,  although  ignorant, 
are  subject  to  it.  Some  jurists  have  indeed  thought,  that  in  certain 
matters  of  covenant,  the  plea  of  ignorance  of  the  law  might  be  of  avail. 
For  instance,  when  the  ignorance  was  such,  that  it  was  the  only  cause 
of  a  covenant,  whereby  a  person  bound  himself  under  an  obligation,  to 
which  he  would  not  otherwise  have  been  liable.  But  even  this  excep- 
tion would  not,  in  their  opinion,  avail  to  preserve  the  erring  or  ignorant 
person  from  suffering  loss,  though  it  might  avail  to  preserve  him  from 
being  deprived  of  a  right  which  he  did  not  know  belonged  to  him;  and 
if  the  ignorance  or  error  was  not  the  sole  cause  of  the  covenant,  it  could 
not  be  annulled.  And  again,  they  say,  the  rights  of  third  parties  must 
be  considered ;  for  *if,  by  ignorance  or  error  of  law,  a  person  r  „,- ,_ .. 
has  injured  himself  but  the  injury  can  not  be  repaired  without  L 
hurting  the  right  of  a  third  person,  the  injury  can  not  be  repaired. 

XLIII.  With  respect  to  the  plea  of  ignorance  or  error  of  law  alleged 
to  cover  the  commission  of  a  crime  (delictum,}  the  general  rule  is  clear, 
that  such  a  plea  is  inadmissible.  The  rule  is,  indeed,  subject  to  certain 
exceptions;  for  it  must  be  remembered,  that  there  are  two  classes  of 
delicta. 

1.  Those,  of  which  the  overt  act  carries  with  it  evidence  of  the  evil 
intent  of  the  wrong-doer, — acts  of  fraud  and  violence  (dolus,  culpa.} 

2.  Those,  of  which  the  overt  act  is  compatible  with  a  good  intent,  or 
the  absence  of  any  bad  intent,  and  with  ignorance  that  the  act  is  crimi- 
nal ;  so  that  the  essence  of  a  delictum  is  wanting.     Here,  however,  a 
distinction  must  be  carefully  observed.     Ignorance  of  the  nature  of  the 
punishment,  or  of  the  particular  law  which  inflicts  the  punishment,  does 
not  bring  the  delictum  within  the  shelter  of  a  legal  excuse.     It  must  be 
ignorance  that  the  act  is  a  delictum,  and  a  delictum  jure  civili.    But,  as 

(d)  The  reader  is  referred  to  the  following  among  other  authorities : — 

Dig.,  xxii.  t.  vi.  c.  i.  t.  xviii.  Domat,  Tr.  des  Lois,  Prel.  ix.,  P.  I.  1.  i.  t.  xviii. 
s.  1.  Savigny,  R.  R.,  iii.,  Ab.  115,  Bey.  viii.,  "  Irrthum  und  Unwissenheit."  Story's 
Commentaries  on  Equity  Jurisprudence,  vol.  i.  c.  v.,  "  Mistake."  D'Aguesseau, 
Dissertation  sur  1'Erreur  de  Droit,  t.  v.  p.  468. 

(e)  "Veniu  Edicti  non  petita,  Patronum,  seu  Patronam,  eorumque  parentes  et 
liberos,  hseredes  insuper  etsi  extranei  sint  a  libertis  seu  liberis  eorum  non  debere 
in  jus  vocari  jus  certissimum  est:  nee  in  e£  re  rusticitatis  venia  prebeatur,  cum 
naturali  ratione  honor  hujusmodi  personis  debeatur." — C.,  1.  ii.  t.  ii.   Rwticitas  here 
means  rude,  unletterred,  ignorance  of  law,     Domat,  ubi  supr. 
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has  been  said,  ignorance  that  the  act  is  a  delictum  jure  gentium  is  an 
inadmissible  plea.  It  was  upon  this  principle  that  the  Danish  ship,  the 
Neutralitat,  was  condemned  (in  spite  of  its  name)  in  the  last  war.  It 
was  carrying  the  contraband  article  of  tar  from  a  foreign  port,  knowing 
it  to  be  contraband.  "  This  ship,"  Lord  Stowell  said,  "  goes  to  a  foreign 
port,  to  effect  that  which  she  is  prohibited  from  doing,  even  for  the  pro- 
duce of  her  own  country :  in  this  respect,  throwing  off  the  character  of 
a  Danish  ship,  by  violating  the  Treaties  of  her  country ;  and  all  this  is 
done  with  the  full  privity  of  the  asserted  owner,  who  is  the  person  enter- 
ing into  the  charter-party.  In  such  a  case  as  the  present,  the  known 
ground  on  which  the  relaxation  was  introduced,  the  supposition  that 
freights  of  noxious  or  doubtful  articles  might  be  taken  without  the  per- 
sonal knowledge  of  the  owner,  entirely  fails ;  and  the  active  guilt  of  the 
parties  is  aggravated  by  the  circumstances  of  its  being  a  criminal  traffic 
r  *^8  T  *n  f°reign  *commodities,  and  in  breach  of  explicit  and  special 
L  -I  obligations.  The  confiscation  of  a  ship  so  engaged  will  leave 
the  general  rule  still  untouched,  that  th'e  carriage  of  contraband  works 
a  forfeiture  of  freight  and  expenses,  but  not  of  the  ship."^) 

XLIV.  Ignorance  that  an  act  is  a  delictum  Jure  Civili,  is  illustrated 
by  the  instance  of  a  person  who  ignorantly  appropriates  a  thing,  the 
property  of  another,  but  which  he  believes  to  be  his  own.  Such  a  person 
is  not  guilty  of  robbery,  and  the  thing  is  not  resfurtiva,  nor  is  he  liable 
for  casualties,  or,  according  to  the  Roman  Law,  for  intermediate  profits. 

But  a  person  who  takes  from  another  by  force  that  which  is  his  own, 
cannot  be  heard  to  plead  ignorance  of  the  law,  which  forbids  an  indivi- 
dual to  redress  himself  by  violence,  and  commands  him  to  have  recourse 
to  the  established  tribunals  of  the  country;  and  although  such  an  offender 
could  not  be  punished  as  a  robber,  the  Roman  Emperors  decreed  that 
he  should  forfeit  the  possession  of  the  property  which  he  had  so  re- 
gained.^) 

XLV.  We  have  already  seen  how  important  this  doctrine  is  in  its 
application  to  questions  of  an  international  character,  and  that  it  is  as 
unlawful  for  the  public  representative  of  a  State  to  resist  by  force  the 
lawful  authority  of  another  State,  with  which  his  country  is  at  peace,  as 
for  a  citizen  to  take  by  violence  the  property  that  is  his  own  without 
having  recourse  to  the  aid  of  municipal  law.(^) 

Another  striking  illustration  is  afforded  by  the  Roman  Law,  in  the 
case  of  a  lawsuit  to  recover  an  inheritance  (liereditatis  petitio,}  or  a  par- 
r  *^Q  H  *icu^ar  thing  (rei  vindicatio.\  In  *this  case  the  actual  possessor 
L  J  was  in  a  very  different  condition,  accordingly  as  his  possession 
had  been  originally  bonce  or  malce  fidei.  To  the  former,  the  ignorantia 
juris  was  an  available  plea ;  to  the  latter,  it  was  wholly  unavailable.  No 
one  can  be  holden  to  be  ignorant  of  the  law  applicable  to  a  dishonest 

(/)  The  Neutralitat,  3  Rob.  Adm.  Rep.  296. 

(g)  "  Sed  ne,  dum  talia  excogitantur,  inveniatur  via,  per  quam  raptores  impune 
suam  exerceant  avaritiam:  melius  Divalibus  Constitutionibus  pro  hac  parte  pros- 
pectum  est,  ut  nemini  liceat  vi  rapere  vel  rem,  mobilem  vel  se  moventem,  licet  suam 
eandem  rem  existimet  sed  si  quis  contra  statuta  Principium  fecerit,  rei  quidem  suce 
dominio  cadere"  &c. — last.,  1.  iv.  t.  ii.  1.  The  rule  was  also  applied  to  immovables. 

(A)  Vide  ante,  p.  11.     The  Maria,  1  Rob.  Adm.  Rep.  360-1. 
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possession,  or  to  the  consequences  of  it, — his  possession  is  undistinguish- 
able  from  that  of  a  robber  (prcedo.}  But  of  the  former,  the  law  said 
justly,  "non  puto  hunc  esse prcedonem,  gui  dolo  caret ,  quamvis  in  jure 
erret."(i) 

So,  in  the  case  of  the  Betsy,(&)  Lord  Stowell  said,  "  The  principal 
points  for  our  consideration  are,  whether  the  possession  of  the  original 
captors  was,  in  its  commencement,  a  legal,  bonce  fidei  possession  ?  and, 
secondly,  whether  such  a  possession,  being  just  in  its  commencement, 
became  afterwards,  by  any  subsequent  conduct  of  the  captors,  tortious 
and  illegal  ?  For  on  both  these  points  the  law  is  clear,  '  that  a  bonce 
fidei  possessor  is  not  responsible  for  casualties;  but  that  he  may,  by  sub- 
sequent misconduct,  forfeit  the  protection  of  his  fair  title,  and  render 
himself  liable  to  be  considered  as  a  trespasser  from  the  beginning.' 
This  is  the  law,  not  of  this  court  only,  but  of  all  courts,  and  one  of  the 
first  principles  of  universal  jurisprudence. " 

XLVI.  But,  besides  these  particular  instances  which  have  been  cited, 
frequent  and  important  applications  of  these  rules  of  general  jurispru- 
dence respecting  ignorance  of  fact  and  law,  have,  it  will  be  seen,  taken 
place  in  international  questions  respecting  Capture,(T)  Contraband,  and 
Blockade,  in  time  of  war.(ra)  The  whole  doctrine  of  the  Law  of  Block- 
ade, with  respect  to  the  guilty  knowledge  or  innocent  ignorance  of  those 
who  have,  howsoever,  violated  it,  will  be  found  to  be  built  upon  the 
general  principles  of  law  which  we  have  been  considering. 

*The  case  of  the  Adams,(n)  an  American  ship  condemned  for  r  ^.^  -. 
breach  of  the  Revenue  Laws,  was  decided,  though  in  fact  an  in-  L 
ternational  question,  by  the  Instance,  that  is,  the  municipal  side,  so  to 
speak,  of  the  High  Court  of  Admiralty ;  but  it  furnishes  an  application 
of  the  general  principles  of  law  which  have  been  discussed.  In  that 
case  Lord  Stowell  observed,  that  the  misericordia  of  the  court  had  been 
appealed  to  on  account  of  the  probable  ignorance  of  a  foreign  captain, 
coming  in  not  acquainted  with  the  law,  and  misled  by  the  governor,  the 
extent  of  whose  authority  he  could  not  accurately  define.  But  the  learned 
judge  considered  it  to  be  an  obvious  answer  to  this  plea,  that  whoever 
trades  with  a  country,  be  he  a  foreigner  or  not,  is  bound  to  know  the 
laws  of  the  country  with  which  he  trades,  as  far  as  they  concerned  his 
own  acts,  be  the  nature  and  extent  of  those  laws  what  they  may :  and  so 
indispensable  is  the  principle  of  law,  that  even  if  he  trades  under  the 
advice  of  a  skilful  practitioner  of  the  law,  and  that  advice  should  prove 
erroneous,  it  would  not  protect  him  from  forfeiture ;  and  so  if  he  trade 
under  an  authority  which  is  insufficient,  it  will  not  protect  him,  because 
he  is  as  much  bound  to  know  the  extent  of  that  authority,  relatively  to 
himself  in  that  act  of  trading,  as  he  is  to  know  any  other  circumstance 
that  is  required  to  constitute  the  legality  of  the  act. 
1  The  law,  it  must  be  confessed,  is  here  laid  down  with  some  severity, 
though  it  would  be  difficult  to  impugn  its  accuracy.  But,  in  the  same 
case,  Lord  Stowell  exempted  from  confiscation  a  certain  article,  the  pro- 

(»)  Dig.,  v.  t.  iii.  25-6  (k)  1  Rob.  Adm.  Rep.  96. 

(I)  The  Mentor,  Ib.  183  ;  The  John,  2  Dodson's  Adm.  Rep.  339-40. 

(m)  Vide  post.  (ri)  Edwards's  Adm.  Rep.,  vii.  pp.  309-10-11. 
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hibition  of  which  could  not  have  been  known  to  the  American,  upon  the 
ground  that,  with  respect  to  that  article,  there  was  an  invincibe  igno- 
rance, which  must  excuse  the  importer  of  it.  Nor  has  any  judge  been 
r  5|cfi1  ..  more  indulgent,  in  applying  the  doctrine  of  necessity,^  as  *an 
L  J  excuse  for  an  international  offence.  The  Law  of  Cases  of  Ne- 
cessity, he  observes,  is  not  likely  to  be  furnished  with  precise  rules 
Necessity  creates  the  law,  —  it  supersedes  rules  ;  and  whatever  is  reason- 
able and  just  in  such  cases  is  likewise  legal.  It  is  not  to  be  considered 
as  a  matter  of  surprise,  therefore,  if  much  instituted  rule  is  not  to  be 
found  on  the  subject.(p)  A  clear  necessity  is  a  sufficient  justification 
for  every  thing  that  is  done  fairly  and  with  good  faith  under  it.(j)  It 
has  been  well  remarked,  that  it  is  not  the  private  opinion  of  the  judge 
upon  the  policy  of  the  law,  national  or  international,  which  ought  to 
guide  his  judgment.  He  must  follow  where  the  law  leads,  in  a  general, 
unbending  course.  But  the  law  itself,  and  the  administration  of  it,  must 
yield  to  that  to  which  every  thing  else  must  bend  —  necessity.  The  law, 
in  its  most  positive  and  peremptory  injunctions,  is  understood  to  disclaim, 
as  it  does  in  its  general  aphorisms,  all  intention  of  compelling  men  to 
perform  impossibilities  ;  and  the  administration  of  the  law  must  adopt 
that  general  exception  in  the  consideration  of  all  particular  cases.  In 
the  performance  of  that  duty,  it  has  three  points  to  which  its  attention 
must  be  directed.  In  the  first  place,  it  must  see  that  the  nature  of  the 
necessity  pleaded  be  such  as  the  law  itself  would  respect  ;  for  there  may 
be  a  necessity  which  it  would  not.  A  necessity  created  by  a  man's  own 
act,  with  a  fair  previous  knowledge  of  the  consequences  that  would  fol- 
low, and  under  circumstances  which  he  had  then  a  power  of  controlling, 
is  of  that  nature.  Secondly,  that  the  party  so  placed  used  all  practica- 
ble endeavours  to  surmount  the  difficulties  which  had  already  formed 
that  necessity,  and  which,  on  a  fair  trial,  he  had  found  insurmountable  ; 
not,  indeed,  the  endeavours  which  a  man  of  the  acutest  understanding 
might  use,  but  such  as  might  reasonably  be  expected  from  a  fair  degree 
of  discretion  and  an  ordinary  knowledge  of  business.  Thirdly,  that  all 


r  *fi9  1  *should  appear  by  distinct  and  unsuspected  testimony  ;  for 
L  J  the  positive  injunctions  of  the  law,  if  proved  to  be  violated,  can 
give  way  to  nothing  but  the  clearest  proof  of  the  necessity  that  com- 
pelled the  violation.  (r) 

When  it  is  so  proved,  a  Court  of  Justice  should  strain  hard  to  give, 
even  in  the  administration  of  the  most  unbending  laws,  the  benefit  of 
those  maxims  in  which  the  common  sense  and  feelings  of  mankind  have 
always  acquiesced.  (s)  But  there  is  a  manifest  distinction  between  cases 
of  physical  necessity,  and  cases  of  ignorance.  For  instance,  a  ship  may 
be  compelled  by  a  storm,  which  is  vis  major,  to  put  into  an  interdicted 
port  ;  the  master  may  protest,  as  the  nautical  phrase  is,  against  the  wind 

(o)  See  Puffendorf,  Droit  de  la  N.  et  des  Gens  (Barbeyrac,)  1.  ii.  c.  vi.  "  Du 
Droit  et  des  Privilege's  de  la  Ne"cessiteV'  Grotius,  1.  ii.  c.  ii.  ;  vi.  2;  1.  iii.  c.  i.  11  ; 
1.  iii.  c.  xvii.  1  ;  1.  Hi.  c.  xi.  4. 

(p)  The  Gratitudine,  3  Rob.  Adm.  Rep.  266-7. 

(q)  The  Cristiansberg,  6  Ib.  378.       (r)  The  Generous,  2  Dod.  Adm.  Rep.  323-4. 

(s)  The  Adonis,  7  Edw.  Adm.  Rep.  307. 
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and  the  waves,  but  lie  cannot  bring  his  action, — there  is  no  person 
against  whom  he  can  have  his  remedy.  But  it  is  otherwise  where  a 
party  is  imposed  upon  by  false  appearances,  for  he  has  then  a  remedy 
against  the  person  by  whom  he  has  been  deceived. (t\ 

XLV1I.  Another  maxim  of  Roman  and  general  jurisprudence  upon 
this  subject,  with  respect  to  individuals,  is  in  some  degree  also  applica- 
ble to  the  mutual  intercourse  of  States, — the  maxim  that  all  laws  ought 
to  be  so  intelligible,  and  so  promulgated,  as  to  allow  no  reasonable  plea 
of  ignorance. (w) 

This  requisite  is  very  clearly  stated  by  our  own  Blackstone(o:)  in  his 
observations  upon  Municipal  Law,  which  he  defines  as  a  rule  of  civil 
conduct,  prescribed  by  the  supreme  power  of  the  State.  It  must  be  pre- 
scribed, he  says,  "Because  a  bare  resolution,  confined  in  the  breast  of  the 
legislator,  without  manifesting  itself  by  some  external  sign,  can  never 
be  properly  a  law.  It  is  requisite  that  this  resolution  be  *notified  r  ^.R~  -. 
to  the  people  who  are  to  obey  it.  But  the  manner  in  which  this  L 
notification  is  to  be  made,  is  matter  of  very  great  indifference.  It  may 
be  notified  by  universal  tradition  and  long  practice,  which  supposes  a 
previous  publication,  and  is  the  case  of  the  common  law  of  England.  It 
may  be  notified,  vivd  voce,  by  officers  appointed  for  that  purpose,  as  is  done 
with  regard  to  proclamations,  and  such  acts  of  parliament  as  are  appointed 
to  be  publicly  read  in  churches  and  other  assemblies.  It  may,  lastly,  be 
notified  by  writing,  printing,  or  the  like ;  which  is  the  general  course 
taken  with  all  our  acts  of  parliament.  Yet,  whatever  way  is  made  use 
of,  it  is  incumbent  on  the  promulgators  to  do  it  in  the  most  public  and 
perspicuous  manner;  not  like  Caligula,  who  (according  to  Dio  Cassius) 
wrote  his  laws  in  a  very  small  character,  and  hung  them  up  on  high 
pillars,  the  more  effectually  to  ensnare  the  people.  There  is,  still  a  more 
unreasonable  method  than  this,  which  is  called  making  of  laws  ex  post 
facto;  when  after  an  action  (indifferent  in  itself)  is  committed,  the  legis- 
lator then,  for  the  first  time,  declares  it  to  have  been  a  crime,  and  inflicts 
a  punishment  upon  the  person  who  has  committed  it.  Here  it  is  impos- 
sible that  the  party  could  foresee  that  an  action,  innocent  when  it  was 
done,  should  be  afterwards  converted  to  guilt  by  a  subsequent  law  :  he 
had,  therefore,  no  cause  to  abstain  from  it ;  and  all  punishment  for  not 
abstaining  must,  of  consequence,  be  cruel  and  unjust.  All  laws  should 
be  therefore  made  to  commence  in  fitturo,  and  be  notified  before  their 
commencement ;  which  is  implied  in  the  term  'prescribed.'  But  when 
this  rule  is  in  the  usual  manner  notified,  or  prescribed,  it  is  then  the 
subject's  business  to  be  thoroughly  acquainted  therewith ;  for  if  igno- 
rance of  what  he  might  know  were  admitted  as  a  legitimate  excuse,  the 
laws  would  be  of  no  effect,  but  might  always  be  eluded  with  impunity. "(y) 

With  respect  to  the  general  principles  of  International  *Law,  r  ^ , .. 
they  are  sufficiently  promulgated  by  the  dictates  of  Public  «- 

(t)  The  Beaver,  1  Dod.  Adm.  Rep.  159. 

(M)  "Leges  sacratissimse  quae  constringunt  hominum  vitas  intelligi  ab  omnibus 
debent  ut  universe  praescripto  eorum  manifestius  cognito  vel  inhabita  declinent 
vel  permissa  sectentur,"  &c. — Cod.,  1.  i.  t.  xiv.  9.  Domat,  ubi  supra,  Pre"l.  ix. 

(x)  Cornm.  vol.  i.  (Introd.  s.  2,)  pp.  45-6. 

(y)  Blackstone's  Comm.  vol.  i.  p.  45. 
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Morality,  by  Custom,  by  Practice,  and  by  the  Keason  of  the  Thing,  so 
far  as  States,  in  their  corporate  character,  are  affected  by  them.  But, 
with  respect  to  the  Individual  subjects  of  States,  and  the  operation  upon 
them  of  belligerent  rights  which  spring  out  of  the  abnormal(z\  state  of 
war,  and  especially  with  reference  to  the  notification  of  the  particular 
risht  of  blockade,  the  doctrine  laid  down  by  Blackstone  will  be  found, 
when  the  subject  comes  under  discussion,  to  be  extremely  applicable. 

XLVIII.  We  have  now  discussed  the  causes  which  affirmatively  justify 
war,  and  the  pleas  which  it  is  competent  to  a  State  to  allege  either  in 
bar  or  in  mitigation  of  hostilities.  It  remains  to  consider  briefly  the 
negative  side  of  the  question,  and  to  mention  the  causes  which,  however 
often  they  may  have  led  to  this  terrible  calamity,  do  not  justify  war.(a) 

It  appears,  then,  that  it  is  not  lawful  to  make  war  for  the  purpose  of 
hindering  that  aggrandizement  of  a  nation  which  arises  out  of  the  condition 
of  its  laws,  its  liberties,  its  agriculture,  its  manufactures,  its  commerce, 
or  any  other  source  of  domestic  internal  prosperity. 

It  is  not  lawful  to  make  war  for  the  purpose  of  compelling  a  nation  to 
adopt  a  particular  form  of  government,  or  even  to  vindicate  the  true 
religion  from  the  insults  of  idolatry,  or  to  propagate  a  particular  religion 
— not  even  that  of  our  blessed  Lord,(6) — or,  as  Grotius  observes,  to  bring 
r*fi^T  about  the  fulfilment  *of  prophecy;  the  instrument  of  which 
-I  fulfilment  may  perhaps  be  the  criminal  acts  of  individuals  or 
States,  (c) 

Lastly,  if  the  reasoning  be  sound  and  the  proposition  correct  which 
have  been  advanced  in  the  early  part  of  this  work,(£?)  it  is  not  lawful  to 
make  war  for  the  punishment^  of  a  nation. 

The  early  fecial  practice  of  Rome  conveys,  amid  all  the  pedantic 
minuteness  of  its  forms,  a  lesson  upon  the  scrupulous  mnnner  in  which 

(z)  Vide  ante,  p.  1. 

(a)  "Quae  autem  sint  causae  injustae  cognosci  aliquatenus  potest  ex  justis  causis 
quas  hactenus  explicavimus.  Rectum  enim  obliqui  est  index.  Sed  perspicuitatis 
causa  summa  genera  annotabimus." — Grotius,  1.  ii.  c.  xxii.  4. 

(6)  "Perduxit  nos  ad  delicta  qua?  in  Deum  committuntur,  quaeritur  enim  an  ad 
ea  vindicanda  bellum  suscipi  potest  .  .  .  Potior  ratio  pro  sententiA  negante  justa 
esse  bella  talia,  haec  est,  quando  Deus  sufficiat  vindicandis  quae  in  se  committuntur.'' 
— Grot.,  1.  ii.  c.  xx.  s.  44. 

"  Concerning  the  means  of  procuring  unity,  men  must  beware  that,  in  the  pro- 
curing or  muniting  of  religious  unity,  they  do  not  dissolve  or  deface  the  laws  of 
charity  and  of  human  society.  There  be  two  swords  amongst  Christians,  the 
spiritual  and  the  temporal :  and  both  have  their  due  office  and  place  in  the  main- 
tenance of  religion :  but  we  may  not  take  up  the  third  sword,  which  is  Mahomet's 
sword,  or  like  unto  it,  that  is,  to  propagate  religion  by  wars,  or  by  sanguinary 
prosecutions  to  force  consciences,  except  it  be  in  cases  of  overt  scandal,  blasphemy, 
or  intermixture  of  practice  against  the  State." — Bacon's  Essays,  of  Unity  in 
Religion. 

"  The  overt  scandal,',  and  "blasphemy,"  are  not,  if  the  doctrine  in  the  text  be 
correct,  among  the  just  causes  of  war. 

(c)  Grot.,  1.  ii.  c.  xxii.  s.  15.  (d)  Vol.  i.  c.  i.  s.  11. 

(e)  Grotius  :  the  c.  xx.  of  1.  ii.  is  "De  Pcenis."  It  begins,  "  Supra  cum  de  causis 
ex  quibus  bella  suscipiuntur  agere  ccepimus,  facta  diximus  duplici  modo  consi- 
,  derare,  aut  ut  reparari  possunt,  aut  ut  puniri.  Priorem  partem  jam  absolvimus. 
Superest  posterior  quae  est  de  poenis  :  quae  res  eo  diligentius  tractanda  est  nobis. 
quod  origo  ejus  et  natura,  mimis  intellecta,  multis  errationibus  causam  dedit.'' 
Ib.,  c.  xxi.,  is  "  De  Pccnarum  Communicatione." 
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International  Justice  should  be  prosecuted,  which  ought  to  sink  deep 
into  the  hearts  of  Christian  Governments.  Grotius  reminds  us,(/)  that 
upon  the  same  principle  as  the  Romans  consulted  the  Collegium  Feciale, 
the  early  Christian  Emperors  rarely  made  war  without  consulting  the 
bishops,  in  order  that,  if  religion  interposed  any  impediment,  they  might 
be  made  aware  of  it ;  and  among  the  most  striking  speeches  in  Shakspere, 
is  the  adjuration  of  Henry  V.  to  the  Archbishop  of  Canterbury,  to  speak 
boldly  his  opinion  as  to  the  lawfulness  of  the  intended  war  against  France ; 
as  the  verses  contain  an  admirable  admonition  upon  the  terrible  wicked- 
ness of  an  unjust  war,  it  *may  perhaps  be  allowed  to  relieve  the 
necessary  dryness  of  a  legal  discussion,  and  to  close  this  chapter 
by  their  citation : 

"  And  God  forbid,  my  dear  and  faithful  lord, 
That  ye  should  fashion,  bow,  or  wrest  your  reading, 
Or  nicely  charge  your  understanding  soul 
With  opening  titles  miscreate,  whose  right 
Suits  not  in  native  colours  with  the  truth. 
For  God  doth  know  how  many  now  in  health 
Shall  drop  their  blood  in  approbation 
Of  what  your  reverence  shall  incite  us  to. 
Therefore,  take  heed  how  you  impawn  our  person, 
How  you  awake  the  sleeping  sword  of  war  ; 
We  charge  you,  in  the  name  of  God,  take  heed : 
For  never  two  such  kingdoms  did  contend 
Without  much  fall  of  blood ;  whose  guiltless  drops 
Are  every  one  a  woe,  a  sore  complaint 
'Gainst  him  whose  wrongs  give  edge  unto  the  swords 
That  make  such  waste  in  brief  mortality. 
Under  this  conjuration  speak,  my  lord, 
And  we  will  hear,  note,  and  believe  in  heart 
That  what  you  speak  is  in  your  conscience  washed, 
As  pure  as  sin  from  baptism." (g) 


"CHAPTER  IV.  [*67] 

WAR. 

XLIX.  THE  necessity  of  War,  and  the  laws  relating  to  it,  are  a  con- 
sequence of  the  depraved  nature  of  societies,  just  as  the  necessity  of  the 
criminal  law  of  a  society  is  a  consequence  of  the  depraved  nature  of  the 
individual,  (a) 

(b\  War  is  the  exercise  of  the  international  right  of  action,  to  which, 
from  the  nature  of  the  thing  and  the  absence  of  any  common  superior 
tribunal,  nations  are  compelled  to  have  recourse,  in  order  to  assert  and 
vindicate  their  rights. 

(/)  L.  ii.  c.  xxiii.  s.  4.  (g)  Henry  V.  act  i.  sec.  1. 

(a)  Hooker,  Eccles.  Pol.,  b.  i.  s.  10. 

(6)  The  student  of  Grotius  will  perhaps  find  that  he  will  obtain  the  most  con- 
secutive view  of  the  great  master's  opinion  upon  the  whole  subject  of  War  by 
reading  the  whole  of  1.  i.  and  1.  ii.  c.  i.  to  end  of  s.  17,  then  leaping  to  1.  ii.  c.  xx. 
s.  38,  and  from  thenee  reading  on  to  the  end  of  c.  v.  of  1.  Hi. 
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A  War  ought,  therefore,  to  combine  the  following  characteristics  : — 

1.  It  must  be  declared  or  waged  by  the  public  authority  of  the  State, 
and  carried  on  through  the  agency  of  those  who  have  been  duly  com- 
missioned for  that  purpose  by  that  authority.     A  War  between  private 
individuals  who  are  members  of  a  society  cannot  exist.     The  use  of  force 
in  such  a  case  is  a  trespass  or  violation  of  Municipal  Law,  and  punisha- 
ble as  such,  and  not  War.     "  Neque,  quod  singulorum  hominum  est, 
recte  dixeris  privatum  bellurn,  quia  privatum  nihil  est,  nisi  ratione  pub- 
lici,  quod,  ubi  civitas  non  est,  nullum  est.'Yc)     According  to  an  early 
r  *P8  1  kut  verv  sound  definition  offered  by  *Albericus  Gentilis,  the  pre- 

J  cursor  of  Grotius,  "  Bellum  est  publicorum  armorum  justa  con- 
tentio."(c?) 

2.  It  must  have  the  reparation  of  injury,  the  re-establishment  of  right, 
the  restoration  of  order  into  the  mutual  relations  of  States,  and  security 
against  future  derangement  of  these  relations,  for  its  object  and  end. 

3.  The  means,  therefore,  through  which  this  terrible  process  is  to  be 
executed,  must  be  in  strict  conformity  with  this  end. 

War  is  not  to  be  considered  as  an  indulgence  of  blind  passions,  but  as 
an  act  of  deliberate  reason,  and,  as  Lord  Bacon  says,  "  no  massacre  or 
confusion,  but  the  highest  trial  of  right."(e) 

L.  This  international  right  of  action  has  become  from  long  usage,  im- 
plying general  consent,  from  the  reason  of  the  thing,  from  Christian 
principles,  and  partly,  no  doubt,  from  the  peculiar  institution  of  chivalry, 
well  furnished  with  rules  and  maxims  for  its  conduct.  It  is  regulated 
by  a  code  as  precise  and  as  well  understood  as  that  which  governs  the 
intercourse  of  States  in  their  pacific  relations  to  each  other. 

The  great  principle  upon  which  all  these  rules  are  framed,  is  that  of, 
on  the  one  hand,  compelling  the  enemy  to  do  justice  as  speedily  as  pos- 
sible, and,  on  the  other  hand,  of  abstaining  from  the  infliction  of  all 
injuries  both  upon  the  subjects  of  the  enemy,  and  upon  the  Government 
and  subjects  of  third  Powers  which  do  not,  certainly  and  clearly,  tend 
to  the  accomplishment  of  this  object. 

(/)Wanton  devastation  of  the  enemy's  territory,  wanton  cruelty  exer- 
r*PQ1  c*sed  towards  his  subjects,  are,  therefore,  according  *to  the 
-I  principles  and  practice  of  Christian  nations,  unjustifiable  and 
illegal. 

Nevertheless,  it  is  to  be  remembered,  that  as  the  will  of  the  subject  is 
bound  up  in  that  of  his  Government,  it  may  well  be  that  the  conse- 
quences of  the  conduct  of  his  rulers  may  be  attended  with  injury  both 
to  the  person  and  property  of  the  subject,  and  that  the  enemy  is  justified 
in  striking  through  them  at  the  Government  from  which  he  has  received 
a  wrong,  and  for  which  redress  has  been  denied. 

It  is,  in  fact,  in  many  cases,  only  through  the  privations  and  distresses 

(c)  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  i.  (d)  De  Jure  Belli,  lib.  i.  cap.  ii. 

(e)  Vide  ante,  vol.  i.  p.  11. 

(/)  "Le  droit  des  gens  est  naturellement  fonde*  sur  ce  principe,  que  les  diverses 
nations  doivent  dans  la  paix  le  plus  de  bien,  et  dans  la  guerre  le  moins  de  mal 
qu'il  est  possible,  sans  nuire  a  leurs  veritables  inte"rets." — Montesquieu,  De  1'Esprit 
des  Lois,  1.  i.  c.  iii.  Blackstone's  Comm.,  b.  iv.  c.  v. 
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of  the  subject  that  his  Government  will  be  induced  to  put  an  end  to  the 
War  by  according  the  justice  demanded. 

Nevertheless,  as  War  is  the  conflict  of  societies,  that  is,  of  corporate 
bodies  recognising  and  governed  by  law  in  all  their  actions,  War  must 
be  and  is,  as  has  been  stated,  carried  on  with  reference  to  rules  and  prin- 
ciples of  law  governing  that  particular  mode  of  social  action  ;  and  if  this 
were  true  in  the  time  of  Cicero,  who  said  that  in  the  beginning,  the  con- 
tinuing, and  the  ending  of  War,  justice  and  faith  were  largely  inter- 
ested,^) surely  it  is  not  less  true  since  the  introduction  and  profession 
of  Christianity;  and  if  the  Romans  have  justly  merited  our  praise  for 
those  Fecial(h\  institutions  by  which  they  sought  to  invest  War  with  the 
character  and  formalities  of  civil  justice,  it  would  be  disgraceful  to 
Christian  Governments  if  they  assented  to  the  doctrine  that  in  War  the 
furies  are  to  be  let  loose,  and  each  party  is  to  be  at  liberty  to  do  that 
which  seems  good  in  his  own  eye.  It  is  the  more  necessary  to  protest 
against  such  a  doctrine  as,  from  particular  causes,  such  as  the  desire  to 
maintain  a  particular  theory,  it  has  received  some  colour  of  sanction  from 
the  writings  of  eminent  men. 

Thus  Mr.  Hume,  arguing  "  that  public  utility  is  the  sole  origin  of 
justice,  and  that  reflections  on  the  beneficial  consequences  *of  r  ^_~  _ 
this  virtue  are  the  sole  foundation  of  its  merit,"(r)  supports  his  L 
proposition  by  a  reference  to  public  War  :  "  What  is  it,"  says  he,  "  but 
a  suspension  of  justice  among  the  warring  parties  ? — the  laws  of  War 
which  then  succeed  to  those  of  equity  and  justice,  are  rules  calculated 
for  the  advantage  and  utility  of  that  particular  state  in  which  men  are 
now  placed."  Mr.  Hume  has  been  well  answered  by  one  of  his  coun- 
trymen and  a  brother  philosopher :  "  I  answer,"  says  Professor  Reid,(&) 
"  when  war  is  undertaken  for  self-defence  or  for  reparation  of  intolerable 
injuries,  justice  authorizes  it.  The  laws  of  War  which  have  been  de- 
scribed by  many  judicious  moralists  are  all  drawn  from  the  fountain  of 
justice  and  equity;  and  everything  contrary  to  justice  is  contrary  to  the 
laws  of  War.  That  justice  which  prescribes  one  rule  of  conduct  to  a 
master,  another  to  a  servant,  one  to  a  parent,  another  to  a  child,  pre- 
scribes also  one  rule  of  conduct  towards  a  friend,  and  another  towards  an 
enemy.  I  do  not  understand  what  Mr.  Hume  means  by  the  advantage 
and  utility  of  a  state  of  War,  for  which  he  says  the  laws  of  War  are 
calculated,  and  succeed  to  those  of  justice  and  equity.  I  know  no  laws 
of  War  that  are  not  calculated  for  justice  and  equity."^?) 

Bynkershoek,  rioting  in  the  exercise  of  his  vigorous  but  somewhat 
coarse  intellect,  expresses  his  opinion  that  everything  is  lawful  against 
an  enemy  as  such.  "  You  make  war,"  he  says,  "  because  you  think  that 

(g)  "  Sequitur  enim  de  jure  belli :  in  quo  et  suscipiendo  et  gerendo  etdeponendo 
jus  ut  plurimum  valet  et  fides." — De  Leg.,  1.  ii.  c.  xiv. 

(A)  "  Horumque  ut  public!  interpretes  essent  lege  sanximus." — Ib 

(i)  Hume's  Essays,  Of  Justice,  vol.  ii.  pt.  i.  p.  217. 

(k)  Reid's  Essays  on  the  Powers  of  the  Human  Mind,  vol.  iii.  p.  435,  Essay  V., 
"  Of  Justice." 

(I)  Mr.  Hume  argues,  consistently,  that  when  a  criminal  is  punished,  there  "  is 
a  suspension  of  the  ordinary  rules  of  justice,"  and  that  it  is  suitable  that  there 
should  be  such  a  suspension. 
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your  enemy,  on  account  of  the  injury  which  he  has  done  to  you,  has  de- 
served the  destruction  of  himself  and  his  subjects ;  and  that  being  your 
object,  what  does  it  matter  how  you  attain  it?  You  may  therefore  kill 
r  Jj{_1  ..  him  when  he  is  unarmed,  or  hire  an  assassin  *to  do  so,(m)  poison 
L  J  him,  or  make  a.  slave  of  him.  A  judge,"  he  says,  "  who  orders 
a  convicted  criminal  to  be  slain  by  the  axe  of  the  executioner,  though 
he  be  in  chains  and  unarmed,  is  not,  on  that  account,  called  unjust.  If 
he  were  to  loosen  the  bonds  of  the  criminal  and  put  a  weapon  into  his 
hands,  there  would  be  a  trial  of  courage  and  fortune,  and  not  a  punish- 
ment of  a  wrong-doer." 

This  illustration  appears,  by  the  incorrectness  of  its  analogy,  to  furnish 
an  answer  to  the  doctrine  which  it  is  adduced  to  support. 

In  the  case  of  the  criminal,  there  is  no  doubt  that  he  is  a  wrong-doer, 
and  that  his  execution  has  been  lawfully  ordered  by  a  competent  autho- 
rity.^) But  in  the  case  of  contending  nations,  it  may,  and  we  must 
hope  generally  does,  happen  that  both  parties  believe  that  right  is  on 
their  side.  "  Atque  hinc,"  says  Grotius,  "  passim  recepta  est  sententia, 
subditos  quod  attinet,  dari  bellum  utrimque  justum,  id  est  injustitia 
vacans,  quo  illud  pertinet."(o)  But  as  States  acknowledge  no  common 
tribunal  upon  earth,  they  are  constrained,  as  the  civilians  say,  litem  suam 
facere,  or,  according  to  the  common  English  phrase,  "  to  take  the  law 
P  j^o  -,  into  their  own  hands,"  and  *to  consider  success  in  the  strife  as 
-I  the  decision  of  God  in  their  favour. 

To  say  that  this  is  often  a  mistaken  presumption,  to  object  that  this 
method  of  obtaining  justice  is  unsatisfactory,  uncertain,  and  attended 
with  cruel  injury  to  the  innocent,  is  but  to  complain  that  we  live  in  a 
world  in  which  evil  and  good  are  mixed  together,  and  which  has  the 
blemishes  of  imperfection  ',{p)  but  this  absence  of  a  common  tribunal, 
this  want  of  a  competent  International  Judge,  this  consequent  necessity 
of  war,  does  furnish  in  its  admitted  imperfection,  as  a  mode  of  judicial 
procedure,  a  very  good  reason  to  all  societies,  and  especially  to  all  Chris- 
tian societies,  why  a  broad  distinction  should  be  made  between  the  crimi- 
nal convicted  by  the  judge,  and  the  enemy  conquered  by  the  enemy, — 

(m)  Dixi,  per  vim.  Non  per  vimjustam,  omnis  enim  vis  in  bello  justa  est,  si  me 
audias,  et  ideo  justa,  cum  liceat  hostem  opprimere,  etiam  inermem,  cum  liceat 
veneno,  cum  liceat  percussore  immisso,  et  igne  factitio,  quern  tu  habeas,  et  ille  forte 
non  habet ;  denique  cum  liceat,  ut  uno  verbo  dicam,  quomodocunque  libuerit." — 
Bynkershock,  Q.  J.  P.,  1.  i.  c.  1.  I  am  sorry  to  see  that  the  words  percussore  immisso 
are  incorrectly  rendered  missile  weapons,  in  the  generally  useful  translation  of  Mr. 
Du  Ponceau.  (Philadelphia,  1810.) 

(n)  "  Quod  inter  duos  populos  de  jure  belli  pronuntiare  velle  periculosum  fuerat 
aliis  populis,  qui  ea  ratione  bello  alieno  implicarentur,  sicut  Massilienses  in  causa 
Csesaris  et  Pompeji  dicebant,  neque  sui  judicii  neque  suarum  esse  virium  dis- 
cernere  utra  pars  justiorem  haberet  causam  :  deinde,  quod  etiam  in  bello  justo  vix 
satis  cognosci  potest  ex  indiciis  externis,  quis  Justus  sit  se  tuendi,  sua  recuperandi, 
aut  poenas  exigendi  modus,  ita  ut  omnino  praestiterit  haec  religioni  bellantium 
exigenda  relinquere,  quam  ad  aliena  arbitria  yocare." — Grotius,  1.  iii.  c.  iii.  4. 

(o)  L.  ii.  c.  xxvi.  s.  4,  p.  3. 

( p)  "  As  to  War,  if  it  be  the  means  of  wrong  and  violence,  it  is  the  sole  means 
of  justice  among  nations  :  nothing  can  banish  it  from  the  world.  They  who  say 
otherwise,  intending  to  impose  upon  us,  do  not  impose  upon  themselves.  But  it 
is  one  of  the  greatest  objects  of  human  wisdom  to  mitigate  those  evils  which  we 
are  unable  to  remove." — Burke,  Letters  on  a  Regicide  Peace,  viii.  181. 
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why  it  is  not  lawful  to  treat  the  honest  warrior  and  the  guilty  murderer 
in  one  and  the  same  manner ;  and  if  this  be  so,  reason,  morality,  and 
religion,  alike  commend  to  the  understanding  and  the  conscience  of 
nations,  that  cardinal  principle  of  the  law  of  war,  to  which  reference  has 
been  already  made,  and  by  which  it  is  decided  « that  everything  is  not 
lawful  against  an  enemy,"  but  only  those  things  which  are  essential  to 
the  vigorous  prosecution  and  speedy  termination  of  the  war. (q) 

The  truth  is  that  here  again  we  may  apply  a  remark  made  in  an  early 
part  of  this  treatise  with  respect  to  the  distinction  between  Right  and 
Comity,  namely,  that  the  practice  and  *usage  of  nations  was  per-  r  ^.-^  -, 
petually  transplanting  the  concessions  of  Comity  into  the  domain  L 
of  Right  ;(r)  and  so  it  has  fared  with  the  law  of  War  since  the  time  when 
Bynkershoek  lived.  As  to  mere  historical  precedents  in  such  a  matter, 
we  are  reminded  of  Bynkershoek's  own  indignant  but  just  attack  upon 
one  who  defended  the  fraudulent  evasion  of  treaties.  "  Sed  quia  earn 
rem  rationibus  tueri  non  potest  unice  tuetur  scelerum  exemplis."(s) 

Those  harsh  and  barbarous  practices,  that  pushing  of  an  extreme  prin- 
ciple to  its  most  odious  extreme,  has  ceased  to  be  among  the  legal  usages 
of  War.  An  abstinence  from  them,  which  Bynkershoek  would  have 
ascribed  to  the  dictates  of  magnanimity  (animo  magnitude^  and  not  to 
the  obligations  of  right  (justitia,}  is  now  enjoined  by  the  recognized  rule 
of  warfare  of  civilized  States.  To  put  to  death  the  unarmed  and  unre- 
sisting prisoner,  to  poison  the  enemy,  to  sell  the  captive  into  slavery,(c) 
to  employ  the  arm  of  the  assassin,  are  practices  which  the  voice  of  Chris- 
tendom has  both  reprobated  and  rendered  illegal;  for  instance,  Bynker- 
shoek says,  that  when  the  Roman  Consuls  wrote  to  KingPyrrhus  "  nobis 
non  placet pretio  aut  prcemio,  aut  dolis  pugnare"  and  apprised  him  that 
an  offer  to  poison  him  had  been  made  to  them,  they  did  an  act  of  extra- 
ordinary generosity ;  but  during  the  last  war  with  France,  the  British 
Government  sent  notice  to  the  First  Consul  of  a  similar  offer  which  had 
been  made  to  them,  and  not  to  have  done  so  would  have  been  unworthy 
of  any  Christian  State. 

With  respect  to  the  use  of  fraud  or  stratagem,  while  it  cannot  be  con- 
tended that  such  an  instrument  of  War  is  illegal,  the  doctrine  of  Byn- 
kershoek that  every  species  of  deceit,  except  perfidy,  is  lawful,  is  too 
broad  a  proposition ;  for  instance,  Prize  Courts  have  held  that  though 
sailing  under  false  *colours  does  not,  firing  under  them  does  sub-  r ,,._ .  -, 
ject  the  vessel  to  the  penaties  of  the  illegal  act. 

Perfidy  is  clearly  illegal,  and  for  the  reason  assigned  by  this  author, 
namely,  that  the  parties  to  the  promise  or  stipulation,  are,  so  far  as  that 
is  concerned,  divested  of  the  character  of  enemies. 

(5)  I  cite  with  pleasure  the  language  of  Bodinus,  far  sounder  upon  this  point 
than  Bynkershoek,  however  inferior  to  him  as  a  jurist  in  other  respects: — "At  qui 
bello  injusto  captives  servare  humanitatis  esse  putant,  consimiliter  faciunt,  ut 
latrones,  ac  piratae,  qui  se  vitam  dedisse  jactant,  quibus  non  ademerunt." — De 
Repub.,  1.  i.  p.  34.  (Parish's  :  ed.  1586.) 

(r\  Vol.  i.  pp.  160-1.  (*)  Qusest.  Jur.  Pub.,  1.  ii.  c.  ix. 

(t)  "  Of  being  taken  by  the  insolent  foe, 

And  sold  to  slavery." — Othello,  act  i.  sc.  iii. 
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[*75]  *CHAPTEK  V.(a) 

WAR — DECLARATION   UNNECESSARY. 

LI.  THE  precise  date  which  marks  the  beginning  of  the  War  is,  on 
account  of  the  change  which  is  then  effected  in  the  duties  and  obligations 
both  of  belligerent  and  neutral  States,  a  subject  of  very  great  importance. 

Some  International  Jurists  dwell  upon  the  distinction  between  a  War 
which  is  solemnly,  and  a  War  which  is  not  solemnly  proclaimed. 

Albericus  Gentilis,  Grotius,  Puffendorff,  Huberus,  Zouch,  are  of 
opinion  that  every  War  should  be  preceded  by  a  solemn  declaration  ; 
though  Gentilis  and  Zouch  think  that  it  may  be  dispensed  with  in  cer- 
tain cases ;  and  it  certainly  would  appear  that  Valin  and  Emerigon  con- 
sidered hostilities  not  preceded  by  such  a  declaration  as  little,  if  at  all, 
r  *7fi  1  removed  from  acts  of  *piracy.  On  the  other  hand,  Bynkershoek, 
L  -I  Heineccius,  and  most  modern  publicists,  hold  that  no  such 
solemn  declaration  is  necessary;  and  any  person  who  has  read  the  chapter 
of  Bynkershoek  on  the  subject,  will  perceive  that  his  view  is  sustained 
both  by  the  reason  of  the  thing  and  by  the  practice  of  nations. 

In  the  case  of  the  Nayade,  decided  in  the  English  Prize  Court,  pro- 
perty was  claimed  by  a  person  professing  to  be  a  subject  of  Portugal,  and 
with  respect  to  the  capture,  it  was  argued,  that  there  was  nothing  to 
show  that  Portugal  was  at  that  time  at  war  with  France ;  that  if  the 
Government  of  Portugal  submitted  to  suffer  injury  and  indignity  rather 
than  give  a  pretext  to  the  rapacious  ambition  of  France  by  declaring 
War,  merchants  resident  within  that  country  were  entitled  to  the  benefit 
of  a  state  of  peace. 

"Lord  Stowell  said  in  his  judgment, — "  It  may  be  necessary  to  con- 
sider, in  the  first  place,  the  situation  in  which  Portugal  then  stood.  The 
relation  which  that  country  has  borne  towards  France,  at  different  periods, 
has  been  extremely  ambiguous.  At  first  there  was  a  wish  on  the  part  of 
Portugal  not  to  consider  herself  as  being  at  war  with  France  j  and  if  a 
submissive  conduct,  and  a  disposition  not  to  resent  injuries,  could  have 
afforded  protection  against  the  violence  of  France,  she  might  have 
escaped.  But  it  is  equally  notorious,  that  all  these  concessions  were 
made  without  success,  and  proved  utterly  inefficacious  to  prevent  Portugal 
from  being  implicated  in  War  with  France. 

"  In  cases  of  this  kind,  it  is  by  no  means  necessary  that  both  countries 
should  declare  War.  Whatever  might  be  the  prostration  and  submissive 

(a)  Grotius,  1.  iii.  c.  iii.,  "  De  Bello  Justo  sive  Solenni  Jure  Gentium,  ubi  de 
Indicatione."  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  ii.,  "Ut  Belhim  sit  legitimum,  In- 
dictionem  Belli  non  videri  necessariam."  Heinecc.,  El.,  II.  s.  198.  Vattel,  1.  iii. 
c.  iv.  Kliiber,  s.  2,  p.  238.  Hautefeuille,  Des  Droits  et  des  Devoirs  des  Nations 
Neutres,  1.  i.  t.  iii.  s.  2,  p.  1.  Rutherforth,  Inst.,  B.  ii.  c.  ix.  ss.  10,  15.  Wheaton, 
Ele"m.,  t.  i.  c.  i.  ss.  6,  1.  8. 

Ward,  An  Enquiry  into  the  Manner  in  which  the  different  Wars  in  Europe  have 
commenced  during  the  last  two  Centuries  ;  to  which  are  added  the  Authorities 
upon  the  Nature  of  a  Modern  Declaration  (pub.  1805),  a  treatise  full  of  informa- 
tion on  this  subject.  Wildman,  Int.  Law,  B.  ii.  pp.  5-8. 
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demeanour  on  one  side,  if  France  was  unwilling  to  accept  that  submis- 
sion, and  persisted  in  attacking  Portugal,  it  was  sufficient  ;  and  it  cannot 
be  doubted  by  any  body  who  has  attended  to  the  common  state  of  public 
affairs,  that  Portugal  was  considered  as  engaged  in  War  with  France. 
Without  adverting  to  particular  instances,  it  is  notorious  and  evident 
from  this  very  *case,  that  there  was  a  French  commissary  ,-  ^-^  -, 
stationed  at  Lisbon  for  the  regulation  of  French  prisoners.  At  L 
the  time  of  this  transaction,  Portugal  must,  indubitably,  be  taken  to 
have  been  at  war  with  France."(6) 

And  in  a  later  case  (1813,)  in  which  a  question  arose  with  respect  to 
the  neutrality  of  Sweden,  at  the  time  of  the  seizure  of  American  ships 
in  Swedish  waters,  Lord  Stowell  said,  "  After  this,  a  declaration  of  War 
was  issued  by  the  Government  of  Sweden  ;  but  it  is  said  that  the  two 
countries  were  not,  in  reality,  in  a  state  of  War,  because  the  declaration 
was  unilateral  only.  I  am,  however,  perfectly  clear  that  it  was  not  the 
less  a  War  on  that  account,  for  War  may  exist  without  a  declaration  on 
either  side.  It  is  so  laid  down  by  the  best  writers  on  the  Law  of  Nations. 
A  declaration  of  War  by  one  country  only  is  not,  as  has  been  represented, 
a  mere  challenge,  to  be  accepted  or  refused  at  pleasure  by  the  other. 
It  proves  the  existence  of  actual  hostilities  on  one  side  at  least,  and  puts 
the  other  party  also  into  a  state  of  War,  though  he  may,  perhaps,  think 
proper  to  act  on  the  defensive  only."(c) 

LIL  The  argument  derived  from  the  practice  of  nations,  has  received, 
as  will  be  seen,  strong  confirmation  from  the  precedents  which  have 
happened  since  the  period  when  Bynkershoek  wrote.  We  pass  by,  there- 
fore, the  continued  conflicts  between  Queen  Elizabeth  and  Philip  II., 
which  preceded  the  invasion  of  the  Spanish  Armada  without  any  declara- 
tion, and,  indeed,  without  any  acknowledgment  of  War,  only  remarking, 
by  the  way,  that  no  such  declaration  heralded  the  invasion  of  the  Armada 
itself.  But  we  must  observe  that  the  great  Gustavus,  without  any 
declaration,  invaded  the  dominions  of  the  Emperor  of  Germany,  and  that 
he  gave,  as  a  reason  for  so  doing,  the  assistance  which  the  Emperor  had 
afforded  to  his  (Gustavus's)  enemy,  the  King  of  Poland. 

*It  is  to  be  remembered  that  this  assistance  had  been  rendered  ,-  ^.-^  -, 
nearly  a  year  before  the  invasion  of  Germany. 

Loccenius  observes  upon  this  conduct  of  Gustavus  in  a  remarkable 
manner:  —  "Caesarivero  indicere  bellum,  rexnon  necessarium  esseputavit, 
quum  vim  sibi  ab  eo  priushaud  denuntiatis  armis,  illatam  arcere,  natura 
ipsa  permitteret;  et  hoc  ipso  satis  denuntiatum  bellum  a  se  esse  cre- 


We  pass  by,  too,  the  celebrated  Wars  between  the  English  and  the 
Dutch  in  the  seventeenth  century,  carried  on,  as  Bynkershoek  well 
knew,  without  any  previous  declaration. 

It  is  worthy  of  remark,  however,  that  Prince  Kupert,  in  his  narrative 
laid  before  Parliament  (November,  1664,)  says,  that  he  considers  certain 
violent  acts  on  the  part  of  the  Dutch  Admiral,  as  a  denunciation  of  War 
against  him. 

(b)  4  Rob.  Adm.  Rep.  253.  (c)  The  Eliza  Ann,  1  Dod.  Adm.  Rep.  24T. 

(d)  L.  viii.  p.  56T. 
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LIII.  In  the  war  (1688)  which,  ensued  upon  the  League  of  Augsburg, 
Louis  XIV.  marched  to  the  Rhine,  invested  all,  and  captured  some,  of 
the  fortresses  of  the  Palatinate  before  the  publication  of  his  manifesto  of 
War. 

The  great  War  of  the  Spanish  Succession  was  carried  on  for  many 
months  without  any  declaration. 

The  bloody  battle  of  Chiari  was  fought  on  the  1st  September,  1701 — 
the  formal  declaration  on  the  part  of  the  Emperor  was  published  on  the 
15th  of  May,  1702,  and  that  of  the  King  of  France  during  the  month 
of  July  in  the  same  year. 

LIV.  After  the  Treaty  of  Utrecht,  in  1718,  England,  resolving  to 
prevent  the  invasion  of  Sicily  by  Spain,  gave  instructions  to  the  Com- 
mander of  her  Mediterranean  fleet  to  repair  to  Spain  and  apprize  the 
King  that  England  would  not  allow  any  further  violation  of  the  Treaties 
by  which  he  was  bound ;  and  that  if  the  invasion  was  not  abandoned, 
England  would  oppose  Spain  with  all  her  power. 

Byng,  the  English  Admiral,  repaired  to  Cadiz,  and  sent  his  despatches 
to  Stanhope,  the  English  Ambassador  at  Madrid. 

r  *7Q  ~\  *Spain  was  governed  at  that  time  by  the  profligate  adventurer 
L  J  Alberoni,  who,  after  a  few  hours'  consideration  of  the  English 
demand,  wrote  a  passionate  answer  to  the  effect  that  Byng  might  execute 
his  orders ;  and  the  consequence  was  the  entire  destruction  of  the  Spanish 
fleet  at  Passaro,  on  the  llth  August,  1718. 

Here  we  have  an  instance  in  which  all  the  requirements  of  Interna- 
tional Law  are  satisfied  without  any  formal  declaration  of  War,  and  in 
which  the  necessity  of  any  such  declaration  would,  by  the  intervening 
delay,  have  enabled  Spain  to  destroy  the  ally  whom  the  English  fleet  was 
sent  to  protect. 

The  Spanish  Ambassador,  Monteleone,  at  the  British  Court,  and  Albe- 
roni, filled  Europe  with  remonstrances  against  an  act,  which  they  stigma- 
tised as  being  "  contrary  to  the  Law  of  Nations,  and  a  breach  of  solemn 
Treaties;"  and  their  language  was  echoed  by  some  of  the  opposition  to 
Government  in  Parliament;  and  on  this  side  are  to  be  ranged  the  author- 
rities  derived  from  the  names  of  Walpole,  Cowper,  and  Bathurst.  But 
Sir  Joseph  Jekyll,  though  not  a  friend  to  the  Government,  expressed  a 
sounder  opinion  upon  the  law  of  the  case,  when  he  said  that  "  he  was 
fully  convinced,  that  if  there  was  any  injustice,  it  was  on  the  side 
of  the  King  of  Spain;  and  that  the  conduct  of  His  Majesty  and  his 
ministers  was  entirely  agreeable  to  the  Law  of  Nations,  and  the  rules  of 
justice  and  equity."  Mr.  Ward  (who  gives  a  very  spirited  account  of 
the  whole  transaction)  observes,  that  "  his  (Sir.  J.  Jekyll's)  conduct  and 
opinion  were  by  far  the  most  rational.  No  one  denies,  as  a  general, 
unexplained  proposition,  that  it  is  unjust  to  attack,  without  declaration, 
or  pending  an  amicable  negotiation.  No  one,  on  the  other  hand,  can 
deny  that  there  may  be  specific  circumstances,  which  may  take  the  matter 
out  of  the  general  rule.  In  concluding  the  account  of  this  remarkable 
case,  we  must  observe,  that  by  the  fifth  article  of  the  Treaty  of  Madrid, 
June  13th,  1721,  it  was  agreed  that  all  the  ships  taken  in  the  battle  of 
Passaro,  or  their  values,  should  be  restored.  That  Treaty  stipulated  the 
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mutual  restitution  of  all  goods,  *merchandizes,  money,  and  ships  .-  ^n^  -j 
taken  since  the  commencement  of  the  War,  whether  before  or  L 
after  the  declaration  ;  that  is,  of  all  things,  when  or  wheresoever  taken. 
Hence  the  third  article  states,  that  Spain  will  restore  everything,  or  its 
value,  that  had  been  seized  in  Europe,  or  in  the  West  Indies,  by  virtue 
of  the  orders  in  the  month  of  September,  1718.  This  was  the  epoch  of 
hostilities  on  the  part  of  Spain. "(e) 

LV.  It  was  the  sad  destiny  of  Spain  to  fall  under  the  misgovernment 
of  Ripperda,  after  she  had  escaped  from  that  of  Alberoni.  The  myste- 
rious Treaty  of  Vienna,  in  1726,  was  almost  the  first  act  of  the  new 
minister,  and  led  to  a  fresh  embroilment.  Ripperda  soon  made  shipwreck 
of  his  fortunes  in  the  storm  which  he  had  raised ;  and  eventually,  as  we 
have  seen,  fled  for  refuge  to  the  English  Ambassador  at  Madrid. (/) 
From  this  refuge  he  was  forcibly  taken ;  the  English  Ambassador  resented 
the  act  as  a  violation  of  ambassadorial  privileges,  and  while  sharp  re- 
monstrances were  passing  between  the  two  Courts,  an  English  fleet  arrived 
in  the  Spanish  waters.  The  Admiral  obtained  permission,  on  the  faith 
of  the  existing  peace,  to  enter  Santona ;  the  Spanish  Minister,  however, 
immediately  wrote  to  the  English  Ambassador,  desiring  him  to  declare, 
"  without  any  equivocation,"  what  were  the  true  intentions  of  the  British 
Admiral.  "  The  king,"  said  he,  "expects  you  to  reply  by  the  return  of 
the  messenger ;  and  if  your  excellency  does  not  immediately  answer  cate- 
gorically and  without  equivocation,  his  majesty  will  take  such  measures, 
and  give  such  orders,  as  suit  his  royal  service." 

"The  import  of  these  words,"  Mr.  Ward  observes,  "is  always  under- 
stood as  a  conditional  declaration  of  War."(g\ 

The  English  Ambassador  replied,  that  he  must  communicate  with  his 
own  Sovereign ;  and  an  answer  was  returned  *from  England  p  ^Q,  -. 
containing  a  list  of  grievances,  and  complaining  that  no  reparation  L 
had  been  offered  for  the  insult  to  the  ambassador.  In  the  meantime,  the 
ill-fated  and  ill-used  Hosier  sailed  with  another  fleet  to  the  West  Indies, 
and  prevented  the  sailing  of  the  galleons  from  Portobello  to  Spain.  It 
is  difficult  to  distinguish  such  conduct  from  open  War;  but  it  was  not 
till  six  months  afterwards  that  the  Spanish  Ambassador  at  London  de- 
livered in  a  memorial  to  the  Duke  of  Newcastle,  in  which  he  announced, 
that  the  longer  continuance  of  the  squadron  in  the  West  Indies  would  be 
a  continuance  of  voluntary  hostilities,  authorised  by  his  Britannic  Majesty. 
"  As  such,"  said  the  ambassador,  "  the  King,  my  master,  does  already, 
and  will  look  upon  them ;  he  thinks  himself  justified  to  repel  these 
injuries  and  hostilities  with  all  the  power  that  God  hath  put  into  his 
hands;  and  he  has  a  right  to  require  the  stipulated  succours  from  his 
allies  :  he  would  be  glad  to  cultivate  peace,  but  he  neither  can  nor  will 
hearken  any  more  to  any  complaint,  while  His  Britannic  Majesty  shall 
be,  with  arms  in  hand,  in  the  dominions  of  Spain,  as  he  effectually  is, 
while  his  squadron  is  continued  in  the  West  Indies. "(h\ 

The  King  of  England,  in  his  speech  to  parliament,  on  the  17th  of 
January,  1727,  stated  that  he  considered  this  language  to  be  "  little  short 

(«)  Ward,  pp.  22-3.       (/)  Vide  ante,  vol.  ii.  p.  210.       (g)  Ward,  ib.,  pp.  24-5. 
(h)  Ward,  ib.,  pp.  26-7.    Historical  Register,  1727. 
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of  a  declaration  of  War."  Nevertheless,  the  squadron  of  Hosier  was  not 
withdrawn,  and  the  British  ministry  did  not  conceive  that  the  state  of 
war  had  begun.  Spain,  however,  making  no  further  declaration,  imme- 
diately entered  upon  the  siege  of  Gibraltar ;  protesting,  indeed,  that  she 
did  so  to  preserve  the  tranquillity  of  Europe.  The  lives  of  many  soldiers 
were  lost,  but  England  never  declared  war;  though,  six  weeks  after 
the  trenches  had  been  opened  at  Gibraltar,  she  issued  letters  of  reprisal. 
Walpole,  however,  was  at  the  helm  in  England,  and  on  the  15th  of  May, 
in  the  same  year,  made  the  king  observe,  in  his  speech  to  parliament, 
^Q  ..  *that,  though  the  attack  of  Gibraltar  put  the  views  of  Spain  out 
L  -J  of  doubt,  the  love  of  peace  had  hitherto  prevailed  with  him  to 
suspend,  in  some  measure,  his  resentment ;  and,  instead  of  having  imme- 
diate recourse  to  arms,  to  concur  with  France  and  Holland  in  making 
overtures  of  accommodation,  which  would  demonstrate  to  whose  ambition 
the  calamities  of  war  were  to  be  imputed,  if  these  just  and  reasonable 
propositions  were  r  ejected. (Jc\ 

No  war  was  declared.  Walpole  continued  to  negotiate,  until  the  pre- 
liminaries of  peace  were  signed  at  Vienna,  in  the  end  of  May,  1727. (?) 

LVI.  The  famous  war  between  England  and  Spain,  which  grew  out 
of  the  story  of  the  guardas  costas,  and  the  "  fable  of  Captain  Jenkins' 
years, "(m)  was  formally  declared,  though  something  not  unlike  open 
hostility  had  previously  taken  place.  This  war  was  arrested,  for  a  very 
short  time,  by  the  Convention  del  Sardo,  on  the  17th  of  January, 
1739.  But,  inasmuch  as  the  sore  subject  of  the  Eight  of  Search,  as  well 
as  the  demand  of  Spain  for  payment  of  a  disputed  debt  by  the  South  Sea 
Company,  were  left  unsettled  points,  the  flames  of  war  were  soon  kindled 
again,  but  first  came  fresh  negotiations,  during  which  an  English  fleet 
made  a  demonstration  in  the  Mediterranean ;  and  the  Spanish  Minister 
observed,  that  his  master  looked  upon  the  peace  as  at  an  end  ;  that  there 
was  no  dependence  upon  the  Court  of  London  while  the  squadron  was  on 
the  coast;  and  that  if  they  did  not  yield  the  right  of  search,  there  was 
no  occasion  for  further  discussion. (n\ 

Negotiation,  however,  continued  :  and  an  ultimatum  was  sent  to  Spain, 
requiring  her  to  abandon  the  right  of  search.  She  evaded  an  answer, 
r  *»•-?  T  an<^  general(o}  letters  of  marque  and  *reprisal  were  issued  by 
L  -I  England  on  the  10th  of  July.  Nevertheless,  the  ministers  of 
both  Courts  remained. 

France  offered  mediation ;  and,  in  the  midst  of  hostile  captures,  ne- 
gotiation was  continued. 

The  English  Ambassador  at  Madrid  offered  to  revoke  the  letters,  upon 
condition  that  justice  was  done  to  this  country;  but  the  King  of  Spain 
replied,  with  justice,  that  general  reprisals  were  War,  which  he  wonld 
repel  with  all  his  power.  Spanish  reprisals  had  issued  on  the  20th  of 
July;  but  it  was  not  till  two  months  after  the  English  letters  of  reprisal, 
that  the  ambassadors  left  the  courts  to  which  they  were  accredited ;  and, 

(ft)  Ward,  ib.,  pp.  27-8. 

(1)  Tindal,  xix.  591.       (m)  Burke,  vol.  viii.  p.  149,  Letters  on  a  Regicide  Peace. 

(»)  ib.,  xx.  419.    Ward,  p.  29.  (o)  Vide  ante,  p.  12. 
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as  an  answer  to  the  Spanish  manifesto,  War  was  formally  declared  by 
England  on  the  19th  of  October. 

LVII.  In  this  War  between  England  and  Spain,  France  after  a  short 
time  intervened  as  a  principal ;  for  with  this  War  became  mixed  up 
another,  which  arose  out  of  the  disputed  succession  to  the  inheritance 
of  the  House  of  Austria  upon  the  death  of  Charles  VI.  It  is,  however, 
a  most  singular  circumstance,  that  before  France  openly  intervened  as  a 
principal,  the  battle  of  Dettingen  (1743)  was  fought  between  French  and 
English  troops,  the  latter  commanded  by  their  king  in  person,  not  only 
without  any  declaration  of  War,  but  while  the  ambassadors  of  both  coun- 
tries were  still  resident  at  the  respective  courts.  After  this  battle,  France 
entered  into  a  secret  Treaty  with  Spain,  and  at  the  same  time  assembled 
an  army  and  fleet  at  Brest  and  Dunkirk,  in  order  to  assist  the  Pretender 
in  a  descent  upon  England,  whose  son  was  said  to  have  been  present  in 
person  at  one  of  these  two  places.  A  naval  action  had  taken  place  in 
the  Mediterranean,  between  the  English  fleet  on  the  one  side  and  the 
Spanish  and  French  fleets  on  the  other ;  and  it  was  not  till  after  these 
hostilities  by  sea  and  land  had  been  waged,  that  the  English  Ambassador 
— for,  most  strange  to  say,  one  was  still  resident  at  the  Court  of  France 
— remonstrated  on  the  7th  of  February,  1747,  and  demanded  the  dis- 
missal of  the  Pretender  by  virtue  of  Treaties.  He  was  answered,  on  the 
14th,  by  Amelot,  the  French  Minister,  that  when  the  King  of  England 
should  give  satisfaction* for  the  breach  of  those  very  Treaties,  the  r  ^o  4  -, 
King  of  France  would  explain  himself  upon  the  subject  of  the  L 
demand,  (p) 

Vattel  says,(<?)  that  in  the  last  Treaty  of  Aix-la-Chapelle,  that  is  to  say, 
the  Treaty  of  1748,  between  France  and  Spain  on  the  one  side,  and  Eng- 
land on  the  other,  it  was  agreed  that  all  the  prizes  taken  before  the  de- 
claration of  War  should  be  restored.  Now  this  statement  is  one  of  ex- 
traordinary inaccuracy;  for,  in  the  first  place,  there  is  no  mention  of 
declaration  at  all  in  the  article ;  in  the  second  place,  though  the  article 
does  fix  a  time,  after  which  all  prizes  shall  be  restored,  it  says  nothing 
about  a  time  before  which  they  shall  be  pronounced  illegal;  and  in  proof 
of  this  assertion  the  article  is  here  given  at  length : — 

"Art.  IV.  All  the  prisoners  made  on  the  one  side  and  the  other,  as 
well  by  sea  as  by  land,  and  the  hostages  required  or  given  during  the 
War,  and  to  this  day,  shall  be  restored,  without  ransom,  in  six  weeks  at 
latest,  to  be  reckoned  from  the  exchange  of  the  ratification  of  the  present 
Treaty ;  and  it  shall  be  immediately  proceeded  upon  after  that  exchange : 
and  all  the  ships  of  war,  as  well  as  merchant  vessels,  that  shall  have  been 
taken  since  the  expiration  of  the  terms  agreed  upon  for  the  cessation  of 
hostilities  at  sea,  shall  be,  in  like  manner,  faithfully  restored,  with  all 
their  equipages  and  cargoes ;  and  sureties  shall  be  given  on  all  sides  for 
payment  of  the  debts  which  the  prisoners  or  hostages  may  have  con- 
tracted in  the  States  where  they  have  been  detained,  until  their  full  dis- 
charge, "(r) 

(p)  See  this  declaration,  and  the  counter  one  of  England,  in  Tindal's  Hist.,  vol. 
ix.  pp.  28-32.     Ward,  ib.,  p.  31.     Mahon,  Hist,  of  England,  vol.  iii.  p.  267. 
(q]  L.  iii.  c.  iv.  s.  56.         (r)  Chalmer's  Collect,  of  Treaties,  vol.  i.  pp.  428-9. 
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The  mistake  of  Vattel  is  far  too  important  to  be  passed  by  without 
notice  and  correction,  in  a  treatise  on  International  Law ;  for  it  is  justly 
observed  by  Mr.  Ward,  that,  before  the  formal  declaration  was  made  of 
*^a'  War,  which  was  terminated*  by  the  peace  of  Aix-la-Cha- 
pelle,  eight  months  of  bloody  hostility  had  subsisted,  the  battle 
of  Dettingen  had  been  fought  between  France  and  England,  as  auxili- 
aries, and  the  fight  of  Toulon  had  taken  place  as  principals;  and  it  is 
therefore  manifest  that  if  the  prizes  taken  before  the  declaration  had 
been  placed  upon  a  different  footing  from  those  which  were  made  after- 
wards, there  would  be  room  for  the  inference,  not  only  that  Vattel  thought 
a  declaration  exclusively  necessary,  but  that  France,  England,  and  Spain 
agreed  with  him  in  the  opinion.  It  should  be  observed,  also,  that  there 
is  nothing  in  the  preliminary  Treaty,  19th  April,  1748,  which  could 
have  misled  (s\  Vattel  in  this  matter. 

LVIII.  The  Seven  Years'  War  furnishes  us  with  two  more  precedents 
upon  this  subject : — 

1.  The  War  between  France  and  England,  which  was  kindled  by  the 
disputes  about  the  limits  of  their  possessions  in  Canada,  and  which  may 
be  said  to  have  begun  in  1754,  was  not  preceded  by  any  declaration  of 
War.  On  the  15th  of  March,  1755,  the  king  announced  to  parliament 
that  he  had  sent  a  fleet  to  protect  our  American  possessions  against  the 
French,  and  the  English  Admiral  had  instructions  to  fight  the  French 
fleet  whenever  he  should  meet  them;  and  these  instructions  were  commu- 
nicated to  the  French  Ambassador,  resident  at  our  court,  who  replied, 
that  his  master  would  consider  the  first  gun  that  was  fired  as  a  declara- 
tion of  War.  The  English  Admiral,  shortly  afterwards,  took  two  ships 
f  *8fi  1  °^  ^e  Drench,  off  the  coast  of  Newfoundland.  *In  the  mean 
L  J  while  open  War  had  been  carried  on  in  America ;  a  large  num- 
ber of  French  merchantmen,  and  one  74-gun  ship,  fell  into  the  hands 
of  the  English;  yet  we  find  that  on  the  21st  of  December,  1755,  the 
French  Minister  sent  a  Memorial  to  the  English  Secretary  of  Foreign 
Affairs  complaining  of  the  attack  of  the  English  Admiral  and  the  cruisers 
in  Europe,  and  offering  to  negotiate  with  respect  to  America,  but  de- 
manding, as  a  preliminary,  the  restoration  of  all  prizes  which  he  said  had 
been  piratically  taken.  The  Spanish  Minister  also  protested,  with  respect 
to  these  prizes,  upon  the  same  ground. 

Mr.  Fox,  the  English  Minister,  replied,  that  nothing  had  been  done 
until  after  the  aggressions  of  the  French  upon  the  English  in  Canada; 
and  he  justly  repudiated,  as  altogether  untenable,  the  position  which 
France  endeavoured  for  the  first  time  to  establish,  that  a  War  in  America 
was  to  be  distinguished  from  a  War  in  Europe,  and,  therefore,  that  the 

(*)  Mr.  Ward  observes,  that  what  perhaps  led  Vattel  into  the  mistake  "  was  the 
frequent  recurrence  in  the  Treaty  of  the  phrase, '  every  thing  shall  be  re-established 
on  the  footing  they  were  on  before  the  War;'  and  in  particular,  the  second  article, 
by  which  all  '  effects,  dignities,  enclesiastical  benefices,  honours,  and  revenues, 
enjoyed  at  the  commencement  of  the  War,  shall  be  restored,  notwithstanding  all 
dispossessions,  seizures,  or  confiscations  occasioned  by  the  said  War.'  Vattel  uses 
the  word  prizes,  which  generally  means  ships.  But  no  ships  were  to  be  restored 
by  name ;  nor  could  any  that  had  been  confiscated  by  the  Admiralty  have  been 
restored  at  all,  the  right  having  passed  out  of  the  crown  and  vested  in  the  cap- 
tors."— Ward,  ib.,  p.  68,  note. 
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captures  in  Europe  made  before  declaration  were  illegal.  Mr.  Fox  also 
justly  rested  the  attack  by  the  English  Admiral  on  the  law  of  self -de- 
fence, and  pointed  out  the  situation  where  the  captures  were  made,  as 
evidence  that  they  were  taken  in  an  hostile  enterprise;  and  Mr.  Ward 
correctly  observes,  "  he  would  have  done  well  to  have  added,  what  alone 
must  have  closed  the  subject,  that  a  declaration  had,  in  effect,  been  made 
to  the  Ambassador  of  France,  who  had  accepted  the  challenge,  and  knew 
all  its  consequences."^) 

A  regular  declaration  of  War  does  not  appear  to  have  been  made  by 
France  before  the  15th  of  May,  1756;  then  ensued  five  years  of  one  of 
the  most  memorable  wars  which  England  has  ever  carried  on. 

In  1761,  a  negotiation  called,  from  the  names  of  those  who  conducted 
it,  the  Negotiation  of  Stanley  and  Bussy,  was  set  on  foot.(w) 

"By  Article  XI.  of  the  first  Memorial,  presented  by  *France,  r#c>~  -, 
it  was  demanded,  that  captures  before  the  declaration,  except  L 
king's  ships,  should  be  restored,  or  a  recompense  made,  because  taken 
contrary  to  the  Law  of  Nations." M 

And  here  it  may  be  remarked,  that  the  exception  proposed  in  favour  of 
merchantmen,  as  contrasted  with  King's  ships,  is  wholly  at  variance  with 
one  of  the  most  fundamental  rules  of  International  Law,  namely,  that  the 
will  of  the  subject  is  bound  up  in  the  will  of  his  Government,  (x) 

The  answer  to  this  demand  was  perfectly  sound  in  point  of  reason  and 
justice,  and  was  no  doubt  framed  with  the  advice  of  the  eminent  civilians 
who  were  at  that  time  the  advisers  of  the  crown. 

"  The  demand  of  restitution  of  captures  before  the  War  cannot  be 
admitted,  for  it  is  not  founded  upon  any  particular  convention,  nor  yet 
resulting  from  the  Law  of  Nations ;  for  the  right  of  hostilities  does  not 
result  from  a  formal  declaration  of  War,  but  from  the  hostilities  which 
the  aggressor  first  offered. "(y) 

The  soundness  of  the  law  and  the  justness  of  the  reasoning  appear  to 
have  been  eventually  admitted  by  the  enemy  himself;  for  though  this 
answer  was  dictated  while  the  genius  and  energy  of  Chatham  presided 
over  the  British  Councils,  yet  even  at  the  Peace  of  Paris  in  1763,  when 
they  had  been  exchanged  for  the  narrow-minded  pedantry  of  Lord  Bute, 
the  restoration  of  these  prizes  was  not  mentioned  with  respect  to  the 
claims  of  France,  but  with  respect  to  Spain,  who  had  subsequently  become 
a  party  to  the  War, (2)  the  XVI.  Article  contained  the  following  pro- 
visions : — 

"  The  decision  of  the  prizes  made,  in  time  of  peace,  by  the  subjects 
of  Great  Britain,  on  the  Spaniards,  shall  be  referred  to  the  Courts  of 
Justice  of  the  Admiralty  of  Great  *Britain,  conformably  to  the  r  ^^ ., 
rules  established  among  all  nations,  so  that  the  validity  of  the  L 
said  prizes,  between  the  British  and  Spanish  nations,  shall  be  decided 

(i)  Ward,  ib.,  p.  37.  (u)  Mahon,  vol.  iii.  pp.  346-7. 

(v)  Ann.  Reg.  (1761),  vol.  v.  p.  260.  (x)  Vide  ante,  p.  8. 

(y)     Ann.  Reg.  vol.  iv.  art.  x.  "  Of  Answer,"  p.  263. 

(z)  Lord  Chatham,  as  is  well  known,  resigned  in  1761,  because  the  Cabinet 
would  not  declare  War  against  Spain,  of  whose  hostile  intentions  they  then  had 
abundant  evidence. 
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and  judged  according  to  the  Law  of  Nations,  and  according  to  Treaties, 
in  the  Courts  of  Justice  of  the  nation  who  shall  have  made  the  capture. "(a) 

LIX.  (2.)  The  second  precedent  which  is  furnished  by  the  Seven 
Years'  War,  grows  out  of  the  conduct  of  the  King  of  Prussia  in  his  inva- 
sion of  the  territories  of  Austria  and  Saxony,  without  any  previous  decla- 
ration of  War.  His  conduct  with  respect  to  the  King  of  Saxony  is  so 
mixed  up  with  flagrant  and  indefensible  perfidy,  that  it  affords  little 
instruction  upon  the  legal  question  as  to  the  practice  of  nations  in  begin- 
ning a  War,  without  any  previous  declaration.  But  with  respect  to 
Austria  the  case  is  different.  A  very  clear  account  of  this  transaction 
is  thus  given  by  Mr.  Ward  : — 

"  On  an  inspection  of  the  different  diplomatic  pieces,  published  by 
each  party,  the  King  of  Prussia's  cause  for  War  seems  to  have  been  this. 
After  the  peace  of  Dresden,  in  1745,  the  Cabinet  of  Vienna  taking  a 
hostile  disposition  on  his  part,  as  a  sort  of  basis,  revived  and  new-modelled 
a  partition  Treaty  with  Saxony,  by  which,  in  case  of  War,  and  on  the 
supposition  of  conquests,  their  different  shares  of  the  King's  dominions 
were  settled  in  due  precision.  A  secret  Convention  was  afterwards  made 
with  Russia,  by  which  any  quarrel  between  her  and  the  Court  of  Berlin 
was  to  be  considered  as  the  common  cause  of  all  the  Three  Courts.  To  this 
Convention  the  partition  Treaty  with  Saxony  was  held  to  be  applicable ; 
and  though  it  was  not  executed  by  the  King  of  Poland,  it  was  only  in  the 
fear  that  Prussia  might  discover  it,  and  instantly  make  it  a  cause  for 
War.  It  was,  however,  agreed,  that  he  should  be  considered  as  a  party, 
as  much  as  if  had  actually  signed.  In  pursuance  of  this  alliance, 
attempts  were  made  by  Austria  to  bring  on  a  War  between  the  Czarina 
T  *8Q  1  an(*  -Pruss^a>  in  order  that  she  might  *interfere  without  seeming 
L  J  to  be  the  aggressor.  This  had  nearly  succeeded  in  1755,  and 
was  only  delayed  from  the  want  of  magazines  in  Livonia,  where  an  army 
of  70,000  men  was  ordered  to  be  prepared,  for  the  purpose  of  making 
actual  War  in  the  succeeding  year. 

"  Such  seems  to  have  been  the  plan  resolved  upon  by  the  three  Courts, 
whose  designs,  with  copies  of  all  the  Treaties  and  instructions  were 
regularly  communicated  by  a  Saxon  secretary  to  the  King.  It  may  be 
supposed  that  so  vigilant  a  character  was  not  indifferent  to  his  situation. 
He  kept  an  eye  on  Livonia,  where,  finding  the  Russians  had  begun  to 
assemble,  he  marched  an  army  into  Poinerania.  The  Austrians,  also 
beginning  to  march  troops  into  Bohemia,  he  was  resolved  at  once  to  bring 
the  point  to  a  decision.  But  though  fully  prepared,  he  wished  to  avoid 
a  War  if  possible,  and  therefore  demanded  of  the  Court  of  Vienna  a  frank 
explanation  of  its  views.  The  Empress,  by  the  previous  advice  of  Kau- 
nitz,  resolved  to  elude  the  demand  by  an  answer  neither  sinister  nor 
favourable.  She  therefore  replied,  that  in  the  violent  crisis  of  Europe, 
it  was  her  duty  to  take  measures  for  her  security  and  that  of  her  allies. 
This  was  settled  (according  to  Kaunitz's  own  account  to  Fleming,  the 
Saxon  minister,)  with  a  view  to  force  the  King  of  Prussia  to  become  the 
aggressor,  which  account  was  also  communicated  to  Berlin.  The  King 

(a)  Art.  xvi.,  Chalmers's  Collect,  of  Treaties,  vol.  i.  p.  477. 
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yet  made  another  effort,  and  offered  to  disarm,  if  the  Empress  would 
engage  not  to  attack  him  for  two  years.  To  this  was  required  a  categori- 
cal answer ;  but  proceeding  upon  the  same  principle,  the  Empress  only 
returned,  that  the  countries  being  at  peace,  no  such  caution  was  requi- 
site. Upon  this  evasion,  coupled  with  a  knowledge  of  the  motives  upon 
which  it  was  concerted,  the  king  signified  to  the  Court  of  Vienna,  that 
he  should  consider  the  answer  as  a  declaration  of  War  ;(6)  and  r  ^^  -. 
*his  armies,  without  further  form,  or  waiting  for  the  departure  L 
of  his  Ambassador,  instantly  commenced  hostilities."(c) 

LX.  To  the  conduct  of  France  in  forming  an  alliance  (in  1788)  with, 
the  revolted  North  American  colonists  of  Great  Britain,  attention  has 
been  already  drawn  in  an  early  part  of  this  volume,(<7)  and  it  has  been 
iaid,  perhaps  without  sufficient  precision  of  language,  and  in  too  popular 
a  manner,  that  this  conduct  "  was  immediately  followed  by  a  declaration 
of  War  on  the  part  of  Greal  Britain  against  France." 

It  would  have  been  more  correct  to  say  that  it  was  followed  by  the' 

v  •/ 

withdrawal  of  the  English  Ambassador,  and  the  communication  of  a 
message  from  the  Crown  to  Parliament,  as  follows : — "  His  Majesty,  having 
been  informed  by  order  of  the  French  King,  that  a  Treaty  of  Amity  and 
Commerce  has  been  signed  between  the  Court  of  France  and  certain 
persons  employed  by  his  majesty's  revolted  subjects  in  North  America, 
has  judged  it  necessary  to  direct  that  a  copy  of  the  declaration  delivered 
by  the  French  Ambassador  to  Lord  Viscount  Weymouth,  be  laid  before 
the  House  of  Commons ;  and,  at  the  same  time,  to  acquaint  them,  that 
his  majesty  has  thought  proper,  in  consequence  of  this  offensive  commu- 
nication on  the  part  of  the  Court  of  France,  to  send  orders  to  his  Ambas- 
sador to  withdraw  from  that  Court. 

tl  His  majesty  is  persuaded,  that  the  justice  and  good  faith  of  his 
conduct  towards  foreign  Powers,  and  the  sincerity  of  his  wishes  to  pre- 
serve the  tranquillity  of  Europe,  will  be  acknowledged  by  all  the  world ; 
and  his  majesty  trusts  that  he  shall  not  stand  responsible  for  the  disturb- 
ance of  that  tranquillity,  if  he  should  find  himself  called  upon  to  resent 
so  unprovoked  and  so  unjust  an  aggression  on  the  honour  of  his  Crown, 
and  the  essential  interest  of  his  kingdoms,  contrary  to  the  most  solemn 
assurances,  subversive  of  the  *Law  of  Nations,  and  injurious  to  r  ^Q..  -. 
the  rights  of  every  Sovereign  Power  in  Europe. "(e) 

A  doubtful  state  of  things  ensued,  fluctuating  between  Peace  and  War ; 
for  in  spite  of  the  remonstrance  of  some  of  the  wisest  statesmen  of  Great 
Britain, (/) — a  remonstrance  which  subsequent  events  well  justified, — 
the  French  Mediterranean  fleet  was  allowed  to  proceed  to  America, 
where  it  arrived  in  July,  1778  j  there  engagements  took  place  between 
the  English  and  French  ships,  though  no  declaration  of  war  was  then 
known  to  have  been  issued.  In  the  meanwhile  the  channel  fleet  of 


(b)  CEuvres  du  R.  de  P.  Guertede,  Sept.  Ans.  i.  46.     See  also,  for  all  the  docu- 
ments, M6m.  Raisonne'e,  &c.,  avec  les  Pieces  Justificatives  (published  by  the  Court 
of  Berlin.) 

(c)  Ward,  pp.  40-1.  (d)  Vide  ante,  p.  18. 
(e)  Ann.  Reg.  (1T78),  vol.  xxi.  p.  290. 

(/)  Almon's  Debates  in  Parliament,  vol.  viii.  pp.  292,  304;  vol.  x.  p.  100. 
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England,  under  admiral  Keppel,  came  into  collision  with  the  naval  forces 
of  France. 

The  English  admiral's  situation  (observes  the  writer(</)  of  the  History 
of  England  in  the  Annual  Register  of  1779)(A)  was  nice  and  difficult. 
War  had  not  been  declared,  nor  even  reprisals  ordered.  It  was,  however, 
necessary  to  stop  these  frigates,  as  well  in  order  to  obtain  intelligence  as 
to  prevent  intelligence  being  conveyed.  Indeed  it  seemed  a  matter  of 
indispensable  necessity  not  to  miss  the  opportunity  of  acquiring  some 
knowledge  of  the  state,  situation,  and  views  of  the  enemy.  But  that 
fluctuation  of  counsels,  which,  as  has  been  stated,  seemed  to  prevail  at 
that  time,  joined  to  the  peculiar  circumstances  of  the  admiral's  political 
situation,  rendered  any  strong  measure  exceedingly  hazardous.  He  might 
have  been  disavowed,  and  a  war  with  France  might  be  charged  to  his 
rashness,  or  to  the  views  and  principles  of  his  party.  In  this  dilemma, 
the  admiral  determined  to  pursue  that  line  of  conduct  which  he  deemed 
right,  and  to  abide  the  consequences.  The  subsequent  behaviour  of  the 
French  frigates  seemed  calculated  to  afford  a  justification  for  any  measure 
of  violence  which  he  could  have  adopted ;  and  the  celebrated  action 
r  *Q<>  1  bstween  La  Belle  Poule  and  the  Arethusa,  and  *the  capture  of 
~"  -I  the  Licorne, (i)  took  place  off  Brest  on  the  17th  June,  1788 ; 
and  then  "  the  French  king  made  use  of  the  engagement  with  the  Belle 
Poule,  and  the  taking  of  the  other  frigates,  as  the  ostensible  ground  for 
issuing  out  orders  for  reprisal  on  the  ships  of  Great  Britain ;  and  the 
ordinance  for  the  distribution  of  prizes,  which,  as  we  have  already  ob- 
served, had  been  passed  a  considerable  time  before,  although  hitherto 
kept  dormant,  was  now  immediately  published.  Similar  measures  were 
likewise  pursued  in  England,  as  soon  as  the  account  of  these  transactions 
was  received.  Thus  nothing  of  War  was  wanting  between  the  two 
nations,  excepting  merely  its  name,  or  rather  the  formality  of  the  pro- 
clamation."^) 

The  French  king  complained  that  the  Law  of  Nations  had  been  viola- 
ted, because  there  had  been  no  declaration  of  war  previously  to  the  naval 
actions  which  we  have  mentioned.  Now  it  is  remarkable  that  the  French 
king  wrote  to  his  admiral  on  June  5th,  before  a  shot  had  been  fired,  to 

(ff)  Probably  Mr.  Burke.  (A)  P.  58. 

(t)  Mr.  Ward  thus  abridges  the  account  given  in  the  Annual  Register :  "  The 
latter  (the  Belle  Poule)  was  pursued  out  of  sight  of  the  fleet  by  the  Arethusa 
frigate,  and  refusing  to  return  to  speak  with  the  English  Admiral,  an  action  of 
great  gallantry  and  desperation  was  fought  on  the  very  coast  of  France,  by  favour 
of  which  the  Belle  Poule  escaped,  after  losing,  by  her  own  account,  ninety-nine 
men  in  killed  and  wounded.  The  Licorne,  was  brought  under  the  admiral's  stern 
in  the  night,  her  captain  treated  with  every  sort  of  civility,  and  orders  were  issued 
that  he  should  be  attended  without  the  least  molestation  till  the  morning.  When 
that  arrived,  a  shot  being  fired  across  his  way,  to  keep  him  steady  in  his  course, 
he  poured  his  broadside  into  the  America,  at  the  very  moment  when  her  com- 
mander, Lord  Longford,  was  speaking  to  him  on  the  gunwale,  in  the  most  friendly 
terms,  and  instantly  struck  his  colours.  The  Pallas,  another  French  frigate, 
which  hove  in  sight,  was  detained,  in  consequence  of  the  hostility  and  bad  con- 
duct of  the  Licorne,  but  many  merchantmen  were  allowed  to  pass  unmolested  ; 
and  the  admiral  then  learning  the  immense  superiority  of  the  enemy's  force, 
returned  into  port."— Ward,  p.  46.  Ann.  Reg.  (1779,)  vol.  xxii.  pp.  59-60. 

(*)  Ann  Reg.  (1779),  vol.  xxii.  p.  63. 
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express  a  hope  that  the  enemy  would  grant  the  same  immunity  to  his 
*fisheries,  which  he  then  promised  to  those  of  the  English.     But  r  ^qq  -. 
never,  in  truth,  was  a  more  groundless  complaint  published  to  L 
the  world. 

France  had  declared  War  when  she  announced  her  Treaty  with  the 
rebellious  subjects — for  such  at  that  time  they  were — of  Great  Britain, 
when  she  sent  her  fleet  to  America  with  orders  which  could  not  fail  to  lead 
to  open  hostilities  ;  she  declared  War  when  she  recalled  her  ambassador, 
and  no  one  cognizant  of  the  principles  of  International  Law  can  seriously 
doubt  that  it  was  perfectly  competent  to  England,  upon  the  announce- 
ment of  that  Treaty  and  the  withdrawal  of  her  ambassador,  to  have  im- 
mediately commenced  open  hostilities,  or  to  have  adopted  the  preventive 
measure  of  embargo.  It  was  simply  a  question  of  discretion  on  the  part 
of  England  as  to  the  moment  at  which  she  would  choose  to  order  the  first 
cannon  to  be  fired, — a  discretion  which  the  timidity  and  bad  judgment 
of  her  counsellors  caused  her  to  exercise  in  the  manner  least  injurious  to 
her  enemy. 

LXI.  The  War  of  the  French  Revolution  was  not  preceded  by  any 
formal  declaration  between  England  and  France.  On  the  31st  of  De- 
cember, 1792,  Lord  Grenville  wrote  to  M.  Chauvelin :  "  If  France  is 
really  desirous  of  maintaining  friendship  and  peace  with  England,  she 
must  show  herself  disposed  to  renounce  her  views  of  aggression  and  ag- 
grandisement, and  to  confine  herself  within  her  own  territory,  without 
insulting  other  governments,  without  disturbing  their  tranquillity,  without 
violating  their  rights. "(£) 

To  this  the  French  Executive  replied  :  "  If  her  (England's)  explana- 
tions are  yet  insufficient,  and  if  we  are  yet  obliged  to  hear  a  haughty 
language, — if  hostile  preparations  are  yet  continued  in  the  English  ports, 
after  having  exhausted  every  means  to  preserve  peace, — we  will  prepare 
for  War,  with  a  sense  of  the  justice  of  our  cause,  and  of  our  efforts 
*to  avoid  this  extremity.  We  will  fight  the  English,  whom  we  r  ^Q  .  _ 
esteem,  with  regret,  but  without  fear."(wi) 

The  English  ambassador  was  withdrawn,  and  the  French  ambassador 
dismissed ;  and  after  all  these  proceedings  there  can  be  no  doubt  that  the 
vote  of  War  by  the  National  Assembly  of  France,  and  the  seizure  of 
English  property,  was  perfectly  justifiable  in  point  of  form* 

LXII.  Mr.  Ward  observes,  that  in  the  short  war  with  the  northern 
confederacy  in  1801,  after  much  discussion  and  mutual  embargoes,  Sir 
Hyde  Parker,  at  the  mouth  of  the  cannon,  acquainted  the  Commandant 
of  Cronenberg,  that  he  should  consider  the  first  gun  that  was  fired  as  a 
declaration  of  War. 

LXIII.  In  the  War  of  1812,  between  the  North  American  United 
States  and  England,  hostilities  were  immediately  begun  on  the  part  of 
the  United  States  as  soon  as  the  Act  of  Congress  was  passed,  without 
waiting  to  communicate  to  the  English  Government  any  notice  of  their 
intentions,  (n) 

LXIV.   The  War  into  which  we  are  now  plunged  was  preceded  by 

(I)  Ann.  Reg.  (1793,)  vol.  xxxv.  p.  118. 

(m)  Ann.  Reg.  (1793,)  vol.  xxxv.  p.  122.  (n)  1  Kent's  Comm.  54. 
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every  possible  formality,  and,  as  we  have  seen,  with  an  unexampled 
leniency  towards  the  goods  and  persons  of  the  subjects  of  the  enemy. 

The  instances  which  have  been  adduced  are  sufficient  in  point  of 
number  and  magnitude,  to  show  that  so  far  as  the  practice  of  nations  is 
concerned,  a  precedent  declaration  of  War  is  not  ex  debito  justitice  inter 
Gentes. 

LXV.  We  have  now  examined,  upon  this  question  of  the  necessity  of 
a  formal  declaration  of  War,  two  of  the  acknowledged  sources  of  Inter- 
national Law,  namely,  the  Authority  of  Jurists,  and  the  Practice  of  Na- 
tions; and  if  we  consider  the  Reason  of  the  Thing,(o)  another  and  prin- 
cipal source  of  this  jurisprudence,  it  will  be  found  to  support  the  view 
which  has  been  taken  in  the  foregoing  pages.  For  what  does  the  rea- 
r  *Q^  ~\  son  °f  ^e  thing  require  as  a  preliminary  to  *actual  war  ?  Not 
L  J  that  the  party  compelled  to  seek  redress  should  afford  his  enemy, 
the  wrong-doer,  an  opportunity  of  strengthening  himself  in  his  injus- 
tice ;(p)  and  even,  taking  the  other  supposition,  that  both  parties  con- 
ceived themselves  to  be  fully  in  the  right,  no  analogy  of  private  juris- 
prudence suggests  that  the  one  party  should  concede  to  the  other  any 
advantage  in  the  law  suit,  whether  it  be  that  of  evading  the  tribunal  or 
of  mending  his  case ;  the  truth  is,  that  good  faith  and  the  general 
interests  of  the  Society  of  States  require  that  when  one  member  of  it  is 
about  to  exchange  friendly  for  belligerent  relations  with  another,  he 
should  not  do  so  until  fair  and  reasonable  notice  of  his  intentions  has 
been  communicated,  "  et  quidem  (to  adopt  the  words  of  Grotius)  ita 
decretum  publice  ut  ejus  rei  significatio  ab  altera  partium  alteri  facta 

8it."(<?) 

The  channel  of  communication  is,  after  all,  of  little  importance, 
whether  it  be  through  a  demand  accompanied  by  a  direct  intimation 
that  upon  its  refusal  recourse  would  be  had  to  War;  or  whether  that 
intimation  may  be  indirectly  suggested  by  the  nature  of  the  demand 
itself,  and  the  surrounding  circumstances  of  the  case,  among  which  cir- 
cumstances considerable  weight  must  be  ascribed  to  the  withdrawal  of  the 
ambassador,  (r) 

(0)  Vide  ante,  vol.  i.  c.  iii. 

(p)  And  so  Vattel,  who  is  sometimes  cited  as  an  authority  for  the  necessity  of 
the  declaration,  observes : — "  Le  droit  des  gens  n'impose  point  F  obligation  de 
declarer  la  guerre  pour  laisser  a  1'ennemi  le  temps  de  se  pr^parer  a  une  injuste 
defensive.  II  est  done  permis  de  faire  sa  declaration  seulement  lorsque  1'on  est 
arrive"  sur  la  portiere  avec  une  arm6e,  et  meme  apres  que  1'on  est  entr6  dans  les 
terres  de  1'ennemi,  et  que  1'on  y  a  occupe"  un  poste  avantageux,  toutefois  avant 
que  de  ootnmettre  aucune  hostilite".  Car  de  cette  maniere,  on  pourvoit  a  sa  propre 
surete",  et  on  atteint  egalement  le  but  de  la  declaration  de  guerre,  qui  est  de  donner 
encore  a  un  injuste  adversaire  le  moyen  de  rentrer  se"rieusement  en  luimeme,  et 
d'eviter  les  horreurs  de  la  guerre,  en  faisant  justice.  Le  ge"ne"reux  Henry  IV.  en 
usa^de  cette  maniere  envers  Charles-Emmanuel,  due  de  Savoie,  qui  avait  lasse"  sa 
patience  par  des  negotiations  vaines  et  frauduleuses." — L.  iii.  c.  iv.  s.  60. 

(q)  L.  iii.  3-5. 

(r)  De  Rayneval  insists  on  the  necessity  of  a  declaration,  but  he  says :  "  Quant 
a  la  forme  des  declarations  de  guerre,  elle  a  vane" :  1'essentiel  est  qu'elles  soient 
connues,  ou  censees  connues,  par  1'ennemi  avant  les  hostilites.  Elle  doit  etre  notifiee 
aux  puissances  neutres."— Instit.  de  la  Nature  et  des  Gens,  t.  ii.  1.  iii.  c.  ii.  s.  2. 
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*And  this  is,  after  all,  the  conclusion  to  which  a  careful  in-  r  *qfi  -i 
vestigation  of  all  the  passages  upon  the  subject  in  Grotius(s)  L 
and  Vattel  would  lead  us ;  for  we  must  always  distinguish  between  the 
necessity  of  a  declaration  of  War,  previous  to  the  commencement  of 
hostilities,  and  the  necessity  of  some  public  proclamation  or  manifesto, 
accompanying  hostilities  when  commenced ;  such  a  manifesto  might  per- 
haps well  satisfy  the  indictio  or  the  denuntiatio  of  Grotius,  but  at  all 
events  it  is  imperative,  upon  two  grounds :  first,  in  order  that  the  other 
members  of  the  society  of  States  may  be  apprized  of  the  reasons  which 
have  necessitated  a  recourse  to  War,  that  is,  to  a  state  of  things  which 
must  greatly  affect  their  rights  and  their  duties,  "Interpellatio  requiritur 
qua  constet  alio  modo  fieri  fieri  nequire  ut  nostrum  aut  nobis  debitum 
consequamur;"  and,  secondly,  in  order  that  the  subjects  of  the  belliger- 
ents may  be  duly  acquainted  with  an  event  which  brings  with  it  new 
obligations  on  their  part  towards  their  Government,  "exterum  jure  gen- 
tium adejfectus  illos peculiar es  omnibus  casibus  requiritur  denuntiatio, 
non  utrimque  sed,  ab  *alter§,  partium."  Barbeyrac  conceives  r-^nj-, 
that  Grotius  intends  by  these  words  "  the  right  of  appropriating  L 
what  is  captured  from  the  enemy,"  which  right,  as  he  truly  observes, 
cannot,  as  a  matter  of  International  Law,  be  affected  by  the  fact  of  a 
declaration.  And  here  must  be  repeated  an  observation  made  in  an 
earlier  part  of  this  work,  with  respect  to  one  great  advantage  to  the 
general  commonwealth  of  nations  which  flows  from  these  manifestoes, 
namely,  that  they  frequently  contain,  not  only  expositions  of  the  causes 
which  have  led  to  this  result,  but  also  a  defence  of  the  conduct  of  the 
Government,  founded  upon  a  reference  to  the  principals  of  International 
Law,  whether  in  declaring  an  offensive  or  a  defensive  War.  These  public 
documents  furnish,  at  all  events,  decisive  evidence  against  any  State 
which  afterwards  departs  from  the  principles  which  it  has  thus  delibe- 
rately and  solemnly  invoked ;  and  in  every  case  they  clearly  recognize 
the  fact,  that  a  system  of  law  does  exist,  which  ouaht  to  regulate  and 
control  the  international  relations  of  every  State.(f) 

It  should  be  observed,  before  this  subject  be  dismissed,  that,  accord- 
ing to  Vattel,(tt)  the  War  might  lawfully  commence  immediately  after 

(«)  Grotius  says :  "  Ut  bellum  solenne  sit  ex  jure  gentium  duo  requiruntur ; 
primum  ut  geratur  utrimque  auctore  eo,  qui  summam  potestatem  habeat  in  civi- 
tate ;  delude  ut  ritus  quidem  adsint  de  quibus  agemus  in  suo  loco." — L.  i.  3-4.  And 
yet  in  suo  loco,  he  describes  no  particular  ceremonial,  and  expressly  rejects  the 
notion  of  their  being  any  necessity  for  observing  the  ceremonies  of  the  FecialLaw, 
or,  indeed,  for  a  bellum  solenne  at  all,  which,  indeed,  had  fallen  in  desuetude  long 
before  the  passages  were  inserted  in  the  Digest.  Grotius  goes  on  to  say :  "  Sed 
ut  justum  hoc  significatu  non  sufficit  inter  summas  utrimque  potestates  geri,  sed 
oportet,  ut  audivimus,  ut  et  publice  decretum  sit  et  quidem  ita  decretum,  ut  ejug 
rei  sigificatio  ab  altera  partium  alteri  facta  sit,  unde  promulgata  proelis  dixit 
Ennius."— L.  iii.  3-5. 

He  then  cites  Cicero,  as  saying,  "Nullum  bellum  esse  justum  nisi  quod  aut  rebus 
repetitis,  aut  denuntiatum  ante  sit  et  indictum."  This  is  exactly  the  doctrine  in  the 
text :  War  must  be  after  satisfaction  demanded — rebus  repetitis.  And  Grotius  says 
that  when  the  War  is  waged  to  repel  aggression  or  to  repel  an  actual  offender, 
"  nulla  requiritur  denuntiatio."— L.  iii.  c.  3,  6. 

(i)  Vide  ante,  vol.  i.  p.  50. 

(u)  "  Corome  il  est  possible  que  la  crainte  pre"sente  de  nos  annes  fasse  impression 
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the  declaration, — a  concession  which  reduces  *the  supposed 
L  J  necessity  of  it  to  a  practical  absurdity.  If  a  State  may  march  an 
army  to  the  frontiers  of  a  State,  declare  War,  and  enter  the  borders  of 
the  State  the  next  minute,  no  one  object  of  a  declaration  is  attained 
which  is  not  equally  attained  by  a  promulgation  at  home,  or  by  any  other 
means  of  giving  notice  of  hostile  intentions :  and  here  Bynkershoek's(v) 
question  must  be  answered,  "  quid  enim  a  vi  distat  negata  petitio  ?" 
The  refusal  sufficiently  puts  the  refusing  State  upon  its  guard. 

LXVI.  It  remains  to  notice  the  doctrine  of  the  Public  Law  of  Eng- 
land upon  this  question. 

Lord  Chief  Justice  Hale,  after  speaking  of  the  ceremonies  attendant 
on  a  Solemn  Law,  observes,  "  whether  these  handsome  methods  be  ob- 
served or  not,  yet  if  de  facto  there  be  a  War  between  princes,  they  and 
their  subjects  are  in  a  state  of  hostility,  and  they  are  in  the  condition  of 
enemies  (hostes)  to  each  other ;  but  now  for  the  most  part  these  ancient 
solemnities  are  antiquated. "(w\ 

The  learned  judge  goes  on  to  say  that  "  a  general  War  is  of  two  kinds : 
helium  solemniter  denuntiatum,  or  bellum  non  solemniter  denuntiatum. 
The  former  sort  of  War  is  when  War  is  solemnly  declared  or  proclaimed 
by  our  king  against  another  prince  or  State ;  thus  after  the  pacification 
between  the  king  and  the  Dutch  at  Breda,  upon  new  injuries  done  to  us 
by  the  Dutch,  the  king  by  his  printed  declaration,  1671,  declared  War 
against  them ;  and  this  is  the  most  formal  solemnity  of  a  War  that  is 
now  in  use. 

"A  War  that  is  non  solemniter  denuntiatum  is,  when  two  nations  slip 
suddenly  into  a  War  without  any  solemnity ;  and  this  ordinarily  hap- 
peneth  among  us.  The  first  Dutch  War  was  a  real  War,  and  yet  it  began 
barely  upon  general  letters  of  marque.  Again,  if  a  foreign  prince  in- 
vades our  coast,  or  sets  upon  the  king's  navy  at  sea,  hereupon,  a  real, 
r  *QQ  i  Chough  not  a  solemn  War,  may,  and  hath  formerly  arisen,  and 
L  J  *therefore,  to  prove  a  nation  to  be  in  enmity  to  England,  or 
to  prove  a  person  to  be  an  alien  enemy,  there  is  no  necessity  of  showing 
any  War  proclaimed,  but  it  may  be  averred,  and  so  put  upon  trial  by  the 
country,  whether  there  was  a  War  or  not;  and  therefore  p.  31  Eliz.  in 
Justice  Owen's  Reports, (x\  in  an  action  of  debt,  the  defendant  pleaded 

sur  1'esprit  de  notre  adversaire,  et  1'oblige  a  nous  rendre  justice,  nous  devons 
encore  ce  management  a  rhumanite",  et  surtout  au  sang  et  au  repos  des  sujets,  de 
declarer  &  cette  nation  injuste,  ou  a  son  conducteur,  que  nous  aliens  enfin  recourir 
au  dernier  remede,  et  employer  la  force  ouverte  pour  le  mettre  a  la  raison.  C'est 
ce  qu'on  appelle  declarer  la  guerre." — L.  iii.  c.  iv.  s,  51. 

And  to  this  he  adds,  in  a  subsequent  passage:  "II  faut  que  la  declaration  de 
guerre  soit  connue  de  celui  a  qui  elle  s'adresse.  C'est  tout  ce  qu'exige  le  droit 
des  gens  naturel.  Cependant,  ci  la  coutume  y  a  introduit  quelques  formalites,  les 
nations  qui,  en  adoptant  la  coutume,  ont  donne  aces  formalites,  un  consentement  lacite, 
sont  obligees  de  les  observer,  tant  qu'elles  n'y  ont  pas  renonc6  publiquement.  Autre- 
fois  les  puissances  de  1'Europe  envoyaient  des  hdrauts  ou  des  ambassadeurs  pour 
declarer  la  guerre ;  aujourd'hui  oh  se  contente  de  la  faire  publier  dans  la  capitale, 
dans  les  principales  villes,  ou  sur  la  frontiere  ;  on  repand  des  manifestes,  et  la 
communication,  devenue  si  prompte  et  si  facile  depuis  1'etablissement  des  postes, 
en  porte  bientot  la  nouvelle  de  tous  cotes,"— L.  iii.  c.  iv.  s.  55. 

(v)  Ubi  supra.  (w)  Hale's  Pleas  of  the  Crown,  vol.  i.  p.  162. 

(x)  Owen,  45, 
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that  the  plaintiff  was  an  alien,  born  in  Gaunt  under  the  obedience  of  the 
King  of  Spain,  enemy  of  the  queen,  the  plea  was  ruled  good,  though  he 
showed  not  that  any  War  was  proclaimed  between  the  two  realms  ;  and 
according  is-  the  pleading,  7  E.  4,  13.  Rastel's  Entries,  Trespass  per 


^ 

"And  in  very  deed  there  was  a  state  of  War  between  the  Crowns  of 
England  and  Spain,  and  the  Spaniards  were  actual  enemies,  especially 
after  the  attempt  of  invasion  in  88,  by  the  Spanish  Armada,  and  yet  there 
was  no  "War  declared  or  proclaimed  between  the  two  crowns,  as  appears 
by  Camden,  sub  anno  31,  (z)  ibidem,  p  404,  et  ibidem,  p.  466  ;(a)  so  that 
a  state  of  War  may  be  between  two  kingdoms  without  any  proclamation 
or  indication  thereof,  or  other  matter  of  record  to  prove  it. 

And  therefore  in  the  case  in  question  touching  treason,  it  shall  upon 
the  trial  be  inquired  by  the  jury,  whether  the  person,  to  whom  the  party 
indicated  adhered,  were  an  enemy  or  not,  and,  in  order  to  that  whether 
there  were  a  War  between  the  King  of  England  and  that  other  Prince 
whereunto  the  party  adheres.  This  is  purely  a  question  of  fact,  and 
triable  by  the  jury,  and  accordingly  is  the  book  19  E.  4,  6;  and  the 
reason  is  plain,  because  it  may  fall  out,  that  though  there  were  a  league 
between  the  King  of  England  and  a  foreign  Prince,  yet  the  War  may  be 
begun  by  the  foreign  Prince.  Again,  suppose  we,  that  the  King  of 
England  and  *the  King  of  France  be  in  league,  and  no  breach 
thereof  between  the  two  Kings,  yet  if  a  subject  born  of  the  King 
of  France  makes  War  upon  the  King  of  England,  a  subject  of  the  King 
of  England  adhering  to  him  is  a  traitor  within  this  law,  and  yet  the 
Frenchman  that  made  the  War  is  not  a  traitor  but  an  enemy,  and  shall 
be  dealt  with  as  an  enemy  by  martial  law,  if  taken  ;  this  was  the  case  of 
the  Duke  of  Norfolk  adhering  to  the  Lord  Herise,  a  subject  of  the  King 
of  Scots,  in  amity  with  Queen  Elizabeth,  that  made  an  actual  invasion 
upon  England  without  the  King's  commission  :(6)  so  that  an  enemy  ex- 
tends further  than  a  King  or  State  in  enmity,  namely,  an  alien  coming 
into  England  in  hostility."  (c) 

Mr.  Justice  Blackstone,  after  commenting  upon  the  rule  of  the  Roman 
Law,(c?)  which  distinguishes  enemies  from  robbers,  and  upon  the  reason- 
ing of  Grotious  with  respect  to  a  declaration  of  War,  goes  on  to  say, 
"  So  that,  in  order  to  make  a  War  completely  effectual,  it  is  necessary 
with  us  in  England  that  it  be  publicly  declared  and  duly  proclaimed  by 

(y]  Rastel's  Ent.,  pp.  605,  d.,   252,  b. 

(z)  Viz.  1588.  (a)  Sub  anno  1592. 

(b)  M.  13  &  14  Elizabeth,  Co.  P.  C.,  p.  11.  Camden's  Elizabeth,  sub  anno  1571, 
and  also  1572,  in  principle.     14  Elizabeth,  p.  175,  and  the  case  of  Perkin  War- 
beck,  a  Frenchman,  7  Coke's  Reports.     Calvin's  case,  6  Dyer's  Reports,  p.  145, 
n.  (a).     Sherlys's  case,  7  Coke.     Calvin's  case,  ib.  6,  n.  (a). 

(c)  Hale,  pp.  163-4. 

(d)  "  Hostes  sunt,  quibus  bellum  publice  populus  Romanus  decrevit,  vel  ipsi 
populo  Romano  ;  ceteri  latrunculi  vel  prasdones  appellantur.     Et  ideo  qui  a  latro- 
nibus  captus  est,  servus  latronum  non  est,  nee  postliminium  illi  necessariuin  est. 
Ab  hostibus  autem  captus,  ut  puta  a  Germanis  et  Parthis,  et  servus  est  hostium, 
et  postliminio  statum  pristinum  recuperat."  —  Dig.,  xlix.  t.  xv.  s.  24. 

"Hostes  hi  sunt,  qui  nobis,  aut  quibus  nos  publice  bellum  decrevimus;  cseteri 
latrones  aut  prsedones  sunt.  —  Ib.,  L.  t.  xvi.  s.  118. 
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the  sovereign's  authority;  and  then  all  parts  of  both  the  contending 
nations,  from  the  highest  to  the  lowest,  are  bound  by  it."(e) 

*The  English  Courts  have  holden  that  they  will  take  judicial 
L  J  notice  that  a  War  exists  between  this  country  and  a  foreign  State, 
such  War  having  been  recognized  in  different  Acts  of  Parliament ;  and, 
therefore,  that  an  allegation  to  this  effect  need  not  be  proved.(y) 

The  English  Courts  have  also  holden  that  the  public  acts  of  Govern- 
ment, and  acts  by  the  king  in  his  political  capacity,  are  commonly 
announced  in  the  Gazette,  published  by  the  authority  of  the  crown ;  and 
of  such  acts  the  Gazette  is  admitted  in  Courts  of  Justice  to  be  good  evi- 
dence. A  proclamation  for  reprisals,  published  in  the  Gazette,  is  evi- 
dence of  an  existing  War.  Proclamations  for  a  public  peace,  or  for  the 
performance  of  a  quarantine,  and  any  acts  done  by  or  to  the  king  in  his 
regal  character,  may  be  proved  in  this  manner;  and  upon  the  same  prin- 
ciple, articles  of  War,  purporting  to  be  printed  by  the  king's  printer, 
are  allowed  to  be  evidence  of  such  articles. (#) 

In  the  case  of  the  Nayade,  which  has  been  already  cited, (^)  Lord 
Stowell  decided  that  War  might  exist,  so  far  as  the  rights  of  a  third 
State  were  concerned,  between  two  other  States  without  any  formal 
declaration ;  the  point  is  perhaps  not  so  clear  when  the  question  is  be- 
tween two  States,  one  of  which  only  has  declared  War,  and  of  which 
declaration  the  other  State  has  taken  no  public  cognizance.  This  is  a 
question  rather  of  Public  than  International  Law,  but  it  should  be  men- 
tioned that  in  a  subsequent  case  in  1812,  in  which  a  question  arose  about 
the  capture  of  a  Swedish  vessel  by  a  British  ship,  Lord  Stowell  ob- 
served— "  The  point  on  which  the  captors  rely  for  condemnation  in  the 
present  case  is,  the  legal  incapacity  of  the  claimants  in  their  real  cha- 
racter to  carry  on  the  trade  in  which  they  had  engaged.  What  was  the 
relative  situation  of  British  and  Swedish  subjects  at  the  time  when  this 
r*1 091  capture  took  place  ?  Sweden  had  *issued  a  declaration  of  War 
Jl  against  this  country,  but  that  had  not  been  echoed  by  any  coun- 
ter-declaration on  the  part  of  Great  Britain ;  neither  had  the  British 
Government  caused  any  notification  to  be  made  to  its  own  subjects  re- 
specting the  fact  of  the  Swedish  proclamation.  It  might,  perhaps,  be  a 
question  of  some  nicety,  to  determine  how  far  this  unilateral  declaration, 
not  acted  upon  or  even  notified  to  them  by  the  Government  of  their  own 
country,  would  affect  the  right  of  British  subjects  to  carry  on  their 
accustomed  intejcourse  with  the  ports  of  Sweden."(t) 


[*103]  "CHAPTER  VI. 

HOW  WAR  AFFECTS  THE  RELATIONS  OF  ALL  STATES. 

LXVII.   WAR  effects  a  change  in  the  mutual  relations  of  all  States 

(e)  Commentaries  on  the  Laws  of  England,  b.  i.  c.  Tii.  s.  3. 
tf)  Rex  v.  Roberts  &  others,  1  Campbell's  Reports,  399. 
(g)  Russell  on  Crimes,  vol.  ii.  p.  805.  (A)  Vide  ante,  76. 

(i)  The  Success,  1  Dodson's  Adm.  Rep.  133. 
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more  immediately  and  directly  in  the  relations  of  the  belligerents  and 
their  allies,  but  mediately  and  indirectly  in  the  relations  of  States  which 
take  no  part  in  the  contest. 

War,  of  necessity,  brings  with  it  new  rights  to  the  belligerent  and  new 
obligation  to  the  neutral.  It  is  not,  as  it  is  sometimes  inaccurately  ex- 
pressed, that  there  ensues  a  collision  between  the  rights  of  the  two  par- 
ties, because  a  collision  of  rights  is,  accurately  speaking,  impossible,  but 
that  the  rights  of  the  neutral  were  always  subject  to  the  contingency  of 
being  affected  and  modified  by  War ;  for  "  every  duty  is  a  limitation  of 
some  power."(a)  And  as  war  is  a  lawful  mode  of  obtaining  redress  and 
adjusting  differences  between  independent  States,  and  as  this  end  requires 
that  compulsory  means  of  destruction  and  distress  should  be  inflicted 
upon  the  persons  and  property  of  the  enemy,(i)  no  neutral  State  has  a 
right,  for  the  sake  of  private  advantage,  to  prevent  these  compulsory 
means  from  producing  their  effects. 

It  matters  not  whether  the  war  be  called  offensive  on  the  one  side, 
and  defensive  on  the  other.  It  may  happen  that  the  nominally  offensive 
is  the  really  defensive  war, — that  the  *first  blow  has  been  struck  p^-.  ^4-. 
by  way  of  defence  to  ward  off  a  menaced  and  anticipated  blow, —  '- 
nor  does  it  matter  upon  which  element,  earth  or  water,  the  war  be  car- 
ried on, — the  rules  and  principles  of  War,  the  rights  of  belligerents  and 
the  duties  of  the  neutral  are  the  same,  whether  the  war  be  called  offen- 
sive or  defensive,  and  whether  it  be  carried  on  by  sea  or  by  land. 

In  the  case,  indeed,  of  an  ally,  bound  to  assist  when  his  friend  is  at- 
tacked, but  not  always  when  he  attacks,  the  casus  fcederis  may,  as  will 
be  seen  hereafter,  be  affected  by  the  fact,  whether  the  war  be  offensive 
or  defensive  on  the  part  of  the  friend.  But  as,  owing  partly  to  the  fact 
of  the  establishment  of  International  Courts  of  Prize,  and  the  fact  of 
the  non-establishment  of  similar  Courts  of  Booty, (c)  and  partly  to  the 
reason  of  the  thing,  arising  from  the  character  of  warfare  by  sea,  it  has 
happened  that  the  maritime  intercourse  of  nations  during  war  has  been 
subject  to  a  code  of  more  detail  and  more  precision  than  the  intercourse 
by  land,  it  will  therefore  be  convenient  to  consider  the  questions  relating 
to  belligerent  rights  at  sea,  apart  and  distinct  from  those  on  land,  though 
the  principle  of  public  policy  and  public  law  are,  as  Lord  Stowell  ob- 
served, "  just  as  weighty  upon  the  one  element  as  the  other."  (d) 

LXVIII.   We  must  now  proceed  to  consider  the  effect  of  War  upon — 

1.  The  property  and  persons  of  the  subjects  of  the  belligerent  State. 

2.  The  property  and  persons  of  the  subjects  of  the  ally. 

3.  The  property  and  persons  of  the  subjects  of  the  enemy. 

4.  The  property  and  persons  of  the  subjects  of  the  neutrals. 
LXIX.    First,  as  to  the  effect  of  War  upon  the  property  and  persons 

of  the  subjects  of  the  belligerent. 

The  cardinal  maxim  of  law,  which  meets  us  on  the  threshold,  and  which 

(a)  Burke,  Appeal  from  the  New  to  the  Old  Whigs,  Burke's  Works,  vol.  Ls.  p. 
202. 

(b)  "  Xeque  enim  bellum  gerere,  quicquam  aliud  est,  quam  id,  quod  quis  sibi 
deberi  existimat,  manu  extorquere  ab  invito  et  renitente  Principe  vel  Populo." — 
Bj-nk.,  Q.  J.  P.,  1.  i.  c.  iv. 

(c)  Vide  post.  (d)  The  Hoop,  1  Rob.  Adm.  Rep.  21 ?. 
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PiJinr-,  most  materially  affects  the  whole  question,  is  this,  *that  the  will 
L  -I  of  the  subject  is  bound  up  in  that  of  his  Government,  or  of  the 
government  of  the  country  in  which  he  is  domiciled,  as  to  matters  of 
trade,(e)  so  far  as  Public  and  International  Law  are  concerned  with  the 
question. (/)  The  leading  case  on  this  subject  is  the  Hoop,(#)  which 
contains  a  review  of  the  law  of  all  countries  on  this  important  subject. 
Lord  Stowell  supports  his  opinion,  that  by  the  Law  of  England  all 
trading  with  the  public  enemy  is  interdicted,  by  the  following  argu- 
ment : — 

"  In  my  opinion,  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  all  trading  with  the  public 
enemy,  unless  with  the  permission  of  the  sovereign,  is  interdicted.  It 
is  not  a  principle  peculiar  to  the  maritime  law  of  this  country ;  it  is 
laid  down  by  Bynkershoek  as  an  universal  principle  of  law — Ex  na- 
turd  belli  commercia  inter  hostes  cessare  non  est  dubitandum.  Quam- 
vis  nulla  specialis  sit  commerciorum  prohibitio,  ijpso  tamen  jure  belli 
commercia  esse  vetita,  ipsce  indictiones  bellorum  satis  declarant,  &c. 
He  proceeds  to  observe,  that  the  interests  of  trade,  and  the  necessity 
of  obtaining  certain  commodities,  have  sometimes  so  far  overpowered 
this  rule,  that  different  species  of  traffic  have  been  permitted  prout  e  re 
sua,  subditorumque  suorum  esse  censent  principes.  But  it  is  in  all  cases 
the  act  and  permission  of  the  sovereign.  Wherever  that  is  permitted,  it 
is  a  suspension  of  the  state  of  war  quoad  hoc.  It  is,  as  he  expresses  it, 
pro  parte  sic  bellum,  pro  parte  pax  inter  subditos  utriusque  principis. 
It  appears  from  these  passages  to  have  been  the  law  of  Holland  ;  Valin, 
1.  iii.  tit.  6,  art.  3,  states  it  to  have  been  the  law  of  France,  whether  the 
trade  was  attempted  to  be  carried  on  in  national  or  in  neutral  vessels  :  it 
will  appear,  from  a  case  which  I  shall  have  occasion  to  mention  (the 
r*1061  Fortuna,)  *to  have  been  the  law  of  Spain;  and  it  may,  I  think, 
J  without  rashness,  be  affirmed  to  have  been  a  general  principle  of 
law  in  most  of  the  countries  of  Europe. 

"By  the  law  and  constitution  of  this  country,  the  sovereign  alone  has 
the  power  of  declaring  war  and  peace — he,  alone,  therefore,  who  has  the 
power  of  entirely  removing  the  state  of  war,  has  the  power  of  removing 
it  in  part,  by  permitting,  where  he  sees  proper,  that  commercial  inter- 
course which  is  a  partial  suspension  of  the  war.  There  may  be  occa- 
sions on  which  such  an  intercourse  may  be  highly  expedient.  But  it  is 
not  for  individuals  to  determine  on  the  expediency  of  such  occasions  on 
their  own  notions  of  commerce,  and  of  commerce  merely,  and  possibly 
on  grounds  of  private  advantage  not  very  reconcilable  with  the  general 
interest  of  the  State.  It  is  for  the  State  alone,  on  more  enlarged  views 
of  policy,  and  of  all  circumstances  that  may  be  connected  with  such  an 
intercourse,  to  determine  when  it  shall  be  permitted,  and  under  what 
regulations.  In  my  opinion,  no  principle  ought  to  be  held  more  sacred 
than  that  this  intercourse  cannot  subsist  on  any  other  footing  than  that 

_  (e)  The  Indian  Chief,  5  Ib.  19.  "  A  criminal  transaction  on  the  common  prin- 
ciple, that  it  is  illegal  in  any  person  owing  an  allegiance,  thotigh  temporary,  to  trade 
with  the  public  enemy." 

(/)  The  Santa  Cruz,  1  Ib.  61.  (g)  The  Hoop,  1  Ib.  198. 
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of  the  direct  permission  of  the  State.  Who  can  be  insensible  to  the 
consequences  that  might  follow,  if  every  person  in  time  of  war  had  a 
right  to  carry  on  a  commercial  intercourse  with  the  enemy,  and,  under 
colour  of  that,  had  the  means  of  carrying  on  any  other  species  of  inter- 
course he  might  think  fit  ?  The  inconvenience  to  the  public  might  be 
extreme ;  and  where  is  the  inconvenience,  on  the  other  side,  that  the 
merchant  should  be  compelled  in  such  a  situation  of  the  two  countries 
to  carry  on  his  trade  between  them  (if  necessary)  under  the  eye  and  con- 
trol of  the  government  charged  with  the  care  of  the  public  safety. 

"Another  principle  of  law,  of  a  less  politic  nature,  but  equally  general 
in  its  reception  and  direct  in  its  application,  forbids  this  sort  of  commu- 
nication as  fundamentally  inconsistent  with  the  relation  at  that  time  ex- 
isting between  the  two  countries ;  and  that  is,  the  total  inability  to  sus- 
tain any  contract  by  an  appeal  to  the  tribunals  of  the  one  *country  p^..  «,_-. 
on  the  part  of  the  subjects  of  the  other.  In  the  law  of  almost  L 
every  country,  the  character  of  alien  enemy  carries  with  it  a  disability  to 
sue,  or  to  sustain  in  the  language  of  the  civilians  a  persona  standi  in 
judicio.  The  peculiar  law  of  our  own  country  applies  this  principle  with 
great  rigour.  The  same  principle  is  received  in  our  courts  of  the  Law  of 
Nations  ;  they  are  so  far  British  courts,  that  no  man  can  sue  therein  who 
is  a  subject  of  the  enemy,  unless  under  particular  circumstances  that  pro 
Tide  vice  discharge  him  from  the  character  of  an  enemy;  such  as  his 
coming  under  a  flag  of  truce,  a  cartel,  a  pass,  or  some  other  act  of  public 
authority  that  puts  him  in  the  king's  peace  pro  hdc  vice.  But  otherwise 
he  is  totally  exlex;  even  in  the  case  of  ransoms  which  were  contracts,  but 
contracts  arising  ex  jure  belli,  and  tolerated  as  such,  the  enemy  was  not 
permitted  to  sue  in  his  own  proper  person  for  the  payment  of  the  ransom 
bill;  but  the  payment  was  enforced  by  an  action  brought  by  the  imprisoned 
hostage  in  the  courts  of  his  own  country,  for  the  recovery  of  his  freedom. 
A  State  in  which  contracts  cannot  be  enforced,  cannot  be  a  State  of  legal 
commerce.  If  the  parties  who  are  to  contract  have  no  right  to  compel 
the  performance  of  the  contract,  nor  even  to  appear  in  a  Court  of  Jus- 
tice for  that  purpose,  can  there  be  a  stronger  proof  that  the  law  imposes 
a  legal  inability  to  contract  ? — to  such  transactions  it  gives  no  sanction ; 
they  have  no  legal  existence ;  and  the  whole  of  such  commerce  is  at- 
tempted without  its  protection  and  against  its  authority.  Bynkershoek 
expresses  himself  with  great  force  upon  this  argument  in  his  first  book, 
chapter  7,  where  he  lays  down  that  the  legality  of  commerce  and  the 
mutual  use  of  Courts  of  Justice  are  inseparable  :  he  says,  that  cases  of 
commerce  are  undistinguishable  from  cases  of  any  other  species  in  this 
respect — Si  hosti  semel permittas  actiones  exercere,  difficile  est  distinguere 
ex  qud  causd  oriantur,  nee potui  animadvertere  illam  distinctionem  un- 
quam  usu  fuisse  servatam. 

"Upon  these  and  similar  grounds  it  has  been  the *established  I-*-IQQ-| 
rule  of  the  law  of  this  court,  confirmed  by  the  judgment  of  the  L 
Supreme  Court,  that  a  trading  with  the  enemy,  except  under  a  royal 
license,  subjects  the  property  to  confiscation  : — and  the  most  eminent 
persons  of  the  law  sitting  in  the  Supreme  Courts  have  uniformly  sustained 
such  judgments." 
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An  uniform  current  of  English  precedents  is  cited  as  supporting  this 
opinion.  The  highest  authority  of  the  N.  A.  United  States  confirms  this 
judgment  of  Lord  Stowell.  "  No  principle/'  says  Mr.  Justice  Story,  "of 
national  or  municipal  law  is  better  settled  than  that  all  contracts  with  an 
enemy,  made  during  War,  are  utterly  void.  This  principle  has  grown 
hoary  under  the  reverend  respect  of  centuries,  and  cannot  now  be  shaken 
without  uprooting  the  very  foundations  of  national  law."(/i) 

No  rule  of  law  is  in  fact  better  established  by  the  universal  usage  of 
the  community  of  States.  This  rule  of  interdiction  in  no  degree  arises 
from  the  commerce  being  carried  on  by  sea,  the  principles  of  public 
policy  and  public  law  equally  forbid  commercial  intercourse  by  land  ;  and 
when  an  enemy  existed  in  the  other  part  of  the  island  of  Great  Britain, 
such  intercourse  was  deemed  equally  criminal  in  the  jurisprudence  of 
our  country.(t') 

When  the  belligerent  maritime  rights  and  the  question  of  licenses 
come  under  consideration,  we  shall  see  with  what  strictness  this  rule  has 
been  applied  during  the  last  War  to  cases,  in  which  supplies  have  been 
brought  to  a  British  colony  during  its  temporary  subjection  to  the  enemy, 
and  to  cartel  ships. 

In  the  present  War  it  has  pleased  the  Crown  of  England  both  to  waive 
f*1  OQT  a  Srea*  portion  of  her  belligerent  rights  respecting  *neutral  States, 
J  and  also,  with  respect  to  her  own  subjects,  to  allow,  with  certain 
exceptions  relating  to  Contraband  of  War  and  Blockade,  that  her  sub- 
jects shall  and  may,  during  and  notwithstanding  the  present  hostilities 
with  Russia,  freely  trade  with  all  ports  and  places,  wheresoever  situate, 
which  shall  not  be  in  a  state  of  blockade,  save  and  except  that  no  British 
vessel  shall,  under  any  circumstances  whatsoever,  either  under  or  by  vir- 
tue of  this  order  or  otherwise,  be  permitted  or  empowered  to  enter  or 
communicate  with  any  port  or  place  which  shall  belong  to  or  be  in  the  pos- 
session or  occupation  of  her  majesty's  enemies. (&) 

LXX.  Every  State  has  a  right  to  call  home  its  subjects  who  are  in  a 
foreign  country,  when  their  presence  is  deemed  necessary  by  the  Govern- 
ment for  the  defence  of  their  country. 

Every  State  has  a  right  to  forbid  its  subjects  to  serve  the  enemy  against 
their  country,  and  to  punish  them  in  case  of  disobedience.  The  same 
principle  applies  to  prohibit  all  communication  or  correspondence,  and, 
as  we  have  seen,  all  commerce  with  the  enemy.  It  is  simply  a  question 
of  policy  and  expediency  whether,  and  with  what  degree  of  vigour,  the 
right  shall  be  enforced.  But  all  contracts  with  the  enemy  are  null  and 
void, — even  the  insurance  of  an  enemy's  property  is  illegal,  upon  the 
ground  of  its  being  a  species  of  intercourse  with  the  enemy ;  for  the 
same  reason  bills  of  exchange  drawn  by  the  subject  of  one  belligerent 


15  Johnson's  (Amer.)  Rep.  5t.     16  Ib., 
Peters's  United  States  (Amer.)  Rep.  586. 

(i)  Mason  v.  Gist,  1  Durnford  &  East's  Rep.  85.     Potts  v.  Bell,  8  Ib.  548. 

(k)  Order  in  Council,  dated  15th  April,  1854.  But  even  under  this  Order  it  is 
not  lawful  for  the  enemy  to  sell  his  ship  in  the  ports  of  this  country.  The  Odessa, 
Admiralty  Prize  Court  (Dr.  Lushington,)  April  12th,  1855, 
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upon  the  subject  of  the  other  belligerent,  are  illegal  and  Toid.  The 
remission  of  funds  in  money,  or  bills,  to  subjects  of  the  enemy,  the  pur- 
chase of  bills,  or  the  deposit  of  funds  in  the  enemy's  country,  are  unlawful, 
because  they  tend  to  improve  the  resources  and  strengthen  the  hands  of 
the  enemy. (?)  In  fine,  every  communication  with  the  State,  however 
circuitous,  is  prohibited,  unless  it  be  sanctioned  by  the  special  authority 
of  the  Government. 

*LXXI.  It  has  been  holden  by  the  Law  of  England  that  if  a  r^-i-t  A-I 
man  be  adherent  to  the  king's  enemies  in  his  realm,  that  is,  L  J 
the  subjects  of  foreign  Powers  with  whom  the  king  is  at  open  War, 
giving  to  them  aid  and  comfort  in  the  realm  or  elsewhere,  he  is  guilty  of 
treason.  This  must  be  proved  by  some  overt  act,  as  by  giving  them  intel- 
ligence, (m)  by  sending  them  provisions,  by  selling  them  arms,  by 
treacherously  surrendering  them  a  fortress  or  the  like.(w) 

The  11  &  12  William  III.  c.  7,  and  18  George  II.  c.  30,  relate  to  piracy 
committed  under  an  enemy's  commission. 

Upon  an  indictment  on  the  18  George  II.  c.  30,  a  question  was  made 
whether  adhering  to  the  king's  enemies,  by  hostilely  cruising  in  their 
ships,  could  be  tried  as  piracy  under  the  usual  commission  granted  by 
virtue  of  the  statute  28  Henry  VIII.  c.  15.  The  18  George  II.  recites 
that  doubts  had  arisen  whether  subjects  entering  into  the  service  of  the 
king's  enemies,  on  board  privateers  and  other  ships,  having  commissions 
from  France  and  Spain,  and  having  by  such  adherence  been  guilty  of 
high  treason,  could  be  deemed  guilty  of  felony  within  the  intent  of  the 
11  &  12  William  III.  c.  7,  and  be  triable  by  the  Court  of  .Admiralty 
appointed  by  virtue  of  the  said  Act ;  and  then  enacts  that  persons  who 
shall  commit  hostilities  upon  the  sea,  &c.,  against  his  majesty's  subjects 
by  virtue  or  under  colour  of  any  commission  from  any  of  his  majesty's 
enemies,  or  shall  be  any  otherwise  adherent  to  his  majesty's  enemies 
upon  the  sea,  &c.,  may  be  tried  aspirates,  felons,  or  robbers,  in  the  said 
Court  of  Admiralty  in  the  same  manner  as  persons  guilty  of  piracy, 
felony,  and  robbery,  are  by  the  said  Act  directed  to  be  tried  :  but  it  does 
not  say  that  they  shall  be  deemed  pirates,  &c.,  as  in  the  11  &  12  William 
III.  c.  7.  The  prisoner  having  been  convicted,  the  question  was  reserved 
for  consideration  of  the  judges;  and  it  was  agreed  by  eight  who  were 
present,(o)  *that  the  prisoner  had  been  well  tried  under  the  com- 
mission.  For  that  taking  the  11  &  12  William  III.  and  18  George 
II.  together,  and  the  doubt  raised  in  the  latter,  and  also  its  enactment 
that  in  the  instances  therein  mentioned,  and  also  in  case  of  any  other 
adhering  to  the  king's  enemies,  the  parties  might  be  tried  as  pirates  by 
the  Court  of  Admiralty  according  to  that  statute,  it  was  substantially 
declaring  that  they  should  be  deemed  pirates  ;  and  that  it  was  a  juet 
csnstruction  in  their  favour  to  allow  them  to  be  tried  as  such  by  a  jury.(p) 

(I)  1  Kent's  Comrn.  p.  69. 

(m)  Dr.  Hensy's  case,  1  Burrow's  Rep.  650.  R.  v.  Stone,  6  Durnford  &  East's 
Rep.  527. 

(n)  3  Inst.,  x.  Stephen's  (Blackstone's)  Comm.,  vol.  iv.  p.  192. 

(o)  Lord  Loughborough,  Lord  C.  B.  Skynner,  Gould,  J. ;  Willes,  J. ;  Ashurst, 
J. ;  Eyre,  B.;  Perryn,  B. ;  and  Heath,  J. ;  who  met  Nov.  11,  1782. 

(p)  Evan's  case,  MS.,  Gould,  J.,  1  East,  P.  C.,  c.  xvii.  s.  5,  pp.  798,  799. 
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The  offence  of  serving  foreign  States  is  restrained  and  punished,  as 
has  been  shown  in  an  earlier  part  of  this  work,(<?)  by  59  Geo.  III.  c  69, 
generally  known  by  the  name  of  the  "  Foreign  Enlistment  Act ;"  but 
notwithstanding  the  provisions  of  this  Act,  it  has  been  ruled  by  the 
judges  that  a  British  subject,  who,  in  the  service  of  a  foreign  State  at 
peace  with  Great  Britain,  captures  a  British  vessel  which  is  lawfully 
condemned  as  prize  for  breaking  blockade,  is  not  liable  to  an  action  at 
the  suit  of  the  owner  of  the  vessel. (r) 

Since  the  breaking  out  of  the  present  War  between  England  and 
Kussia,  a  statute  has  been  passed,  viz.,  on  the  12th  of  August,  1852, 
"  to  render  any  dealing  with  securities  issued  during  the  present  War 
between  Russia  and  England  by  the  Russian  Government  a  misde- 
meanor."^) 

The  statute  recites  "  that  it  is  expedient  to  prevent  as  much  as  possible 
the  Russian  Government  from  raising  funds  for  the  purpose  of  prosecuting 
the  War  which  it  at  present  carries  on  against  this  country,"  and  enacts 
as  follows : — 

r*1  1 9~\  *"  •"•'  ^'  during  the  continuance  of  hostilities  between  Her 
-I  Majesty  and  the  Emperor  of  Russia,  any  person  within  her 
majesty's  dominions,  or  any  British  subject  in  any  foreign  country,  shall 
wilfully  or  knowingly  take,  acquire,  become  possessed  of,  or  interested 
in  any  stocks,  funds,  scrip,  bonds,  debentures,  or  securities  for  money 
which,  since  the  29th  day  of  March,  1854,  have  or  hath  been,  or  which, 
during  the  continuance  of  hostilities  as  aforesaid,  shall  be,  created,  entered 
into,  or  secured  by  or  in  the  name  of  the  Government  of  Russia,  or  any 
person  or  persons  on  its  behalf,  every  person  so  taking,  acquiring,  becom- 
ing possessed  of,  or  interested  in  any  such  stocks,  funds,  scrip,  bonds,  or 
debentures  as  aforesaid  shall  be  guilty  of  a  misdemeanor,  and  in  Scotland 
of  an  offence  punishable  with  fine  or  imprisonment :  Provided  always, 
that  the  provisions  of  this  Act  shall  not  extend  to  or  include  the  case  of 
any  such  person  or  subject  claiming  an  interest  in  the  estate  or  effects  of 
any  deceased  person,  or  the  case  of  any  such  person  or  subject  taking 
the  estate  or  effects  of  his  debtor  in  execution,  or  the  case  of  any  such 
person  or  subject  claiming  in  any  country  to  be  interested  under  any 
bankruptcy,  insolvency,  sequestration,  cessio  bonorum,  or  disposition  of 
property  in  trust  for  creditors,  but  that  in  every  such  case  the  British 
subject  may  take  and  receive  any  stocks,  funds,  scrip,  bond,  or  debentures, 
or  any  share,  legacy,  dividend,  debt,  or  sum  of  money  due  or  belonging 
to  him,  which  may  arise  from  or  be  produced  by  the  sale  or  proceeds  of 
any  such  stocks,  funds,  scrip,  bonds,  or  debentures  as  aforesaid ;  and 
provided  also,  that  nothing  herein  contained  shall  be  construed  to  include 
the  Government  notes  which  are  used  as  a  circulating  medium  in  the 
Russian  dominions. 

The  third  section  of  the  18  Geo.  II.  c.xxx.,  provides  that  this  act  shall  not  pre- 
vent any  offender  who  shall  not  be  tried  according  thereto  from  being  tried  for 
high  treason  within  this  realm  according  to  the  stat.  28  Hen.  VIII.  c.  xv.  Russell 
on  Crimes,  vol.  i.  p.  98. 

(q)  Vide  ante,  vol.  i.  p.  397,  and  p.  594,  App. 

(r)  Dobree  &  Others  v.  Napier  &  Another,  2  Bingham  (N.  C.)  Rep.  781. 

(«)  17  &  18  Viet.  c.  cxxiii. 


HOW  WAR  AFFECTS  THE  RELATIONS  OF  STATES.  127 

"  II.  All  offences  against  this  Act  committed  beyond  the  limits  of  the 
United  Kingdom  may  be  inquired  of,  tried,  determined,  and  dealt  with 
as  if  the  same  had  been  respectively  committed  within  the  body  of  the 
county  of  Middlesex. 

*"  III.  Nothing  herein  contained  shall  have  the  effect  of  re-  .-,,...  1  „-, 
ducing  to  a  misdemeanor  any  such  offence  which  if  this  Act  had  L 
not  been  passed  would  amount  to  the  crime  of  high  treason,  or  be  deemed 
in  any  manner  to  alter  or  affect  the  law,  relating  to  high  treason ;  but 
no  person  indicted  for  a  misdemeanor  under  this  Act  shall  be  entitled  to 
an  acquittal  on  the  ground  that  the  acts  proved  against  him  amount  in 
law  to  the  crime  of  high  treason." (£) 

LXXII.  Prohibitory  laws,  whether  they  be  civil  or  criminal,  may 
follow  the  subject  wherever  he  goes.(w) 

According  to  the  law  of  England,  treasons  committed  by  subjects  of 
the  British  Crown,  out  of  the  realm,  may  be  tried  in  the  Queen's 
Bench  '}(x)  and,  by  the  law  of  the  same  country,  if  the  crown  send  a 
writ  to  any  subject  when  abroad,  commanding  his  return,  and  the  sub- 
ject disobey,  it  is  a  high  contempt  of  the  royal  prerogative,  for  which  the 
offender's  lands  may  be  seized  till  he  return;  and  then  he  is  liable  to  fine  and 
imprison ment.(y)  And  this  doctrine  is  not  one  peculiar  to  England,  but 
appertains  to  the  general  public  jurisprudence  of  all  civilized  States.(z) 

LXXIII.  There  is  little,  if  any  difference,  in  the  effect  of  War  upon 
allies  and  upon  belligerents;  for  allies,  to  adopt  *the  accurate 
expression  of  Bynkershoek,(a)  form  one  State  (unam  constituunt 
civitateni)  with  the  confederate  belligerent. 

This  principle,  duly  considered  and  applied,  furnishes  a  solution  for 
all  questions  relating  to  the  position,  the  duties,  and  the  rights  of  an 
ally. 

Thus,  for  instance,  the  doctrine  that  all  commerce  and  communication 
is  interdicted  with  the  enemy  is  enforced,  not  only  against  the  subjects 
of  the  belligerent,  but  also  against  those  of  the  ally,  upon  the  supposition 
that  the  rule  was  founded  on  a  strong  and  universal  principle  which  allied 
States  in  War  had  a  right  to  notice  and  apply  mutually  to  each  other's 
subjects. (6) 

So  the  subject  who  returns  to  the  allies  of  his  sovereign  is  entitled  to 
the  Rights  of  Postliminium,  because  he  is  considered  as  having  returned 
to  his  own  country,  (c) 

(t)  The  Act  concludes  with  this  section :  "VI.  On  any  indictment  for  a  misde- 
meanor under  this  Act  the  costs  of  the  prosecution  shall  be  allowed  as  directed 
by  the  several  Acts,  seventh  George  the  Fourth,  chapter  sixty-four,  and  fourteenth 
and  fifteenth  Victoria,  chapter  fifty-five  ;  and  all  the  provisions  of  the  said  Acts 
empowering  Courts  to  order  payment  of  costs  and  expenses,  and  compensation  for 
trouble  and  loss  of  time,  in  the  cases  of  the  misdemeanors  in  the  said  Acts  men- 
tioned, shall  extend  and  be  applicable  to  indictments  for  misdemeanor  under  this 
Act." 

(«)  Bowyer's  Public  Law,  pp.  180,  181.  Sussex  Peerage  Case,  11  Clark  & 
Finelly's  Reports.  Suarez,  De  Legibus,  1.  iii.  c.  xxxii. 

(x)  26  Henry  VIII.,  c.  xiii.     35  Ib.,  c.  ii.     5  &  6  Edward  VI.,  c.  xi. 

(y)  Blackstone's  Comment.,  b.  i.  c.  vii.  pp.  265,  266.  Hawkins,  Pleas  of  the 
Crown,  22.  (z)  Voet,  Ad  Pandectas,  1.  i.  t.  iv.  part.  ii.  De  Statutis,  s.  9. 

(a)  Quaestiones  Juris  Publici,  1.  1,  c.  ix.  (6)  Ib.,  1.  1,  c.  xv. 

(c)  The  Hoop,  1  Rob.  Adm.  Rep.  217. 
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So  a  prize  may  be  lawfully  condemned  in  the  port  of,  or  by  the  tribu- 
nal of  an  ally;(c?)  though  if  the  port  were  neutral,  this  would  be  per- 
haps(e)  unlawful,  with  reference  to  the  locality  of  the  vessel,  and  certainly 
unlawful  with  respect  to  the  tribunal,  if  that  were  neutral. (/) 

LXXIV.  We  have  now  to  consider  the  effect  of  War  upon  the  person 
and  property  of  the  enemy. 

PJU-I-JK-I  *The  first  question  which  arises  upon  this  branch  of  the  sub- 
L  J  ject  is, — who  is  an  enemy?  And  here  some  distinction  must 
be  made  between  person  and  property. 

The  character  of  an  enemy  appears  to  be  indelibly  impressed  upon 
the  person,  according  to  the  Municipal  Law  of  England  and  the  North 
American  United  States,  by  the  allegiance  which  springs  from  the  place 
of  birth,  or  origin,^)  and  also  from  the  the  place  of  domicil,  when  that 
domicil  has  been  formally  acquired,  at  the  instance  of  the  individual, 
under  the  authority  of  the  State.  It  is  for  the  individual,  who  has  so 
acted,  to  take  good  heed  that  he  be  not  taken  in  arms,  either  against  the 
country  of  his  origin,  or  against  the  country  of  his  formal  adoption ;  for 
the  Government  of  each  country  will  be  entitled  to  treat  him  as  a  traitor. 

With  respect  to  property,  a  hostile  character  appears  to  be  impressed 
upon  it,  principally  in  two  ways,  viz  : — 

1.  By  reason  of  the  domicil  of  the  owner; 

2.  By  reason  of  the  traffic  of  the  owner. 

LXXV.  We  have  seen  that  the  enemy  has  no  persona  standi  in  judicio 
in  the  country  of  the  adverse  belligerent,  (h) 

It  may  happen,  indeed,  that  the  enemy  resides  in  the  country  of  the 
adverse  belligerent  under  a  safe  conduct  from  the  sovereign,  which  pro 
tanto  relieves  him  from  the  disability  incident  to  his  character,  or  he 
may  be  permitted  by  a  special  license  to  sue  or  be  sued :  these  are  excep- 
tions,— but  as  a  rule,  he  is  in  the  enemy's  country  exlex. 

When  hostilities  have  begun,  the  person  of  the  enemy  is,  strictly 

r*llfn  sPeaking>  liable  to  seizure,  and  his  property(t)  to  *confiscation. 

-I  The  Romans(&)  exercised  this  summum  jus,  in  the  harshest 

(d )  Bynk.,  Q.  J.  P.,  c.  xv.     Hughes  v.   Cornelius,  Carthew's  Rep.  32.     The 
Christopher,  2  Rob.  209.     Oddy  v.  Bovill,  2  East,  473. 

(e)  The  Henrick  and  Maria,  4  Rob.  43.     The  Comet,  5  Rob.  285.     La  Purissima 
Conception,  6Ib.  45.    The  Constant  Mary,  note  to  the  Kierlighett,  3  Ib.  97.     Tre- 
moulin  v.  Sands,  Carthew's  Rep.  423.     TheNostra  Signora  de  los  Angelos,  3  Rob. 
287. 

(/)  The  Flad  Oyen,  1  Rob.  140.  Havelock  v.  Rockwood,  8  Durn.  &  East,  268. 
Donaldson  v.  Thompson,  1  Campbell,  429.  Smith  v.  Surridge,  4  Esp.  25.  The 
Kierlighett,  3  Rob.  99.  The  Cosmopolite,  3  Ib.  333. 

(ff)  Vide  ante,  vol.  i.  pp.  345-6-7. 

(A)  The  Hoop,  1  Rob.  Adm.  Rep.  201.  Bynk.,  Q.  J.  P.,  1.  i.  c.  vii.  Grot.,  1.  iii. 
c.  iv.  De  Jure  interficiendi  hostes  in  Bello  solenni,  et  alia  vi  in  corpus. 

(i}  With  respect  to  the  goods  or  property  of  an  enemy,  see  Grotius,  1.  iii.  c.  ii.  s. 
2.  Ib.,  c.  vi.  s.  2:  "  Cfeterum  jure  gentium  non  tantum  is  qui  ex  justa  causa 
bellum  gerit,  sed  et  quivis,  in  bello  solenni,  et  sine  fine  modoque,  dominus  sit 
eorum  qua  hosti  eripit,  eo  sensu  nimirum,  ut  a  gentibus  omnibus  et  ipse  et  qui  ab 
eo  titulum  habent  in  possessione  rerum  talium  tuendi  sint ;  quod  dominium  quoad 
effectus  externos  licet  appellare."  Ib.,  c.  vii.  pp.  3-4;  c.  xiii.  pp.1-2.  Puff.,  De 
Jure  Nat.  et  Gent.,  1.  viii.  c.  vi.  p.  23.  Bynk.,  Q.  J.  P.,  1.  i.  c.  vii.  Vattel,  1.  iii. 
c.  viii.  s.  77. 

(k)  "  In  bello  postliminium  est,  in  pace  autem  his,  qui  bello  capti  erant,  de 
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manner,  upon  the  persons  of  those  who,  at  the  breaking  out  of  the  War, 
happened  to  be  in  their  territory;  but  this  practice  has  happily  become 
obsolete. 

Louis  XIV., (?)  though  his  subjects  produced  excellent  works  during 
his  reign  upon  International  Law,  was  not  himself  the  most  scrupulous 
observer  of  the  precepts  of  that  science; — yet  even  he,  by  an  Edict,  in 
January,  1666,  in  which  he  declared  War  against  and  interdicted  all 
commerce  with  England,  declared  also,  by  a  subsequent  Edict,  that  his 
first  Edict  afiected  only  those  English  who  should  be  found  thereafter  on 
high  seas,  or  who  should  act  the  part  of  an  enemy  on  the  French  terri- 
tory, but  not  against  those  private  individuals  who  had  established  their 
domicil  in  France;  and  that  with  respect  to  those  enemies  who  were 
residing  in  France,  but  had  not  obtained  thefts  subditorum,(m\  they 
were  to  depart,  whithersoever  they  listed,  before  the  lapse  of  three 
months. 

This  permission,  however,  Bynkershoek  says,  is  to  be  ascribed  solely 
to  generosity  and  kindness  (liumanitati^  because,  according  to  this 
author,  the  enemy  has  at  all*times,  and  under  all  circumstances,  [-#-1-17-1 
an  absolute  power  of  life  and  death  over  his  enemy, — an  opinion  L 
which  has  already  been  combated  in  a  former  chapter  of  this  volume. 
Bynkershoek  indeed  admits,  that,  even  in  his  time,  there  were  so  many 
Treaties  in  which  a  reasonable  time  for  withdrawal  was  made  a  matter  of 
stipulation,  "  Si  subito  bellum  exarsisset"  (to  borrow  the  language  of  the 
Digest,)  that  this  sumtnum  jus  was  very  rarely,  if  ever,  put  in  force 
against  those  who  were  innocently  abiding  in  the  country  of  the  enemy. 
Since  the  age  of  Bynkershoek,  liberal  provisions  of  this  kind  have  been 
constantly  inserted  in  Treaties  between  States,  both  of  the  New(n)  and 
of  the  Old  World ;  they  have  become,  Mr.  Chancellor  Kent(o)  observes, 
"an  established  formula  in  commercial  Treaties." 

Eminent  jurists  have  considered  these  stipulations  to  be  rather  affirma- 
tions of  the  jus  commune  of  nations,  than  as  introductory  of  any  novel 
principle;  and  among  these  jurists  may  be  mentioned  Grotius,(p) 
Emerigon,^)  and  Vattel.(r)  They  argue  that  the  foreigners  entered  the 
country  under  the  sanction  of  public  faith  ;  that  the  Government  which 
permitted  them  to  enter  did,  by  so  doing,  tacitly  contract  that  they 
should  be  protected  during  their  sojourn,  and.  not  prevented,  unless  by 

quibus  nihil  in  pactis  erat  comprehension,  quod  ideo  placuisse  Servius  scribit, 
quia  spem  revertendi  civibus  in  virtute  bellica  raagis  quam  in  pace  Romani  esse 
voluerunt :  Item  in  pace  qui  pervenerunt  ad  alteros  si  helium  subito  exarsissit,  eorum 
servi  efficiuntur,  apud  quos  jam  hostes  suo  facto  deprehenduntur :  quibus  jus  postli- 
minii." — Dig.  xlix.  t.  xv.  s.  12. 

(1)  Bynk.,  Q.  J.  P.,  1.  i.  c.  iii. 

(m)  Bynkershoek  renders  this  into  Dutch,  ongenatur  aliseert  rynde  (  who  were  not 
naturalized).  It  would  appear,  however,  that  they  were  a  class  put  in  opposition 
to  those  who  were  domiciled. 

(n)  Treaty  between  the  N.  A.  United  States  and  Columbia,  ratified  at  Washing- 
ton, May  27,  1825.  Between  the  N.  A.  United  States  and  Venezuela,  May,  1836. 
Between  the  N.  A.  United  States  and  Chili,  May,  1832,  art.  xxiii.,  permanent  pro- 
tection guaranteed  to  foreigners  who  choose  to  remain. 

(o)  Comment.,  vol.  i.  p.  56.  (p)  L.  iii.  c.  iv.  p.  T.  (y)  L.  i.  p.  567. 

(r)  L.  iii.  c.  iv.  s.  63.     See  also  Azuni,  pt.  ii.  c.  iv.  art.  ii.  s.  7. 

JULY,  1857.— 9 
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some  personal  act  of  misconduct,  from  their  return,  (s)  They  ought, 
therefore,  to  be  allowed  a  reasonable  time  to  retire  with  their  moveable 
property,  and  after  that  time  has  elapsed,  unless,  indeed,  their  detention 
has  been  caused  by  illness,  or  some  invincible  necessity,  to  be  treated  as 
disarmed  enemies. 

*LXXVI.  The  effect  of  War  upon  the  property  of  enemies 
L  J  generally,  is  a  subject  which  requires  a  twofold  consideration, 
namely  : — as  to 

1.  The  property  of  enemies  within  the  territory  of  the  enemy. 

2.  The  property  of  an  enemy  without  the  territory  of  their  enemy. 
It  is  with  the  former  of  these  considerations  that  we  are  at  present  con- 
cerned. 

LXXVII.  It  has  not  unfrequently  been  a  provision  in  Treaties  that 
foreign  subjects  should  be  permitted  to  remain  and  continue  their  employ- 
ment or  business, — so  long,  of  course,  as  it  was  innocently  conducted. 

A  Treaty  of  commerce  between  the  North  American  United  States 
and  the  Republic  of  Chili,  which  was  made  in  May,  1832, M  is  an 
example  of  such  a  permanent  protection  being  afforded  to  foreigners. 
It  has,  indeed,  not  unfrequently  happened  that  this  permission  has 
been  embodied  in  the  very  declaration  of  War, — several  instances  are  to 
be  found  in  former  declarations  by  Great  Britain, — and  it  is  the  opinion 
of  a  great  English  lawyer,(w)  that  when  this  permission  is  so  announced, 
aliens  are  thereby  enabled  to  acquire  personal  chattels,  and  to  maintain 
actions  for  the  recovery  of  personal  rights,  in  as  ample  a  manner  as  alien 
friends, 

LXXVIII.  The  same  humane  and  humanising  permission  has  been 
made  the  subject  of  the  municipal  laws  of  many  countries. 

In  England  it  was  one  of  the  provisions  of  Magna  Charta,  that 
merchants  belonging  to  the  country  of  the  enemy,  found  in  England  at 
the  breaking  out  of  a  War  should  be  attached  "  without  harm  of  body 
or  goods,"  till  the  king  or  his  chief  justiciary  be  informed  how  our 
merchants  are  treated  in  the  country  with  which  we  are  at  war ;  and  if 
ours  be  secure  in  that  country  they  shall  be  secure  in  ours.  This  equit- 
able maxim  does  not  appear  to  have  been  peculiar  to  England,  but 
I-^IIQ-I  *to  have  been  adopted  by  other  northern  nations;  for  instance, 
-I  the  rule,  "quam  legem  exteri  nobis  posuere,  eandem  illis  pone- 
mus,"  prevailed  among  the  Swedes  and  Goths. (a:)  But  it  is  extraordi- 
nary that  such  a  provision  should  have  been  inserted  in  a  federal  act 
between  the  English  monarch  and  his  own  subjects ;  "  il  est  beau," 
Montesquieu  observes,  "  que  la  nation  Angloise  ait  fait  de  cela  une  de 
ces  articles  de  sa  liberteVVy) 

This  remarkable  provision  was  sustained  by  a  decision  of  the  English 
judges  in  the  time  of  Henry  VIII.,  to  the  effect  that  if  a  Frenchman 

is)  Vide  ante,  vol.  i.  p.  355.  (t)  Art.  xxiii.,  1  Kent's  Comm.  56. 

u)  Sir  Michael  Foster,  Discourse  of  High  Treason,  pp.  185-6. 
x)  Black.  Comm.,  book  i.  c.  vii.,  citing  Stiernhook,  De  Jure  Sueton,  1.  iii.  c.  iy. 
(y)  De  1'Esprit  des  Lois,  1.  xx.  c.  xiv.     Ib.,  c.  vii. :  "  C'est  le  peuple  du  monde 
qui  a  le  mieux  su  se  preValoir  a  la  fois  de  ces  trois  grandes  choses  :  la  religion,  le 
commerce,  et  la  liberteV' 
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came  to  England  before  the  war,  neither  his  person  nor  his  goods  should 
be  seized.(z)  But  this  provision  is  confined  to  the  effects  of  alien  mer- 
chants domiciled  within  the  realm  before  the  beginning  of  the  war.  The 
Statute  of  Staples,  27  Edward  III.  c.  17,  carries  the  liberality  of  this 
provision  still  further,  for  by  it  foreign  merchants  residing  in  England 
when  war  broke  out,  were  to  have  convenient  warning  of  forty  days  by 
proclamation  to  depart  the  realm  with  their  goods ;  and  if  by  reason  of 
accident  they  should  be  prevented  from  doing  so,  they  were  allowed  forty 
days  more  to  pass  with  their  merchandise,  with  liberty  to  sell  the  same. 
Nevertheless,  it  has  been,  until  the  recent  War,  the  uniform  custom  of 
Great  Britain  to  seize  as  prizes  all  vessels  and  cargoes  of  her  enemies 
found  afloat  in  her  ports  at  the  commencement  of  war.  Her  practice  in 
the  matter  of  embargoes  has  been  already  mentioned.  In  the  articles 
respecting  the  Droits  of  Admiralty  in  1665,  there  is  a  very  fqrmal  re- 
cognition of  the  rights  of  the  crown  to  all  cargoes  and  vessels  seized 
before  hostilities,  (a) 

*LXXIX.    Spain,  by  a  decree  of  February,  1829,  made  Cadiz  p,,,  <,„-, 
a  free  port,  and  declared  that,  in  the  event  of  war,  foreigners  who  «- 
had  established  themselves  there  for  the  purposes  of  commerce,  should 
be  allowed  a  proper  time  to  withdraw,  and  that  their  property  should  not 
be  subject  to  sequestration  or  reprisals.(i) 

LXXX.  Charles  V.  of  France,  by  an  Ordinance  dated  about  a  cen- 
tury after  the  English  Magna  Charta,  decreed  that  foreign  merchants 
resident  in  France  at  the  time  of  a  declaration  of  war  with  their  coun- 
try, should  have  nothing  to  fear,  but  be  allowed  to  depart  freely  with 
their  effects,  (c) 

LXXXI.  The  United  States  of  North  America,  by  an  Act  of  their 
Congress,  on  the  6th  of  July,  1798, (c/)  authorized  the  President,  in  case 
of  war,  to  direct  the  conduct  to  be  observed  towards  subjects  of  the  hostile 
nation,  being  aliens  and  within  the  United  States,  and  in  what  cases,  and 
upon  what  security,  their  residence  should  be  permitted ;  and  it  declared, 
in  reference  to  those  who  were  to  depart,  that  they  should  be  allowed 
such  reasonable  time  as  might  be  consistent  with  the  public  safety,  and 
according  to  the  dictates  of  humanity  and  national  hospitality,  for  the 
recovery,  disposal,  and  removal  of  their  goods  and  effects,  and  for  their 
departure.  Nevertheless,  the  Supreme  Court  of  the  United  States(e)  has, 

(z)  Brooke's  Abridg.,  tit.  "  Property,"  pi.  38.  Jenkins,  Centenaries,  201,  case 
22.  1  Kent's  Comm.  57-58. 

(a)  The  Rebecca,  1  Rob.  Adm.  Rep.  22V.     Ib.,  p.  230,  n.  (a). 

(b)  1  Kent's  Comm.  56,  n. 

(c)  Ib.,  I.  p.  59,  citing  Henault,  Abreg.  Chron.,  1.  i.  p.  338. 

(d)  Ib.,  c.  Ixxiii.,  ubi  supr. 

(e)  The  cargo  of  the  ship  Emulous,  1  Gallison's  (Amer.)  Rep.  563.    Judge  Story 
held  that  the  Declaration  of  War  imported  a  right  to  confiscate  enemies'  property 
found  within  the  country  at  the  commencement  of  the  War,  and  that  the  Execu- 
tive, without  the  authority  of  Congress,  might  exercise  this  right.     This  case  was 
decided  in  the  Circuit  Court,  and  appealed  from  the  Supreme  Court,  under  the  title 
of  Browne  v.  The  United  States.     In  that  Court  it  was  held  that  the  confiscation 
required  a  legislative  Act  of  Congress.     In  the  Supreme  Court,  however,  Judge 
Story  said  that  his  opinion  was  unchanged,  and  was  shared  by  another  judge. 
The  two  Courts  differed  upon  a  question  of  Constitutional  and  Public  Law;  upon 
the  question  of  International  Law  they  were  agreed. 
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in  a  very  elaborate  and  important  decision,  declared  that  no  *doubt 
L  ""  J  can  now  be  entertained  respecting  the  right  of  every  Govern- 
ment to  take  the  persons  and  confiscate  the  property  of  the  enemy 
wherever  found  ;  that  the  mitigations  of  this  rigid  rule,  which  the 
humane  and  wise  policy  of  modern  times  has  introduced  into  modern 
practice,  may  more  or  less  affect  the  exercise  of  this  right,  but  cannot 
impair  the  right  itself.  That  right,  the  American  judges  say,  remains 
undiminished,  and  when  the  sovereign  authority  shall  choose  to  bring  it 
into  operation,  the  judicial  department  must  give  effect  to  its  will.  Mr. 
Chancellor  Kent  remarks  that,  "  though  this  decision  established  the 
rights  contrary  to  much  of  modern  authority  and  practice,  yet  a  great 
point  was  gained  over  the  rigour  and  violence  of  the  ancient  doctrine, 
by  making  the  exercise  of  the  right  to  depend  upon  a  special  Act  of 
Congress."(/) 

LXXXII.  The  legal  incapacities  and  disabilities  imposed  by  a  state  of 
war,  both  upon  the  alien  individual  enemy  and  the  alien  corporation  of 
the  enemy,  underwent  a  profound  discussion  in  the  case,  The  Society  for 
the  Propagation  of  the  Gospel,  &c.  v.  Wheeler,  in  which  Mr.  Justice 
Story  delivered  the  judgment.^) 

"  The  defence  (he  observed)  of  alien  enemy  is  by  no  means  favoured 
in  the  law;  (A)  and  some  modern  cases  have  gone  a  great  way  in  discoun- 
tenancing it,  —  further,  indeed,  than  seems  consistent  with  the  general 
rules  of  pleading.  In  Casseres  v.  Bell,(t)  the  court  held,  that  the  plea 
of  alien  enemy  must  not  only  aver  such  hostile  character,  but  also  set 
forth  every  fact  that  negatives  the  plaintiff's  right  to  sue  ;  and  this  de- 
cision is  expressly  put  upon  the  mere  ground  of  authority.  On  a  careful 
examination,  however,  of  the  cases  cited,  it  will  not  be  found  that  they 
support  the  doctrine.  In  Derrier  v.  Arnaud,(&)  the  original  record 


r*l  991  ,  Lord  Kenyon  says,  had  been  examined,  the  plea  ne- 

"j  gatived  every  presumption  that  could  arise  in  favour  of  the 
plaintiff's  right  to  sue.  But  the  case  did  not  turn  at  all  upon  that  point, 
but  simply  on  the  question,  whether/ominous,  in  the  plea,  was  equiva- 
lent to  natus,  and  upon  examining  precedents,  the  court  held  the  plea 
good;  and,  as  no  such  objection  was  made,  it  seems  difficult  to  admit, 
that  a  mere  averment  of  the  additional  facts  was  adjudged  necessary, 
when  upon  the  judgment  of  the  court  it  stands  purely  indifferent.  In 
Openheimer  v.  Levy,(?)  to  an  action  of  assumpsit,  the  defendant  pleaded 
alien  nee,  without  saying  saying  alien  enemy,  and  the  court  held,  that, 
as  an  alien  friend  may  maintain  a  personal  action,  and  in  order  to  abate 
the  writ,  the  plaintiff  should  be  shown  to  be  an  alien  enemy,  which  is 
not  to  be  presumed,  nor  the  contrary  necessary  to  be  replied,  therefore 
the  plea  was  bad;  and  so  the  law  had  before  that  time  been  held.(m) 
The  case,  therefore,  steers  wide  of  the  doctrine  contended  for.  In  Wells 

(/)  Cotnm.,  I.  p.  59. 

(ff)  2  Gallison's  (Amer.)  Rep.,  Judgment  of  Story,  J.,  October  Term,  1814,  p. 

l«7i 

(/*)  See  Stephens  on  Pleading,  p.  67,  (ed.  1824.) 

(z)  8  Dunford  &  East's  Rep.  166.  (k)  4  Modern  Rep.  405. 

(1)  2  Strange's  Rep.,  p.  1082.  (m)  Dyer's  Rep.,  p.  2. 
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v.  Williamson )  to  debt  upon  a  bond  by  an  executor,  the  defendant  pleaded 
that  the  plaintiff  was  an  alien  enemy,  and  came  into  England  without  a 
safe  conduct.  The  plaintiff  replied,  that  at  the  time  of  making  the  bond 
he  was,  and  yet  is,  in  England,  by  the  license,  and  under  the  protection 
of  the  king ;  and  upon  demurrer  the  court  held,  not  that  the  plea  was 
bad,  but  that  the  replication  was  good ;  and  the  court  resolved,  that  if 
the  defendant  came  there  before  the  war,  there  was  no  need  of  a  safe 
conduct ;  and  if  he  came  since  the  war,  and  continued  without  molesta- 
tion, it  should  be  intended  that  he  came  by  a  license,  and  his  right  to 
sue  was  consequent  upon  his  protection.  In  this  case,  also,  the  objection 
did  not  arise ;  for  the  only  question  seemed  to  be,  whether  *a 
residence  by  the  licence,  and  under  the  protection  of  the  king, 
would  entitle  the  party  to  sue  without  having  a  safe  conduct;  and  the 
court  held  that  it  would.  And  this  is  but  an  affirmance  of  the  doctrine 
of  the  y  ear-books,  (o) 

"  These  are  all  the  authorities  upon  which  Casseres  v.  Bell  professes 
to  have  been  decided.  On  the  other  hand,  in  Sylvester's  case(p  )  (which 
was  not  cited,)  where  the  plea  was  alien  enemy,  on  demurrer,  the  court 
held  it  good ;  and  that,  if  the  party  were  entitled  under  a  general  or 
special  protection  of  the  king,  he  ought  to  reply  that  fact.  And  so  were 
the  pleadings  in  George  v.  Powell. (5)  And  there  are  several  other  pre- 
cedents, in  which  the  plea  does  not  negative  the  facts,  which  might  enable 
an  alien  enemy  to  sue.(r) 

"  The  case  of  Clark  v.  Morey(s)  pushes  the  doctrine  further,  and  asserts 
that  an  alien  enemy  who  comes  and  resides  within  the  North  American 
United  States  without  a  safe  conduct  or  license  from  the  Government 
(for  so  is  the  averment  in  the  plea,)  is  at  all  events  entitled  to  sue,  until 
ordered  away  by  the  president ;  and  this  too,  although  the  party  is  not 
known  by  the  Government  to  have  his  residence  there.  The  English 
authorities  have  always  required  an  express  safe  conduct  or  an  implied 
license  ;  and  Poulton  v.  Dobree(^)  decides,  that  a  license  is  not  to  be 
implied  from  mere  residence,  unless  sanctioned  by  the  Government  after 
the  commencement  of  hostilities. 

"  It  is  certainly  true  that,  as  to  individuals,  their  right  to  sue  in  the 
courts  of  a  belligerent,  or  to  hold  or  enforce  civil  rights,  depends  not  on 
their  birth  and  native  allegiance,  but  on  the  character  which  they  hold 
at  the  time  when  these  rights  are  sought  to  be  enforced.  A  neutral,  or 
*a  citizen  of  the  United  States,  who  is  domiciled  in  the  enemy's  .-.,,-.  9 .  -. 
country,  not  only  in  respect  to  his  property,  but  also  as  to  his  L 
capacity  to  sue  is  deemed  as  much  an  alien  enemy  as  a  person  actually 
born  under  the  allegiance  and  residing  within  the  dominions  of  the  hostile 
nation.  This,  indeed,  has  long  been  settled  as  the  general  hrv  of  nations, 
and  enforced  in  the  tribunals  of  prize;  and  has  been  latterly  recognized 
and  confirmed  in  the  Municipal  Courts  of  other  nations. (w)  And  the 

(n)  Lord  Raymond's  Rep.  p.  282.     S.  C.  Lutwyche's  Rep.  p.  311.     Salkeld,  46. 
to)  32  Henry  VI.,  23,  (b).  (p)  7  Modern  Rep.  150. 

(q)  Fortescue's  Rep.  p.  221.         (r)  9  Edward  IV.,  7.  Croke's  Elizabeth,  p.  142. 
(#)  10  Johnson's  (Amer.)  Rep.  69.  (t)  2  Campbell's  Rep.  163. 

(u)  Omealy  v.  Wilson,  1  Campbell's  Rep.  482.  McConnell  v.  Hector,  3  Bosan- 
quet  &  Puller,  113. 
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same  principle  has  been  applied  to  a  house  of  trade  established  in  a  hos- 
tile country,  although  the  parties  might  happen  to  have  a  neutral  domicil; 
the  property  of  the  house  being,  for  such  purpose,  considered  as  affected 
with  the  hostile  character  of  the  country  in  which  it  is  employed.(x) 

LXXXIII.  "  In  this  respect"  (the  learned  judge  continued)  "  a  cor- 
poration authorized  by  its  charter  to  carry  on  a  trade,  and  established  in 
the  hostile  country,  such  as  the  East  India  Company,  would  undoubtedly 
be  held,  as  to  its  property,  within  the  same  rule,  even  admitting  its  mem- 
bers possessed  a  neutral  domicil.  In  general,  an  aggregate  corporation 
is  not  in  law  deemed  to  have  any  commorancy,  although  the  corporators 
have  ;(i/}  yet  there  are  exceptions  to  this  principle,  and  where  a  corpora- 
tion is  established  in  a  foreign  country  by  a  foreign  government,  it  is 
undoubtedly  an  alien  corporation,  be  its  members  what  they  may ;  and 
if  the  country  become  hostile,  it  may,  for  some  purposes  at  least,  be 
clothed  with  the  same  character. 

"  If  the  reason  of  the  rule  of  the  disability  of  an  alien  enemy  be,  as  is 
sometimes  supposed,  that  the  party  may  not  recover  effects,  which,  by 
being  carried  hence  may  *enrich  his  country,  that  reason  applies 
as  well  to  the  case  of  a  corporation  as  of  an  individual  in  the 
hostile  country.  If  the  reason  be,  as  Lord  Chief  Justice  Eyre,  in  Spar- 
renburg  v.  Bamatine,(z)  asserts  it  to  be,  that  a  man  professing  himself 
hostile  to  our  country,  and  in  a  state  of  war  with  it,  cannot  be  heard,  if 
lie  sue  for  the  benefit  and  protection  of  our  laws,  in  the  courts  of  our 
country,  that  reason  is  not  less  significant  in  the  case  of  a  foreign  corpo- 
ration, than  of  a  foreign  individual,  taking  advantage  of  the  protection, 
resources,  and  benefits  of  the  enemy's  country.  In  point  of  law,  they 
stand  upon  the  same  footing." 

The  learned  judge  afterwards  proceeded  as  follows  : — 

"Let  us  now  advert  to  the  second  objection,  which  is,  that  the  mem- 
bers of  the  corporation  are  all  alien  enemies.  In  the  writ,  it  is  expressly 
alleged,  that  all  the  members  are  aliens  and  subjects  of  the  King  of  the 
United  Kingdom  of  Great  Britain  and  Ireland.  It  does  not,  however, 
hence  necessarily  follow  that  they  are  alien  enemies.  This  averment  in 
the  writ  was  proper,  if  not  indeed  indispensable,  in  order  to  sustain  the 
jurisdiction  of  this  court;  for  the  corporation,  as  such,  might  perhaps 
have  no  authority  whatsoever  to  maintain  an  action  here,  under  the 
limited  jurisdiction  confided  by  the  constitution  of  the  United  States  to 
their  own  courts.  But  in  the  character  of  its  members  as  aliens,  we  have 
incontestable  authority  to  enforce  the  corporate  rights;  and  it  has  been 
solemnly  settled  by  the  Supreme  Court,  that,  for  this  purpose,  the  court 
will  go  behind  the  corporate  name,  and  see  who  are  the  parties  really 
interested. (a)  And  if,  for  this  purpose,  the  court  will  ascertain  who 
the  corporators  are,  it  seems  to  follow,  that  the  character  of  the  corpo- 
rators may  be  averred,  not  only  to  sustain,  but  also  to  bar,  an  action 

(z)  The  VigUantia  (and  the  cases  therein  cited),  1  Rob.  Adm.  Rep.  1.  The 
Indiana,  2  Gallison's  (Amer.)  Rep.  267. 

(y)  Inhabitants  of  Lincoln  County  v.  Prince,  2  Massachusetts  Amer.  Rep.  544. 

(z)  1  Bosanquet  &  Puller's  Rep.,  p.  163. 

(a)  Bank  of  United  States  v.  Deveaux,  5  Craneh's  (Amer.)  Rep.  61. 
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brought  in  the  name  of  the  corporation.  It  might  therefore  have  been 
pleaded  in  this  case,  even  if  the  corporation  had  been  *established  .-.j.,  „,,-. 
in  a  neutral  country,  that  all  its  members  were  alien  enemies ;  and  "- 
upon  such  a  plea,  with  proper  averments,  it  would  have  deserved  great 
consideration,  whether  it  was  not,  pendente  bello,  an  effectual  bar.  Where 
the  corporation  is  established  in  the  enemy's  country,  the  plea  would  a 
fortiori  apply.  But  although  the  corporation  itself,  and  the  members 
also,  may  be  liable  to  the  imputation  of  being  alien  enemies,  yet  that 
character  does  not  necessarily  or  unavoidably  attach  to  either.  For  aught 
that  appears  upon  the  face  of  the  record,  every  member  of  the  corporation 
may  be  now  domiciled  in  the  United  States,  under  the  safe  conduct  or 
license  of  Government.  In  such  a  predicament,  it  is  clear  that,  though 
aliens,  they  would  not  be  enemies,  but  might  sue  and  be  sued  in  our 
courts. (6)  And  in  respect  to  the  corporation  itself,  although  established  in 
Great  Britain,  it  may  have  the  safe  conduct  or  license  of  the  Government 
of  the  United  States  for  its  property  and  the  maintenance  of  its  corpo- 
rate rights.  It  is  clearly  competent  for  the  Government,  under  the  general 
rights  of  War,  to  grant  letters  of  protection,  and  thereby  to  suspend  the 
hostile  character  of  any  person ;  and  when  he  has  such  protection,  wher- 
ever he  may  be  domiciled,  he  is  to  be  considered,  quoad  hoc,  a  neutral. (c) 

"  Nor  is  there,  in  this  respect,  any  difference  between  a  corporation 
and  an  individual.  And  it  would  be  highly  injurious  to  humanity,  as 
well  as  public  policy,  if  institutions  established  in  a  foreign  country  for 
religious,  literary,  or  charitable  purposes,  might  not,  during  war,  obtain 
protection  and  patronage  for  their  laudable  exertions  to  soften  private 
misery  and  diffuse  private  virtue.  To  support  the  motion  in  arrest  of 
judgment,  it  is  necessary  for  the  court  to  negative  every  presumption 
that  could  arise  of  a  safe  *conduct  or  license,  either  to  the  mem-  p^..  „„-. 
bers  or  to  the  corporation  itself.  This  cannot  be  done  in  the  L 
present  case  consistently  with  the  principles  of  law.  The  suit  was  com- 
menced in  a  time  of  peace,  and  every  presumption,  which  can,  ought  to 
be  made,  to  support  it.  It  is  sufficient,  however,  that  by  possibility  the 
demandants,  in  their  corporate  capacity,  and  the  capacity  of  their  mem- 
bers, may  have  a  persona  standi  injudicio,  to  entitle  them  to  judgment. 

»  There  is  another  consideration  also,  which  may  properly  weigh  in 
this  case.  The  suit  was  commenced  during  peace,  and  on  the  declaration 
of  War  it  was  competent  for  the  tendants  to  plead  the  hostile  alienage 
of  the  demandants,  if  it  existed,  in  bar  to  the  further  prosecution  of  the 
suit,  in  the  nature  of  a  plea  puis  darrein  continuance,  as  it  was  pleaded 
in  Le  Bret  v.  Papillon.(rf)  They  did  not  so  plead,  and  thereby  have 
affirmed  the  ability  of  the  demandants  to  prosecute  the  suit  to  judgment. 
Upon  this  ground,  where  the  disability  of  alien  enemy  occurred  before 
judgment,  and  on  a  scire  facias  on  the  judgment  the  disability  was 
pleaded,  the  plea  has  been  held  bad.(e) 

(6)  Bynk.,  Q.  J.  P.,  c.  xxv.  s.  8.  Wells  v.  Williams,  1  Lord  Raymond's  Rep. 
282. 

(c)  Bynk.,  Q.  J.  P.,  c.  vii.     Usparicha  v.  Noble,  13  East's  Rep.  332. 

(d)  4vEast's  Rep.  502.  (e)  West  v.  Button,  2  Lord  Raymond's  Rep.  853. 
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"Upon  the  whole  the  motion  in  arrest  of  judgment  must  be  over- 
ruled." 

The  same  doctrine,  namely,  that  the  plea  of  alien  enemy  is  one  which 
the  court  will  not  favour,  has  been  holden  by  the  English  Courts  of 
Common  Law.(/)  Nevertheless,  under  the  relaxation  of  belligerent 
rights  introduced  by  the  Orders  in  Council  of  the  existing  War  (1854-5,) 
the  English  Prize  Court  has  holden  that  the  affidavit  of  the  claimant, 
being  an  enemy,  must  state  matter  showing  that  he  has  a  persona  standi 
injudico; — such  a,  persona  will  not  be  presumed,  but  must  be  proved. (<?) 
r*l9»n  *LXXXIV.  The  national  character  of  corporations,  as  well  as 
-I  of  individuals,  frequently  undergoes  discussion  in  Treaties  of 
Peace  which  award  compensation  for  losses  unjustly  sustained  before  or 
during  War. 

It  has  been  held  in  England,  by  the  high  authority  of  the  judicial 
Committee  of  the  Privy  Council,  that  a  Corporation  of  British  Subjects 
in  a  foreign  country,  under  the  control  of  a  foreign  Government,  must 
be  considered  as  a  foreign  Corporation,  and  is  not  therefore  entitled  to 
claim  compensation  for  the  loss  of  its  property,  under  a  Treaty  giving 
the  right  of  doing  so  to  British  Subjects. (A) 

LXXXV.  Domicil  is,  to  a  certain  extent,  another  test  of  an  enemy. 
This  circumstance  imposes  a  hostile  character  upon  the  property,  though 
not  necessarily  upon  the  person,  of  the  domiciled  individual. 

The  question  has  been  much  considered  in  the  Prize  Courts  of  Eng- 
land and  the  North  American  United  States.  They  have  acted  upon 
the  principle  laid  down  by  !Bynkershoek,(i)  and  it  is  now  a  well-estab- 
lished rule,  that  every  person  is  to  be  considered  as  belonging  to  that 
country  where  he  has  his  domicil,  whatever  may  be  his  native  or  adopted 
country.  (&) 

(/)  Schepeler  v.  Durant,  2  Common  Law  &  Equity  Reports  (Finlason,)  729. 

(g)  Eccles.  &  Adm.  Rep.  (Spinks,)  The  Troiga,  vol.  i.  pp.  342-3. 

(A)  Long  v.  Commissioners  for  Claims  on  France,  2  Knapp's  Privy  Council  Rep. 
51.  Daniel  v.  Commissioners  for  Claims  on  France,  ib.,  p.  23. 

(i)  "Hostium  nomine  anet  amici  nostri  intelligantur,qui  victi  apud  hostes  sunt, 
urbe  eorum  forte  occupata,  dubitari  posset  ?  Nou  putat  Petrinus  Bellus,  De  Re 
Militari,  Pt.  II.  tit.  ii.  n.  5 ;  et  nihil  definit  Zouchceus,  De  Jure  Facial.,  Pt.  II.  s. 
viii.  q.  4.  Ego  putarem,  etiam  eos  intelligendos  esse,  certt  quod  ad  bona,  qute  sub 
hostium  imperio  habent,  atque  adeo  ea  bona  jure  belli  probe  recte  a  nobis  occupari, 
si  hostes  antea  ab  amicis  occupaverint.  Quascunque  hostium  sunt  recte  capimus, 
ea  autem  bona  pars  sunt  Imperil  hostilis,  quajque  ita  hosti  prodesse,  nobis  nocere 
possunt." — Bynk.,  Q.  J.  P.,  1.  i.  c.  iii.,  in  fine. 

(k)  The  Vigilantia,  1  Rob.  Adm.  Rep.  1.  The  Endraught,  1  Ib.  19.  The  Sarah 
Christina,  1  Ib.  237.  The  Indian  Chief,  3  Ib.  23.  The  President,  5  Ib.  277.  The 
Neptune,  6  Ib.  403.  The  Venus,  9  Cranch,  (Amer.)  Rep.  253.  The  Frances,  Gil- 
lespie's  claim,  1  Gallis.  (Amer.)  Rep.  614.  The  Mary  and  Susan,  Richardson's 
claim:  McConnel  v.  Hector,  3  Bosanquet  &  Puller's  Rep.  113. 

"  On  n'aura  aucun  e*gard  aux  passe-ports  accord6s  par  les  princes  neutres  ou 
allies,  tant  aux  proprieHaires  qu'aux  maitres  des  navires  sujets  des  Etats  ennemis, 
s'ils  n'ont  e'te'  naturalises,  et  n'ont  transf^re"  leur  domicile  dans  les  Etats  des  dits 
princes  avant  la  declaration  de  la  presente  guerre. 

"  Ne  pourront  pareillement  les  dits  proprie'taires  et  maitres  des  navires  ou  sujets 
des  Etats  ennemis,  qui  auront  obtenu  les  dits  lettres  de  naturalite',  jouir  de  leur 
effet  si,  depnis  qu'elle  ont  e"te  obtenues,  ils  sont  retourne"s  dans  les  Etats  ennemis 
your  y  contimier  leur  commerce." — R^glement  du  21  Octobre,  1744,  art.  xi.  d6cr. 
xxvi.,  Juillet,  1788.  art.  vi. 
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*Thus  the  masters  and  crews  of  ships  are  deemed  to  possess  .-,,,..  9Cn 
the  national  character  of  the  ships  to  which  they  belong  during  L 
the  time  of  their  employment^)  and  even  if  a  person  goes  into  a  belli- 
gerent country  originally  for  temporary  purposes,  he  will  not  preserve 
his  neutral  character,  if  he  remain  there  several  years,  paying  taxes, 
&c.(m\  And  a  neutral  Consul,  resident  and  treating  in  a  belligerent 
country,  is,  as  to  his  mercantile  character,  deemed  a  belligerent  of  that 
country  ;(w)  and  the  same  rule  applies  to  the  subject  of  one  belligerent 
country  resident  in  the  country  of  its  enemy  and  carrying  on  trade 
there  ;(o\  but  the  character  acquired  by  mere  domicil  ceases  upon  removal 
from  the  country.^)  The  native  character  easily  reverts,  and  it  requires 
fewer  circumstances  to  constitute  domicil  in  the  case  of  a  native,  than  to 
impress  the  national  character  on  one  who  is  originally  of  p,.-.  o^-, 
another  *country  ;(<?)  and  in  his  favour,  a  party  is  deemed  to  L 
have  changed  his  domicil,  and  his  native  character  reverts,  as  soon  as  he 
puts  himself  in  itinere  to  return  to  his  native  country  animo  revertendi.(rj 

In  general,  a  neutral  merchant  trading  in  the  ordinary  manner  with  a 
belligerent  country,  does  not,  by  the  mere  accident  of  his  having  a 
stationed  agent  there,  contract  the  character  of  the  enemy.(s)  But  it  is 
otherwise  if  he  be  not  engaged  in  trade  upon  the  ordinary  footing  of  a 
neutral  merchant,  but  as  a  privileged  trader  of  the  enemy,  for  then  he 
is  in  effect  carrying  on  a  hostile  trade. M  And  the  same  remark  applies 
if  his  agent  carry  on  a  trade,  which  is  not  clearly  neutral,  from  the 
hostile  country  ;(u}  if  a  person  be  a  partner  in  a  house  of  trade  in  an 
enemy's  country,  he  is,  as  to  the  concerns  and  trade  of  that  house, 
deemed  an  enemy,  and  his  share  is  liable  to  confiscation  as  such,  not- 
withstanding his  own  residence  is  in  a  neutral  country,  for  the  domicil  of 
the  house  is  considered  in  this  respect  as  the  domicil  of  the  partners. (as) 
But  if  he  has  a  house  of  trade  in  a  neutral  country,  he  has  not  the 
benefit  of  the  same  principle ;  for  if  his  own  personal  residence  be  in  the 
hostile  country,  his  share  in  the  property  of  the  neutral  house  is  liable 
to  condemnation.  A  man  may  have  commercial  concerns  in  two  coun- 
tries, and  if  he  acts  as  a  *merchant  of  both  he  is  liable  to  be  con-  r^-io-iT 
sidered  as  a  subject  of  both,  with  regard  to  the  transactions  respec-  *- 
tively  originating  in  both  countries;  but  shipments  made  by  an  enemy's 
house  on  account  and  risk,  bonajide  and  exclusively,  of  a  neutral  partner  or 
a  neutral  house  are  not  subject  to  confiscation  as  prize  of  War.(yj  How- 

(l)  The  Endraught,  1  Rob.  Adra.  Rep.  xxii.  The  Bernon,  1  Ib.  102.  The 
Embden,  1  Ib.  17.  The  Frederick,  5  Ib.  8.  The  Ann,  1  Dodson,  221. 

(m)  The  Harmony,  2  Rob.  332.     The  Embden,  1  Ib.  17. 

(n)  The  Indian  Chief,  3  Ib.  22.     The  Josephine,  4  Ib.  25. 

(o)  The  Citto,  3  Ib.  38.     M'Connel  v.  Hector,  3  Bos.  &  Pull.  113. 

(p)  The  Indian  Chief,  3  Rob.  12.  (q)  La  Virginie,  5  Rob.  98. 

(V)  The  Indian  Chief,  3  Ib.  12.     The  St.  Lawrence,  1  Gall.  (Amer.)  467. 

(«)  The  Anna  Catharina,  4  Rob.  119.     The  Rendsborg,  Ib.  139. 

(t)  The  Anna  Catharina,  Ib.  119.  (u)  Ibid. 

(x)  The  Vigilantia,  1  Ib.  1,  14,  19.  The  Susa,  2  Ib.  255.  The  Indiana,  3  Ib.  44. 
The  Portland,  Ib.  The  Vriendschap,  4  Ib.  166.  The  Jonge  Klassina,  5  Ib.  297, 
The  Antonia  Johanna,  1  Wheaton  (Amer.,)  159.  The  St.  Joze  Indiana,  2  Gall. 
(Amer.)  268. 

(y)  The  St.  Joze  Indiana,  2  Gall.  (Amer.)  268,  274-289,  290,  291.  The  Frances, 
1  Ib.  618.  S.  C.,  8  Cranch  (Amer.,)  348. 
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ever,  if  a  neutral  be  engaged,  in  peace,  in  a  house  of  trade  in  the  enemy's 
country,  his  property  so  engaged  in  the  house  is  not,  at  the  commence- 
ment of  War,  confiscated ;  but  if  he  continues  in  the  house  after  the 
knowledge  of  the  War,  it  is  liable,  as  above  stated,  to  confiscation. (z) 
It  is  a  settled  principle,  that  traffic  alone,  independent  of  residence,  will, 
in  some  cases,  confer  a  hostile  character  on  the  individual  ;(a)  and  if  a 
neutral  be  engaged  in  the  enemy's  navigation,  it  not  only  affects  the 
peculiar  vessel  in  which  he  is  employed,  but  all  other  vessels  belonging 
to  him  that  have  no  distinct  national  character  impressed  upon  them.(i) 

LXXXVI.  But  in  considering  who  are  enemies,  it  is  to  be  observed 
that  a  declaration  of  War  does  not  per  se  recall  subjects  home. 

"  It  has  been  further  argued/' — Mr.  Justice  Story  said  in  a  case  in 
which  he  delivered  judgment — "that  a  declaration  of  War  is,  in  effect, 
a  command  to  the  citizens  of  the  belligerent  country  abroad  at  the  time, 
to  return  home,  and  that  the  law  allows  a  reasonable  time  and  way  to 
to  effect  it. 

"  I  am  not  aware  of  any  principle  of  public  law,  which  obliges  every 
absent  citizen  to  return  to  his  country,  on  the  breaking  out  of  a  War ; 
nor  has  any  authority  been  produced  which  countenances  the  position. 
It  may  be  admitted,  that  the  sovereign  power  of  the  country  has  a  right 
r*i  39T  *^0  re(lu^re  the  services  of  all  its  citizens,  in  time  of  War,  and 
pi  for  this  purpose  may  recall  them  home  under  penalties  for  diso- 
bedience. But  until  the  sovereign  power  has  promulgated  such  com- 
mand, the  citizens  of  the  country  have  a  perfect  right  to  pursue  their 
ordinary  business  and  trade  in  and  with  all  other  countries,  except  that 
of  the  enemy.  Upon  any  other  supposition,  all  foreign  commerce  would, 
during  War,  be  suspended ;  for  if  it  were  the  duty  of  absent  citizens  to 
return,  it  would,  upon  the  same  principle,  be  the  duty  of  those  at  home 
to  remain  there.  As  to  citizens  in  the  hostile  country,  the  declaration 
of  War  imports  a  suspension  of  all  further  commerce  with  such  country 
and  obliges  them  to  return,  unless  they  would  be  involved  in  all  the  con- 
sequences of  the  hostile  character.  If  they  wish  to  return,  they  must  do 
it  in  a  manner  which  does  not  violate  the  laws ;  and  their  property  cannot 
be  removed  with  safety  from  the  enemy's  country,  unless  under  the  sanc- 
tion of  their  own  Government. 

"  But  even  if  the  position  were  generally  true,  that  is  contended  for, 
the  law  would  never  deem  that  a  reasonable  mode  of  conveying  property, 
home,  which  involved  it  in  a  noxious  trade  with  the  public  enemy.  That 
can  never  be  held  to  be  a  reasonable  mode  of  returning  a  ship  to  the 
United  States,  which  involves  her  in  a  traffic  forbidden  by  the  laws. 
However,  I  am  well  satisfied,  that  the  position  cannot  be  maintained  in 
any  extent  adequate  to  the  purpose  for  which  it  has  been  introduced. "(c) 

LXXXVII.  The  right  of  confiscating  the  debts  of  the  enemy  is  a  cor- 
ollary to  the  right  of  confiscating  his  property. 

(z)  The  Vigilantia,  1  Rob.  1,  14,  15.     The  Susa,  2  Ib.  251,  255. 

(a)  Ibid.     The  Vriendschap,  4  Ib.  166.  (6)  Ibid. 

(c)  The  brig  Joseph,  Judgment  of  Story,  J.,  October  Term,  1813,  1  Gall.  (Amer.) 
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The  strict  righted) — the  summun  jus — by  the  Keason  of  the  Thing, 
and  by  the  opinion  of  every  eminent  jurist,  remains  unquestioned.     « I 
take  upon  me  to  say/'  (observes  Mr.  *  Justice  Story,)  "that  no  r^-ioo-i 
jurist  of  reputation  can  be  found  who  has  denied  the  right  of  L 
confiscation  of  enemies'  debts/Ye) 

Bynknershoek,  writing  in  1737,  observes :  Sed  profecto  videtur  esse 
jus  commune,  ut  et  actiones  publicentur,  ex  eadem  nempe  ratione  qua  cor- 
poralia  quaolibet — actiones  utique  sive  credita  non  minus  Jure  Gentium 
sunt  in  doniinio  nostro,  quam  alia  bona,  eccur  igitur  in  his  jus  belli  sequa- 
mur,  in  illis  non  sequamur  ?  et  cum  nihil  succurrat,  quod  distinction! 
idoneae  locum  praebere  possit,  etiam  sola  ratio  jus  commune  defendit.'Y/) 

The  article  of  the  English  Magna  Charta,  already  referred  to,(^)  does 
not  protect  the  property  or  the  debts  of  foreign  enemies  without  the 
realm.  And  it  appears  to  be  the  ancient  and  well  established  rule  of 
the  English  Common  Law,  as  laid  down  in  the  old  Year  Books,  and 
confirmed  by  the  judgment  of  the  Court  of  Exchequer,^)  that  all  debts, 
all,  what  are  technically  and  barbarously  called,  choses  in  action,  belong- 
ing to  an  enemy  are  forfeitable  to  the  crown  ;  albeit  this  power  is,  as  Lord 
Alvanley,  the  Master  of  the  Rolls,  observed,  very  rarely  executed. (i) 

This  doctrine  has  been  confirmed  by  the  judgment  of  the  Supreme 
Court  in  the  United  States  of  North  America,^)  in  which,  as  Dr.  Story 
says,  it  was  explicitly  asserted  by  some,  reluctantly  admitted  by  some, 
but  denied  by  none  of  the  judges. (Z) 

One,  however,  of  the  English(m)  Common  Law  Tribunals  has  arrived 
at  a  different  conclusion,  and  pronounced  that,  *according  to  pf-io^-i 
modern  International  Law,  the  confiscation  of  private  debts  is  L 
illegal  and  invalid.  The  case  in  which  this  law  was  laid  down,  and  the 
subject  generally,  will  be  considered  when  the  effect  of  the  restoration  of 
peace  upon  the  possessors  of  property  is  discussed. 

LXXXVIII.  So  much  as  to  the  strict  right ;  but  the  rigour  of  this 
right  has  been  mitigated  by  the  humane  and  wise  practice  of  nations,  for 
nearly  a  century  and  a  half,  which  has  forborne  from  the  seizure  of  debts 
and  credits,  and  has  been  accompanied  by  a  principle,  which  has  obtained 
universally,^)  of  allowing  rights  to  debts  and  actions  to  revive  with  the 

(d)  Dig.,  1.  xli.  t.  i.  s.  51 :  "  Transfugam  jure  belli  recipimus.     Et  quae  res  hos- 
tiles  apud  nos  sunt  non  publicae  sed  occupantium  fiunt."     Dig.,  1.  xlix.  t.  xv. 

(e)  Brown  v.  The  United  States,  8  Cranch,  (Amer.)  (March  1,  1814,)  140. 
(/)  Q.  J.  P.,  1.  i.  c.  vii.  (ff)  Vide  ante,  p.  116. 

(A)  Attorney-General  v.  Weeden,  Parker's  Rep.,  p.  267,  citing  Maynard's  Edw. 
II.  Hale,  Pleas  of  the  Crown,  I.  p.  95. 

(i)  Furtado  v.  Rodgers,  3  Bos.  &  Pull.  191. 

(*)  Ware  v.  Hylton,  3  Dallas,  (Amer.)  199. 

(I)  Brown  v.  The  United  States,  8  Cranch,  (Amer.)  143. 

(m)  Wolffe  v.  Oxholm,  6  Maule  &  Selwyn,  92. 

(n)  So  much  so,  that  Vattel  says :  "  Aujourd'hui  1'avantage  et  la  surete"  du  com- 
merce ont  engage^  tous  les  souverains  de  1'Europe  a  se  relacher  de  cette  rigueur. 
Et  des  que  cet  usage  est  ge'ne'ralement  re£u,  celui  qui  y  donnerait  atteinte  blesse- 
rait  la  foi  publique ;  car  les  (Strangers  n'ont  confie"  a  ses  sujets,  que  dans  la  ferme 
persuasion  que  1'usage  ge"ne"ral  serait  observe"."  He  has  before  asserted,  however, 
and  not  very  consistently,  that  the  War  gives  the  same  right  over  our  enemies' 
debt  "  qu'elle  peut  nous  donner  sur  les  autres  biens."  Azuni  follows  in  the  same 
track,  pt.  ii.  c.  iv.  art.  ii.  s.  7. 
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restoration  of  peace.  We  have  already  considered,  in  the  preceding 
chapter  on  Eml>argo,(o)  the  manner  in  which  this  extreme  Eight  has 
been  mitigated  in  practice ;  the  memorable  case  of  the  Silesian(jo)  Loan 
in  1752,  did  not,  Dr.  Story  observes,(g)  in  the  slightest  degree  intimate 
that  International  Law  prohibited  a  sovereign  from  confiscating  debts 
due  to  his  enemies,  even  where  the  debts  were  due  from  the  nation, 
though  it  contained  a  very  able  statement  of  the  injustice  in  that  partic- 
ular case ;  and  this  memorial  admitted  that  when  Sovereigns  or  States 
borrowed  money  from  foreigners,  it  was  very  commonly  expressed  in  the 
contract  that  it  should  not  be  seized  as  reprisals  or  in  case  of  War ;  various 
other  Treaties  have  subsequently  been  entered  into  containing  a  similar 
stipulation,  (r) 

I~*1 3^1  *LXXXIX.  We  have  been  considering  the  question  of  private 
-I  debts.  The  subject  of  debts  due  from  the  State,  in  its  corporate 
capacity,  to  individuals, — money  invested  in  the  Public  Funds  and  the 
like, — has  been  already  discussed.  The  opinion  of  Vattel  upon  this 
point  is  thus  emphatically  expressed :  "  L'Etat  ne  touche  pas  meme  aux 
sommes  qu'il  doit  aux  ennemis ;  partout,  les  fonds  confie"s  au  public  sont 
exempts  de  confiscation  et  de  saisie,  en  cas  de  guerre."  Einerigon(s) 
and  MartensM  are  of  the  same  opinion.  Indeed,  it  is  one  which  now 
may  happily  be  said  to  have  no  gainsayers. 

XC.  With  respect  to  immoveable  property, — lands  or  houses  of  the 
enemy, — the  general  rule  of  civilized  States  appears  to  be,  that  this  kind 
of  property  is  never  confiscated,  upon  the  principle,  that  the  sovereign, 
by  permitting  the  proprietors  to  purchase  and  possess  such  property,  has 
incorporated  them  amongst  his  subjects.  In  cases,  however,  where  the 
income  of  the  estate  would  otherwise  be  sent  out  of  the  country  to 
augment  the  resources  either  of  the  private  or  public  wealth  of  the 
enemy,  it  may  be  sequestrated  during  the  pendency  of  the  War,  without 
any  breach  of  international  usage. (u\ 

We  shall  have  occasion  hereafter  to  consider  the  protection  usually 
f*l  3fH  a^°r<^e(^  by  an  invading  or  conquering  State  to  the  ^landed  pro- 
-I  perty  of  foreigners  in  the  invaded  or  conquered  territory.(x) 

XCI.  Before  this  subject  of  enemies'fy)  property  be  dismissed,  it 
should  be  observed,  that  if  it  have  been  wrongfully  seized  before  the 
War,  it  must  be  resorted.  In  the  Report  of  the  English  Law  Officers 
(1753,)  in  answer  to  the  Prussian  Memorial,  it  was  stated  that  French 

(o)  Vide  ante,  p.  36,  c.  iii.  (p)  Ib.,  p.  25. 

(q)  Brown  v.  The  United  States,  8  Cranch,  (Amer.,)  142. 

(r)  E.  g.,  Treaty  between  N.  A.  United  States  and  England,  1794,  art.  x.  Be- 
tween N.  A.  United  States  and  Holland,  8th  October,  1782,  art.  xviii.  Between 
N.  A.  United  States  and  France,  1778,  art.  xx.  Between  N.  A.  United  States  and 
Prussia,  llth  July,  1799,  art.  xxiii.  Between  N.  A.  United  States  and  Morocco, 
1787,  art.  xxiv.  In  this  Treaty  the  confiscation  of  the  debts  of  individuals  was 
said  to  be  "unjust  and  impolitic."  Between  the  N.  A.  United  States  and  Columbia, 
1825.  Between  the  N.  A.  United  States  and  Chili,  1832.  Between  the  N.  A. 
United  States  and  Venezuela,  1836.  Between  the  N.  A.  United  States  and  the 
Peru-Bolivian  Treaty,  1838. 

(s)  Des  Assur.,  t.  i.  p.  567.  (t)  Vol.  iii.  c.  ii.  s.  5. 

(u)  Bynk.,  Q.  J.  P,,  1  i.  c.  vii.  in  initio.     Vattel,  1.  iii.  c.  v.  s.  76. 

[*}  Grot.,  1.  iii.  c.  vi.  s.  5.     Heffters,  s.  133.  (y)  1  Comment.  65. 
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ships  taken  before  the  War  of  1741,  were  restored  by  the  Admiralty 
Court,  both  during  the  heat  of  the  conflict  and  afterwards,  to  the  French 
owners. 

Such  property  may  not  be  confiscated,  because,  but  for  the  wrong 
done,  it  would  not  have  been  within  the  territory  of  the  belligerents. 
Mr.  Chancellor  Kent  cites  the  Santa  Cruz(2)  as  an  instance  that  in 
England  such  property  is  subject  to  the  rules  of  vindictive  retaliation. 
But  this  seems  to  be  a  mistake.  Lord  Stowell  is  not  speaking  of  pro- 
perty wrongfully  taken,  but  of  property  lawfully  seized  by  Embargo, 
when  he  says,  "  at  the  breaking  out  of  War  it  is  the  constant  practice  of 
this  country  to  condemn  property  seized  before  the  War,  if  the  enemy 
condemns,  and  to  restore  if  the  enemy  restores." 

The  restoration  in  these  cases  is  not  matter  of  right,  but  of  expediency. 
The  English  Law-officers,  in  the  Memorial  which  has  been  just  mentioned, 
were  speaking  of  restoration  in  cases  where  wrong  had  been  done. 


*CH AFTER    VII.  [*137] 
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XCII.  IT  is  important  to  consider  the  doctrine  of  International  Law, 
both  with  respect  to  those  who  may  be  actually  engaged  in  warlike 
operations,  and  to  those  who  may  possess  themselves  of  the  enemy's  pro- 
perty. This  is,  however,  quite  strictly  speaking,  a  question  of  Public 
rather  than  of  International  Law.  A  declaration  of  War,  as  Vattel 
remarks,  which  enjoins  the  subjects  at  large  to  attack  the  enemy's  sub- 
jects, implies  a  general  order.(a)  If  the  unauthorized  subject  carry 
on  War,  or  make  captures,  it  may  be  an  offence  against  the  sovereignty 
of  his  own  nation,  but  it  is  not  a  violation  of  International  Law. (6)  It 
is  true  that  the  sovereign's  order  which  commands  acts  of  hostilities,  and 
gives  a  right  to  commit  them,  is  usually  a  particular  order,(c)  that  is, 
an  order  to  certain  persons,  and  that  such  an  order  greatly  conduces  to 
the  mitigation  of  the  evils  inseparable  from  War ;  but  there  are  many 
conceivable  cases  in  which  a  sovereign  may  appeal  to  all  his  subjects  to 
protect  their  country. (d)  Certainly  the  sovereign  may  commission  whom- 
soever he  pleases  to  carry  on  the  War,  both  by  land  and  sea.  Maritime 
volunteers  or  Privateers^  will  be  considered  hereafter;  but  it  must  be 
remembered  here  that  they  carry  Letters  of  Marque. 

The  legal  position  that  no  subject  can  lawfully  commit  hostilities,  or 
capture  property  of  an  enemy,  when  his  sovereign  has  either  expressly 
or  constructively  prohibited  it,  is  unquestionable. (/)  *But  it  p^-.  <,o-, 
appears  to  be  equally  unquestionable  that  the  sovereign  may  L 

(z)  1  Rob.  A  dm.  Rep.  64. 

(a)  "  At  the  same  time  usage  does  require  a  lawful  commission  for  the  exercise 
of  hostilities." — Martens,  1.  viii.  c.  iii.  s.  2. 

(ft)  Vattel,  1.  iii.  c.  xv.  ss.  224-28.  (c)  Ib.,  s.  224. 

(/)  Ib.,  s.  228.  (?)  Et  vide  ante,  vol.  i.  p.  393. 

(/)  Brown  v.  The  United  States,  8  Cranch,  (Amer.,)  133.    (Story.) 
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retroactively  ratify  and  validate  the  unauthorized  act  of  his  subject.  In 
fact,  the  subject  seizes  at  his  peril,  and  it  is  for  the  sovereign  to  decide 
in  the  last  resort  whether  he  will  ratify  or  repudiate  the  act.(#)  It  is 
another  unquestionable  proposition  that  all  captures  in  War  enure  to 
the  sovereign,  and  can  become  private  property  only  though  his  grant.(A) 
But  this  doctrine  has  not  prevented  the  English  Prize  Courts  from 
holding  that  a  subject  may  seize  hostile  property  for  the  use  of  the  Crown, 
wherever  it  is  found  :  it  will  be  in  the  discretion  of  the  Crown  to  ratify 
the  capture  by  proceeding  to  condemnation;  but  to  the  Prize  Court  it  is 
quite  indifferent  whether  the  capture  was  originally  authorized  or  subse- 
quently sanctioned  by  the  Crown.  This  principle  is  illustrated  by  various 
decisions  of  the  Prize  Courts  in  cases  of  capture  by  non-commissioned 
vessels,  by  commanders  on  foreign  stations  anterior  to  the  War,  by  pri- 
vate individuals  in  port  or  on  the  coasts,  and  by  naval  commanders  on 
shore,  or  unauthorized  expeditions  ;(t)  and  in  cases  where  private  captors 
have  sought  to  obtain  a  condemnation  of  their  captures  to  themselves,  it 
has  been  the  practice  of  the  Prize  Court,  on  failure  of  their  title,  to 
decree  condemnation  to  the  Crown  or  the  Admiralty,  as  the  circumstances 
r*13Ql  re(luired-(&)  "  Nor,"  *says  Mr.  Justice  Story,  in  a  judgment 
-I  which  really  exhausts  the  argument  and  learning  which  belong- 
to  this  subject,  "can  I  consider  these  principles  of  the  British  Courts  a 
departure  from  the  Law  of  Nations." (?)  And  he  proceeds  to  show  that 
Puffendorf  and  Vattel  are  improperly  cited  as  authorities  for  the  position, 
that  private  subjects  who  seize  enemies'  property  are  to  be  considered  as 
Pirates;(m)  and  that  Puffendorf,(»)  Vattel,(o)  Grotius,(_p)  and  Bynker- 
shoekj(g')  when  carefully  and  thoroughly  examined,  fully  sustain  the  law 
administered  in  the  Prize  Courts  of  Great  Britain ;  and  he  adds  the 
remarkable  words,  "If  the  principles  of  British  Prize  Law  go  further, 
I  am  free  to  say  that  I  consider  them  as  the  law  of  this  country." 

So  Mr.  Chancellor  Kent  observes  in  his  Commentaries,  that  "  there  is 
scarcely  a  decision  of  the  Prize  Courts  on  any  general  question  of  public 
usage  which  has  not  received  the  express  approbation  and  sanction  of 
our  national  courts.'Vr) 

XCIII.  We  have  seen  under  what  circumstances  the  property  of 
Foreign  Corporations  may  be  subject  to  Belligerent  Rights ;  it  remains 

(g)  Thorshaven,  1  Edwards's  Rep.  102. 

(h)  The  Elsebe,  5  Rob.  173.  The  Maria  Frai^oise,  6  Rob.  282 ;  11  East's  Rep. 
619.  Brown  v.  The  United  States,  8  Cranch,  (Amer.,)  131. 

(i)  The  Aquila,  1  Rob.  37.  The  Twee  Gesuster,  2  Ib.  284,  n.  The  Rebeckah, 
1  Ib.  227.  The  Gertruyda,  2  Ib.  211.  The  Mariamne,  5  Ib.  11.  The  Charlotte, 
Ib.  282.  The  Richmond,  5  Ib.  325.  Thorshaven,  1  Edward,  102.  Hale,  in  Har- 
grave's  Law  Treatises,  c.  xxviii.  245. 

(k)  The  Walsingham  Packet,  2  Rob.  77.  The  Etrusco,  4  Ib.,  p.  262,  note,  and 
see  cases  just  cited. 

(1)  Brown  v.  United  States,  Cranch,  (Amer.,)  132.  (m)  Ib.  132,  134. 

n)  L.  viii.  c.  vi.  p.  21.  (o)  L.  iii.  c.  xv.  ss.  22-328. 

p)  L.  iii.  c.  vi.  ss.  2,  10,  12. 

q)  Q.  J.  P.,  cc.  iii.  xviii.  xx.  "  Looking  to  the  general  scope  of  his  arguments 
(id.,  cc.  iii.  iv.  xvi.  xvii.,)  I  think  it  might  not  unfairly  be  argued  that,  independent 
of  particular  edicts,  the  subjects  of  hostile  nations  might  lawfully  seize  each 
other's  property  wherever  found." — Story,  ubi  supr.,  p.  134. 

(r)  Part.  i.  1.  iii.  p.  70. 
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to  observe  that  Corporations  may  also,  under  certain  circumstances,  exer- 
cise these  Rights.  Thus,  wars  have  been  carried  on  out  of  Europe  by 
Companies  or  Societies,  but  these  wars  have  been  waged  under  the  direct 
or  implied  authority  of  the  sovereign.  The  right  of  waging  them  is  a 
consequence  of  the  power  granted  by  the  State  to  those  *compa-  r.(,1  .  ^-, 
uies  over  particular  territories. (s)  It  has  so  happened  that  this  L 
power  has  been  only  granted  with  respect  to  possessions  out  of  Europe, 
but  there  does  not  appear  to  be  any  absolute  necessity  that  it  should  be 
so  limited. 

The  East  India  Companies,  as  has  been  already  observed,^)  present 
the  most  remarkable  illustration  of  the  enjoyment  of  this  authority  by 
corporate  bodies.  But  though  they  have  made  war  and  peace  in  their 
own  name,  it  is  clear  that  they  have  done  so  as  delegates  of  their  sove- 
reign ;  and  it  may  be  observed,  that  the  sovereign  regulates  the  distri- 
bution of  the  Booty  captured  in  time  of  war  by  the  East  India  troops.  (M) 

XCIV.  With  respect  to  the  instruments  by  which  the  work  of  de- 
struction and  devastation  may  be  carried  on,  but  little  can  be  said  by  the 
International  Jurist,  and  that  little  must  be  chiefly  of  a  negative  char- 
acter. 

The  means  of  carrying  on  war  are  either  (1)  secret  or  (2)  open. 

With  respect  to  secret  means,  those  of  poison,  of  assassination,  of 
treachery,  are  proscribed  by  Christian  and  civilized  Heathen  nations.  It 
was  a  noble  reply  of  the  Roman  Senate,  even  in  the  days  of  its  corrup- 
tion, to  the  offer  of  a  barbarous  ally  to  destroy  their  enemy  by  poison : — 
"  Si  patrandae  neci  veneum  mitteretur — non  fraude  neque  occulte,  sed 
palam  et  armatum,  populum  Romanum  suos  ulcisci."(x) 

Memorable  also  is  the  language  of  our  own  Lord  Bacon  upon  the  same 
subject : — "It  were,"  he  says,  "just  and  honourable  for  princes,  being 
in  wars  together,  that  however  they  prosecute  their  quarrels  and  debates 
by  arms  and  acts  of  hostility ;  yea,  though  the  wars  be  such  as  they  pre- 
tend, the  utter  ruin  and  overthrow  of  the  forces  and  states  one  of  p.,  , -.  -. 
^another,  yet  they  so  limit  their  passions  as  they  preserve  two  L 
things  sacred  and  inviolable, — that  is,  the  life  and  good  name  each  of 
other. 

"  For  the  wars  are  no  massacres  and  confusions ;  but  they  are  the 
highest  trials  of  right,  when  princes  and  States,  that  acknowledge  no 
superior  upon  earth,  shall  put  themselves  upon  the  justice  of  God  for  the 
deciding  of  their  controversies  by  such  success  as  it  shall  please  Him  to 
give  on  either  side.  And  as  in  the  process  of  particular  pleas  between 
private  men,  all  things  ought  to  be  ordered  by  the  rules  of  civil  laws,  so 
in  the  proceedings  of  the  war  nothing  ought  to  be  done  against  the  Law 
of  Nations  or  the  Law  of  Honour ;  which  laws  have  ever  pronounced 
these  two  sorts  of  men,  the  one  conspirators  against  the  persons  of 
princes,  the  other  libellers  against  their  good  fame,  to  be  such  enemies 
of  common  society  as  are  not  to  be  cherished, — no,  not  by  enemies. 

(s)  Martens,  1.  viii.  c.  iii.  s.  2.  (t)  Vol.  i.  s.  122. 

(u)  Case  of  the  Army  of  the  Deccan,  2  Knapp's  Privy  Council  Rep.  103.  The 
question  related  to  .booty  captured  in  the  Pindaree  and  Mahratta  War,  1817-18. 
Vide  post  as  to  this  case  and  booty  generally. 

(x)  Tacit.  Anna!.,  1.  ii.  c.  Ixxxviii. 
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"  For  in  the  examples  of  times  which  were  less  corrupted,  we  find  that 
when,  in  the  greatest  heats  and  extremities  of  wars,  there  have  been 
made  offers  of  murderous  and  traitorous  attempts  against  the  person  of 
a  prince  to  the  enemy,  they  have  been  not  only  rejected,  but  also  re- 
vealed ;  and  in  like  manner,  when  dishonourable  mention  shall  have 
been  made  of  a  prince  before  an  enemy  prince  by  some  that  have  thought 
therein  to  please  his  humour,  he  has  shown  himself,  contrariwise,  utterly 
distasted  therewith,  and  been  ready  to  contest  for  the  honour  of  an 


Nevertheless,  stratagems  by  land  and  sea  are  not  held  to  violate  the 
laws  of  War.  Thus,  the  ambush,  the  disguise  of  uniform,  the  false  flag 
are  allowable,  though  it  is  held  that  before  a  naval  action  be  begun  the 
true  flag  should  be  hoisted. 

r*1  49H  With  respect  to  open  means,  the  employment  of  savages(z)  *and 
•J  cannibals,  the  well-known  subject  of  Chatham's  vehement  cen- 
sure, the  use  of  poisoned  weapons,  the  wanton  devastation  of  territory, 
the  slaughter  and  ill-usage  of  the  unarmed  and  unoffending  men,  much 
more  of  women  and  children,  are  universally  reprobated.  (a) 

Yet  the  use  of  every  instrument  of  open  destruction  (though  the  non- 
use  of  particular  kinds  of  shot  has  sometimes  been  the  subject  of  trea- 
ties,) the  cutting  off  the  resources  of  the  enemy,  by  stopping  the  sup- 
plies of  water,  or  by  devastating  the  adjacent  territory,  are  certainly  le- 
gitimate means  of  harrassing  the  foe. 

XCV.  Something  must  be  said  with  respect  to  the  belligerent's  right 
over  the  person  of  (1)  the  enemy  and  (2)  of  the  prisoner.(6) 

In  the  middle  ages,  when  the  most  gross  and  cruel  treatment  of  pri- 
soners prevailed,  the  Western(c)  and  the  Eastern  Churches  contributed, 
as  we  have  seen,  all  the  mitigation  in  their  power  to  the  exercise  of  their 
hostilities  ;  and  the  Third  Council  of  Lateran  (A.  D.  1179)  forbad  Chris- 
tians to  make  or  to  purchase  slaves,  —  a  principle  which  the  Eastern 
Church  also  enforced  about  eighty  years  afterwards  (A.  D.  1260.) 
r*14.<n  *•""  ^s  to  ^e  enemy  before  he  is  a  prisoner.(rf)  Soldiers  are 
J  not  of  the  unoffending  and  unarmed  class  referred  to  in  the  last 
paragraph,  —  to  wound  and  to  kill,  to  be  wounded  and  to  be  killed,  is  a 
large  part  of  their  terrible  though  necessary  vocation  in  this  imperfect 

(y)  Lord  Bacon,  Certain  Observations  upon  a  Libel  published  this  present  year, 
1592,  vol.  v.  p.  384.  (Ed.  B.  Montagu.) 

(z)  "  But  who  is  the  man  that  has  dared  to  authorise  and  associate  to  our  arras 
the  tomahawk  and  scalping-knife  of  the  savage  ?  To  call  into  civil  alliance  the 
wild  and  inhuman  savage  of  the  woods  ;  to  delegate  to  the  merciless  Indian  the 
defence  of  disputed  rights  ;  and  to  wage  the  horrors  of  his  barbarous  War 
against  our  brethen  ?  These  enormities  cry  aloud  for  redress  and  punishment, 
and,  unless  done  away  with,  will  leave  an  indelible  stain  on  the  national  honour." 
—  Speech  of  Lord  Chatham,  in  Adolphus's  Hist,  of  England,  vol.  ii.  p.  485. 

(a)  In  the  War  now  waged  by  England,  France,  and  Turkej',  against  Russia 
(1854)  in  the  Crimea,  the  English  General  refused  to  abstain  from  firing  upon  a 
particular  quarter  of  Sebastopol,  said  to  be  inhabited  by  women  and  children,  but 
offered  them  a  free  passage  beyond  the  lines  of  the  army. 

(b)  Martens,  1.  viii.  c.  iii.     Vattel,  1.  iii.  c.  viii.  passim. 

(c)  De  Sagittar.,  1.  x.  c.  i.     De  Treuga  et  Pace,  1.  x.  c.  ii.     Putter,  Beitr.,  pp. 
69,  86. 

(d)  Vattel,  1.  iii.  c.  viii.  passim. 
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and  unquiet  world.  But  when,  whether  by  surrender  or  by  capture,  they 
are  manifestly  without  the  will  or  the  power  to  resist,  their  injury  or 
destruction  is  brutal,  sinful,  and  indefensible. (e\  The  conqueror  is 
obliged,  by  the  laws  of  just  War,  to  spare  those  who  lay  down  their 
arms,  who  ask  for  quarter,  or  who  lie  wounded  and  helpless, — to  put 
such  to  death  is  to  commit  murder.  And  those  who  commit  it  ought  to 
die  by  the  hand  of  the  hangman,  and  not  of  the  soldier.  It  is  said  that 
exceptions  to  this  generally  admitted  rule  are  furnished  by  cases  in 
which  the  preservation  of  the  life  of  the  enemy  is  inconsistent  with  your 
own  safety,  in  which  the  cruelty  of  the  enemy  justifies  and  necessitates 
retaliation,  in  which  the  crime  of  the  enemy  before  he  becomes  defence- 
less, warrants  you  in  taking  his  life. 

2.  As  to  the  enemy  after  he  is  a  prisoner.  Is  Henry  V.  to  be  con- 
demned, when,  after  the  battle  of  Agincourt  was  over,  being  suddenly 
attacked  by  a  body  of  armed  peasants,  he  ordered  his  numerous  prisoners 
to  be  put  to  death,  lest  the  scanty  remains  of  his  victorious  army  should 
be  annihilated  ?  Was  Anson  justifiable,  when,  after  the  capture  of  the 
Acapulco  galleon,  finding  that  his  crew  was  outnumbered  by  his  prisoners, 
he  consigned  the  latter  to  the  horrors  and  dreadful  suffering  of  incarcera- 
tion in  the  hold  ? 

These  are  instances  "at  which  morality  is  perplexed,  reason  is 
staggered,  and  from  which  affrighted  nature  recoils."(/)  At  least,  it 
may  be  said,  that  the  clearest  evidence  of  the  absolute  necessity  of  self- 
preservation  is  required  to  palliate  them.  The  *prisoner  who 
has  yielded  under  conditions,  cannot  be  injured  so  long  as  he 
fulfils  his  part  of  the  condition.  The  prisoner  who  has  made  no  such 
condition  may  be  subject  to  all  necessary  restraint,  proportioned,  of 
course,  to  his  readiness  to  submit  or  his  intention  to  escape. 

But  surely  the  brave,  the  wise,  and  the  humane  will  join  in  preferring 
the  conduct  of  Charles  XII. ,  when,  after  the  battle  of  Xarva,  he  disarmed 
and  set  at  liberty  the  prisoners  who  encumbered  him,  to  that  conduct  of 
his  adversary,  who  after  the  battle  of  Pultowa,  sent  the  prisoners,  whose 
prowess  he  had  experienced  and  dreaded,  into  the  wilds  of  Siberia. 

The  selling(^)  prisoners  as  slaves,  is,  as  Vattel  observes,  a  disgrace  to 
humanity,  happily  banished  from  Christendom. (A)  Prisoners  are  ex- 

(e)  "  Weder  in  dem  einem  noch  anderen  Falle  kann  nach  Rechtsregeln  dem 
Gefangen  noch  das  Leben  gefangen  werden  ;  dennjede  erlaubte  Geicalt  endigt  wenn 
der  Gegner  widerstandloss  geworden  1st,  und  berechtiget  bloss  zu  weiteren  Siche- 
rungsmitteln." — Heffters,  s.  127.  Vide  ante,  p.  73. 

(/)  Burke's  Works,  vol.  iv.  p.  127. 

(g) (i  of  being  taken  by  the  insolent  foe, 

And  sold  to  slavery;  and  my  redemption  thence." — Oth.,  act  1,  sc.  3. 

Vide  ante,  vol.  i.  c.  xvii.  pp.  317-18,  SLAVERY  AND  THE  SLAVE  TRADE,  and  ib. 
the  opinion  of  Grotius  and  Bynkershoek. 

(h)  "  Le  droit  de  guerre,  disent  les  jurisconsultes  Remains,  permet  de  tuer  les 
prisonniers ;  en  les  rendant  esclaves,  on  leur  fait  grace  de  la  vie.  Nous  repondons, 
avec  Brusseau,  que  'la  guerre  n'est  point  nne  relation  d'homme  a  homme,  rnais 
une  relation  d'Etat  a  Etat,  dans  laquelle  les  particuliers  ne  sont  ennemis  qu'acci- 
dentellement,  non  point  comme  homines,  ni  meme  comme  citoyens,  mais  comme 
soldats.  La  fin  de  la  guerre  e"tant  la  destruction  de  1'Etat  ennemi,  on  a  droit  d'en 
tuer  les  defenseurs  tant  qu'ils  ont  les  annes  a  la  main ;  mais  sitot  qu'ils  les  posent 
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changed  in  War,  are  dismissed  on  their  parole,  under  promise  not  to 
carry  arms  for  a  certain  time,  or  during  the  continuance  of  the  War.  A 
commander  may  make  engagements  with  the  enemy  to  this  effect,  but 
such  engagements  must  have  their  limits ;  he  cannot  undertake  that  his 
troops  shall  never  bear  arms  again  against  the  enemy,  though  he  may 
engage  that  they  shall  not  do  so  during  the  existing  War,  because  the 
enemy  may  so  long  detain  them  in  captivity. (i} 

The  ransom  of  prisoners  is  a  practice  now  much  discountenanced,  but 
...  which  cannot  be  said  to  be  unlawful.  If  prisoners  *are  not 
J  released  during  the  War,  their  freedom  should  always  form  one 
of  the  conditions  of  the  peace  which  terminates  it. 

XCVI.  The  following  classes  of  persons  have  no  claim  to  the  treat- 
ment of  prisoners  of  War  :(7c) — 

1.  Bands  of  marauders,  acting  without  the  authority  of  the  sovereign 
or  the  order  of  the  military  commander, — a  class  which  of  course  does 
not  include  volunteer  corps,  which  have  been  permitted  to  attach  them- 
selves to  the  army,  and  which  act  under  the  command  of  the  general  of 
the  army. 

"L.  Deserters  captured  among  the  enemy's  troops. 

3.  Spies,  even  if  they  belong  to  the  regular  army. 

The  most  melancholy  and  affecting  instance  in  modern  times  of  the 
severity  with  which  this  class  of  persons  is  treated,  is  afforded  by  the 
well-known  history  of  Major  Andre,  of  which  some  further  mention  will 
be  made  hereafter. 


[*146]  *CHAPTER  VIII. 

INTERCOURSE   BETWEEN   ENEMIES   DURING   WAR. 

XCVII.  THAT  enemies,  during  the  fiercest  raging  of  War,  must  keep 
their  word  and  fulfil  their  plighted  faith,  is  an  undeniable  maxim  of  all 
civilized  States;  without  the  religious  observance  of  these  obligations, 
proposals  of  peace  could  never  be  entered  upon,  and  the  horrors  of  War 
would  be  perpetual. (a)  This  word  may  be  pledged,  and  this  faith 
plighted  by  implication  as  well  as  by  express  promise.  Every  belli- 
gerent acts  upon  the  presumption  that  the  usages  of  civilized  War  will 
be  observed. 

Hence,  Flags  of  Truce,  Cartels  for  the  exchange  of  prisoners,  Passes, 
Safe  Conducts,  are  holden  sacred  by  all  States. (6) 

They  are  among  the  "  belli  commercia,"  (c)  which  whoever  violates 
deserves  to  be  treated  as  a  pirate. 

et  se  rendent,  cessant  d'etre  ennemis,  ils  redeviennent  siruplement  hommes,  et  Ton 
n'a  plus  de  droit  sur  leur  vie.' " — Rousseau,  Contrat  Social,  1.  i.  p.  4. 

(i)  Vattel,  ubi  supr. 

(k)  Heffters,  s.  1 26. 

(a)  "  Inter  hostes  quae  conveniunt  fide  aut  expressa  aut  tacita  constant." — Grot., 
I.  iii.  c.  xx.  s.  1,  et  videpassim,  cc.  xxi.-xxiv. 

(6)  Vattel,  1.  iii.  c.  xvii.  (c)  Virg.  JEn.,  1.  x.  532. 
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XCVIII.  Some  of  these  usages  appear  to  deserve  a  fuller  consideration. 
A  Safe  Conducted)  or  Passport,  is  a  privilege  which  ensures  safety  to 
those  who  hold  it  while  passing  or  repassing  from  one  place  to  another, 
or  while  occupied  in  the  performance  of  some  act  specified  in,  and  per- 
mitted by  the  instrument.  Such  an  instrument  must  emanate 
from  the  supreme  authority  upon  the  spot,  that  is  from  the 
officer  in  command,  to  whom  the  sovereign  has  for  these  and  other  pur- 
poses delegated  his  power,  either  by  express  commission  or  as  the  natural 
consequences  of  other  powers. 

XCIX.  The  safe  conduct  for  the  person  cannot  be  transferred  from 
one  man  to  another ;  the  abuses  which  might  flow  from  such  a  permission 
are  manifest.  But  the  safe  conduct  for  goods  admits  of  their  being  re- 
moved by  some  person  other  than  their  owner,  unless  there  be  some  spe- 
cific objection  against  the  person  employed. 

The  extent  of  the  safe  conduct  must  of  course  be  limited  by  the  extent 
of  the  command  of  the  grantor;  it  would  not  necessarily  be  limited  by 
territorial  boundary,  but  would,  unless  otherwise  limited,  follow  the  gran- 
tee wherever  the  forces  or  troops  of  the  grantor  are. 

C.  The  grantor  of  the  safe  conduct  tacitly  pledges  himself  both  to  pro- 
tect the  grantee  and  to  punish  any  person  subject  to  his  eommand  who 
may  violate  it.  A  safe  conduct,  strictly  construed,  does  not  include 
more  than  one  person  and  his  reasonable  baggage,  unless  the  terms  of  the 
instrument  expressly  admit  more. 

CI.  If  a  safe  conduct  be  granted  for  a  limited  time,  its  virtue  expires 
with  the  expiration  of  this  time ;  but  if  the  grantee  has  been  prevented 
by  sickness,  or  some  cause  over  which  he  has  no  control,  from  returning 
within  the  time,  the  spirit  of  the  promise  of  security  conveyed  in  the 
instrument  protects  him.  The  case,  as  Vattel  rernarks,(e)  is  different 
from  that  of  an  enemy  coming  into  a  country  during  a  truce :  to  him  no 
particular  promise  has  been  made ;  he  has,  at  his  own  peril,  taken  advan- 
tage of  a  general  liberty  allowed  by  the  suspension  of  hostilities;  all  that 
has  been  promised  to  him  is  forbearance  from  hostilities  during  a  certain 
period ;  it  may  be  a  matter  of  importance  to  his  enemy  that  at  the  expi- 
ration *of  that  period,  the  War  should  in  all  respects  freely  take  pi  40-1 
its  course. 

The  safe  conduct  is  granted  by  the  public  authorities,  therefore  the 
grantor  in  fact  never  dies ;  it  does  not  expire  with  the  death  of  the  par- 
ticular officer  who  happened  to  subscribe  it.(/)  If  the  safe  conduct 
contains  any  such  limitation  as  for  such  time  as  we  shall  think  Jit,  it  is 
of  course  revocable  at  the  discretion  of  the  grantor ;(g)  but  even  without 
such  limitation  it  can  hardly  be  said  to  be,  under  all  circumstances,  irre- 
vocable ;  circumstances  subsequent  to  the  granting  of  it  may  render  its 
revocation  imperative,  but  it  must  be  so  revoked  that  the  grantee  be 
allowed  time  and  liberty  to  depart  in  safety,  though  a  very  urgent  and 

(d)  Jus  comraeandi  extra  inducias  (Grot.,  1.  iii.  c.  xxi.  s.  14.)     Sauvegarde. 
Salva  guardia.   Schutz-oderSalvegardenvertrag.   Literae  liberi  commeatus.   Passe- 
port,  Sauf  conduit. 

(e)  L.  iii.  c.  xvii.  p.  2T4.  (/)  Grot.,  1.  iii.  c.  xxi.  s.  20. 
(g)  Ib.,  s.  22.     Vattel,  1.  iii.  c.  xvii.  p.  275. 
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supervening  necessity  may  possibly  authorize  his  temporary  detention. 
But  a  safe  conduct  is  not  to  be  converted  into  a  snare,  the  safety  of  the 
bearer  is  at  all  hazards  to  be  secured. (fy 

OIL  Safe  conducts  are  privileges,  and  therefore,  if  any  doubt  arise  as 
to  their  construction,  should  be  interpreted  by  the  general  rules  appli- 
cable to  such  grants. 

But  inasmuch  as  the  right  of  safe  passage  conveyed  by  the  instrument 
of  safe  conduct  is  neither  hurtful  to  a  third  person  nor  onerous  to  the 
grantor,  it  should  always  receive  a  liberal  construction,  and  the  instru- 
ment, whatever  the  language  of  it  may  be,  must  be  so  interpreted  as  to 
avoid  the  consequence  of  a  manifest  injustice  or  absurdity. (i}  Thus,  for 
instance,  a  safe  conduct  granted  to  soldiers  and  sailors  generally  must  be 
construed  to  extend  to  all  officers  of  the  army  and  the  fleet.  So  a  per- 
mission "  to  depart  freely,"  must  be  holden  to  continue  till  the  grantee 
arrives  in  a  place  of  safety.  The  privilege  is,  in  fact,  always  to  be  so 
construed,  as  not  to  be  useless  to  the  grantee.  But  the  grantee  allowed 
r*14.QT  *°  Depart,  is  not  *necessarily  allowed  to  return,  and  he  who  is 
-1  allowed  to  come  is  allowed  to  do  so  once,  and  not  oftener,  unless 
there  be  some  words  relating  to  time  which  give  rise  to  a  reasonable  con- 
jecture that  such  was  the  intention  of  the  grantor.  If  permission  be 
given  for  other  persons  to  accompany  the  grantee,  describing  them  by 
some  general  name,  such  as  companions,  this  must  be  construed  to  exclude 
those  whose  case  is,  to  borrow  the  expression  of  Grotius,  more  odious 
than  that  of  the  grantee  himself;  such,  for  instance,  as  deserters,  refu- 
gees, pirates,  or  robbers.  If  the  instrument  speaks  of  companions,  be- 
longing to  a  certain  nation,  the  expression  operates  to  exclude  all  com- 
panions who  do  not  belong  to  that  nation. (&) 

CIII.  The  occasions  upon  which  (1)  the  extreme  rights  of  War  have 
been  pressed  with  the  greatest  severity,  and  (2)  upon  which  barbarities 
inconsistent  with  the  Laws  of  War  have  been  practised,  will  chiefly  be 
found  to  have  been  those  arising  during  a  War  which  was  in  its  origin 
of  a  civil  or  revolutionary  character.  The  latter  proposition  is  illustrated 
by  the  conduct  even  of  the  French,  who  are  usually  as  remarkable  for 
their  chivalry  as  for  their  valour.  At  the  beginning  of  the  Wars  of  the 
first  French  Revolution,  the  French  General  announced  his  intention  of 
giving  no  quarter  to  English  prisoners.  The  English  did  not  retaliate, 
and  the  Laws  of  War  upon  this  subject  were  soon  restored. 

CIV.  Of  the  truth  of  the  former  proposition  the  War  between  England 
and  her  revolted  American  colonies  affords  various  melancholy  examples 
upon  both  sides ;  but  two  have  been  specially  recorded  by  history.  They 
are  remarkable  for  the  affecting  character  of  their  incidents,  and  for  their 
having  been  sanctioned  by  the  authority  of  the  brave  and  virtuous  Wash- 
ton.  They  are  the  examples  of  Andre"  and  Asgill. 
r*150T  *"'~a  ^e  year  1776,  Lee,  an  American  general,  while  advancing 
-*  to  join  the  commander-in-chief,  quitted  his  camp  before  Morris- 

(h)  Vattel,  1.  Hi.  c.  xvii.  p.  216. 

(«')  Vide  ante,  vol.  ii.  c.  viii.  p.  79.     INTERPRETATION  OP  TREATIES. 
(«)  Grot.,  1.  iii.  c.  xxi.     De  fide  manente  bello,  ubide  induciis,  commeatu,  captivorum 
redemtione,—pr<zsertim,  ss.  14-22. 
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town,  and  went  upon  a  reconnoitering  expedition.  He  was  surprised  by 
a  detachment  of  English  light  horse,  under  Colonel  Harcourt,  and  con- 
veyed to  New  York.  This  exploit  caused  no  less  joy  in  the  British,  than 
regret  in  the  American  army.  No  officer  of  equal  rank  being  in  captiv- 
ity among  the  Americans,  General  Washington  offered  six  field  officers 
in  exchange ;  but  received  for  reply,  that  General  Lee,  being  a  deserter 
from  the  British  service,  could  not  be  considered  as  a  prisoner  of  war. 
It  was  ineffectually  alleged,  on  the  other  side,  that  he  had  resigned  his 
commission  before  the  commencement  of  hostilities;  no  arguments  or 
offers  could  procure  his  release ;  he  was  confined,  and  vigilantly  guarded. 
General  Washington  declared  that  he  would  not  exchange  certain  Hessian 
field-officers,  or  a  Lieutenant-Colonel  Campbell,  unless  Lee  were  recog- 
nised as  a  prisoner  of  war  ;  and  the  English  commander,  fearing  that  if 
Lee  were  sent  to  England  the  Hessian  officers  would  be  closely  confined, 
and  that  thereby  much  discontent  would  arise,  detained  Lee  in  America. 
The  proceedings  of  Congress  warranted  these  apprehensions.  They  re- 
scinded a  kind  of  cartel  for  the  exchange  of  captives,  deprived  of  their 
parole  several  British  officers,  and  declared  that  the  treatment  experienced 
by  Lee  should  form  the  model  of  their  conduct  towards  prisoners. (£) 

CV.  The  case  of  Captain  Asgill  was  as  follows : — In  1782,  after  the 
capitulation  of  Lord  Cornwallis,  many  loyalists  urged  Sir  Henry  Clinton 
to  threaten  vengeance  for  injuries  inflicted  on  those  who  had  joined  the 
royal  standard  ;  but  he  declined  issuing  a  proclamation,  and  was  deterred 
by  the  advice  of  the  principal  refugees,  from  establishing  the  civil  gov- 
ernment, which  would  have  permitted  the  trial  of  captive  continentals  as 
rebels.  While  he  was  engaged  in  *projects  of  defence,  and  while  p,.,  -,-, 
commissioners,  appointed  by  him  and  General  Washington,  were  L 
negotiating  for  an  exchange  of  prisoners,  one  Joshua  Huddy,  a  captain 
in  the  service  of  Congress,  was  taken  by  a  party  of  loyalists,  and  after 
being  conveyed  to  several  prisons,  and  confined  some  days,  delivered, 
with  two  others,  by  a  written  order  from  the  Board,  to  a  Captain  Lippen- 
cott,  for  the  ostensible  purpose  of  being  exchanged;  but  Huddy  was 
.hung  on  a  tree,  with  a  label  on  his  breast,  denoting  that  his  fate  was  a 
retaliation  for  that  of  one  White,  an  associator. 

Sir  Henry  Clinton,  highly  resenting  this  disgraceful  outrage  on  huma- 
nity, and  insult  on  himself  as  commander,  arrested  Lippencott,  and  with 
the  concurrence  of  a  council  of  war,  ordered  him  to  be  tried  for  murder. 
But  the  Americans  were  not  appeased  by  this  act  of  justice.  The  in- 
habitants of  Monmouth  county  urgently  entreated  General  Washington, 
as  the  person  in  whom  was  lodged  the  sole  power  of  avenging  their 
wrongs,  to  bring  a  British  officer  of  the  same  rank  as  Huddy  to  a  similar 
end. 

Acting  with  great  promptitude  on  this  requisition,  the  American  com- 
mander wrote  to  the  British  commander,  "  I  demand  that  the  guilty 
Captain  Lippencott,  or  the  officer  who  commanded  at  the  execution  of 
Huddy,  must  be  given  up  ;  or,  if  that  officer  was  of  inferior  rank  to  him, 
so  many  of  the  perpetrators  as  will,  according  to  the  tariff  of  exchange, 

(Z)  Adolphus,  History  of  England,  vol.  ii.  p.  380. 
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be  equivalent.  In  failure  of  it,  I  shall  hold  myself  justified,  in  the  eyes 
of  God  and  man,  for  the  measures  to  which  I  shall  resort." 

Clinton  expressed  surprise  and  displeasure  at  this  imperious  language. 
He  had  taken,  he  said,  due  measures  for  bringing  the  delinquents  to  jus- 
tice ;  but  would  not  consent  to  adopt  and  extend  barbarity,  by  sacrificing 
innocence,  under  the  notion  of  preventing  guilt;  and  added  that,  if  vio- 
lations of  humanity  could  be  justified  by  example,  those  committed  by 
General  Washington's  party  exceeded,  and  probably  gave  rise  to  that  in 
question.  The  board  of  loyalists,  corroborating  this  assertion,  stated 
r*i  P19T  circumstances  relating  to  the  execution  of  Huddy,  *in  which, 
"'-I  though  Lippencott  had  exceeded  his  authority  and  their  orders, 
he  had  merely  adopted  the  precedent  shown  by  the  Americans  in  the 
case  of  White.  They  also  recited  many  instances  in  which  cruelty 
towards  the  loyalists  had  only  been  restrained  by  retaliation. 

It  should  be  observed  that  the  letter  of  Washington  had  been  accom- 
panied with  depositions  to  show  that  Huddy  was  not  concerned  in  the 
murder  of  White ;  but,  on  the  other  hand,  there  was  produced  Huddy's 
own  confession  of  his  activity  in  murdering  associated  loyalists. 

Unmoved  by  these  representations,  Washington  seized  as  deserters 
Messrs.  Hatfield  and  Badgely,  though  protected  by  a  flag  of  truce.  To 
an  application  for  their  liberation,  he  answered,  that  deserters,  or  persons 
whom  crime  rendered  amenable  to  the  civil  laws,  could  not  be  protected, 
even  under  a  flag. 

Subsequently  to  this  act,  General  Washington  wrote  to  the  English 
General  Robertson,  the  temporary  successor  of  Sir  Henry  Clinton,  that 
he  adhered  to  the  resolutions  which  he  had  expressed  to  the  latter  officer. 
Orders  had  been  given  to  designate  a  British  officer  for  retaliation  ;  the 
time  and  place  were  fixed,  but  still  he  hoped  that  the  result  of  a  court- 
martial  would  prevent  this  dreadful  alternative.  This  proceeding  was 
resorted  to,  but  was  not  attended  with  the  effect  which  the  Americans 
desired.  The  prisoner,  at  first  pleaded  that  he  was  not  subject  to  martial 
law,  and  by  common  law  could  not  be  tried  in  New  York  for  an  offence 
alleged  to  have  been  committed  in  another  State — that  of  New  Jersey. 
This  objection,  being  submitted  to  the  consideration  of  the  Chief  Justice 
and  the  Attorney-General,  was  overruled;  the  trial  proceeded;  but  as  it 
appeared  from  the  evidence  that  Lippencott  acted  under  the  orders  of  a 
board  which  he  was  bound  to  obey,  he  was  acquitted.  And  now  the 
barbarous  edict  of  retaliation  was  about  to  be  enforced.  The  officers, 
who  had  been  surrendered  at  York  Town,  and  whose  persons  ought  to 
have  been  sacred  under  the  terms  of  the  capitulation,  were  directed  to 
F*1  5T1  cas*  ^s'  *°  Determine  who  should  be  the  expiatory  victim.  *It 
•J  fell  on  Captain  Asgill,  son  of  Sir  Charles  Asgill,  who  was  only 
in  his  nineteenth  year;  and  against  this  inhuman  sacrifice  entreaty  and 
argument  were,  with  the  American  General,  equally  unavailing.  To 
close  at  once  this  painful  and  disgraceful  narrative,  it  is  to  be  added  that 
the  innocence  and  amiable  qualities  of  the  young  officer,  and  the  anguish 
and  the  pathetic  supplications  of  his  family,  which  produced  no  effect  on 
Washington,  found  their  way  to  the  heart  of  the  French  queen.  In- 
fluenced by  the  prayers  and  tears  of  the  captive's  mother,  she  interposed 
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her  powerful  mediation ;  and,  with  the  aid  of  M.  de  Vergennes,  and 
through  him  of  M.  de  la  Luzerne,  the  plenipotentiary  of  Louis,  obtained 
from  Congress  an  order  for  Asgill's  discharge,  (w) 

CVI.  The  case  of  Major  Andre  was  on  this  wise.  The  American 
General  Arnold,  an  officer  of  great  abilities,  had  determined  to  leave  the 
American  and  join  the  royalist  forces.  In  July,  1779,  he  had  been  ap- 
pointed by  "Washington  to  the  important  post  of  West  Point,  on  the 
North  River.  'Here  he  opened  a  negotiation  with  the  English  General, 
Sir  Henry  Clinton,  for  the  surrender  of  West  Point  and  the  adjacent 
posts.  When  the  project  was  ripe  for  execution,  Major  Andre,  Adju- 
tant-General of  the  British  army,  an  officer  in  whose  prudence  and 
address  Sir  Henry  Clinton  reposed  the  greatest  confidence,  and  who  had 
chiefly  conducted  the  correspondence  between  him  and  General  Arnold, 
was  commissioned  to  adjust  the  final  arrangement.  He  was  conveyed  from 
the  Vulture  sloop  by  night,  in  a  boat  despatched  by  Arnold,  landed  on 
neutral  ground,  and  held  a  conference  with  him  till  the  approach  of  day. 
The  American  General,  fearful  of  discovery,  advised  Major  Andre"  not 
to  return  on  board  the  Vulture,  but  conveyed  him  to  a  place  of  conceal- 
ment *within  the  American  lines,  where  he  remained  till  night.  [-„,-.  - ,-. 
During  the  day  the  sloop  had  shifted  her  position,  and  the  boat-  "- 
men  refusing  to  convey  Andre"  on  board,  he  was  compelled  to  attempt 
reaching  New  York  by  land ;  and,  by  the  direction  of  Arnold,  changed 
his  regimentals  for  a  plain  suit,  and  received  a  passport  under  the  name 
of  John  Anderson.  Protected  by  the  passport,  he  had  already  passed 
the  lines,  and  conceived  himself  free  from  danger,  when  a  patrol  of 
three  men  sprang  from  a  wood  and  seized  his  horse.  In  a  moment  of 
surprise,  the  unfortunate  Andre"  inquired  of  the  soldiers  "  whence  they 
came?"  and  to  their  answer,  "from  below,"  replied,  "and  so  am  Ij" 
avowing  himself  to  be  a  British  officer.  He  discovered  his  error  too  late ; 
the  captors  searched  him,  and  finding  several  papers  concealed  in  various 
parts  of  his  dress,  carried  him  before  their  commander.  During  his  ex- 
amination before  the  American  colonel  of  militia,  Major  Andre  continued 
his  assumed  name  of  John  Anderson,  and  contrived  to  obtain  the  trans- 
mission of  a  letter  to  Arnold,  who  escaped  to  the  British  head-quarters. 
The  captive  had  now  no  further  occasion  for  disguise  :  he  wrote  to  Gen- 
eral Washington  a  full  and  frank  statement  of  the  circumstances  which 
occasioned  his  being  within  the  American  lines,  exculpating  himself 
from  the  imputation  of  being  a  spy,  and  demanding,  "  whatever  might 
be  his  fate,  a  decent  treatment." 

Washington  referred  the  case  to  a  board  of  fourteen  general  officers, 
all  Americans  except  La  Fayette  and  the  Baron  de  Steuben,  before 
whom  Andre"  was  compelled  to  appear.  The  facts  alleged  against  him 
were  chiefly  drawn  from  his  own  letters,  and  supported  by  his  own 
answers  to  interrogatories  unfairly  administered;  while  he  was,  by  situa- 
tion, precluded  from  the  advantage  of  adducing  explanatory  testimony. 

(m)  Adolphus,  History  of  England,  vol.  iii.  pp.  383-386.  Remembrancer,  vol. 
xiv.  p.  155,  et  seq.  Ann.  Reg.  (1783,)  Appendix  to  the  Chronicle.  Spark's  Life 
of  Washington,  vol.  i.  p.  378.  Letters  in  the  State  Paper  Office. 
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The  board  reported  that,  agreeably  to  the  law  and  usage  of  nations,  he 
ought  to  suffer  death  as  a  spy. 

From  the  moment  of  his  capture,  no  exertions  were  spared  to  avert  his 
fate.  Colonel  Robinson,  commander  of  the  loyal  Americans,  and  Sir 
.„  Henry  Clinton  wrote  to  General  Washington,  *affirming  that  he 
-i  had  been  sent  to  confer,  under  a  flag  of  truce.  Arnold  certified 
the  same  fact,  and  further  insisted  that  every  subsequent  proceeding  had 
been  sanctioned  by  his  authority,  which  he  had  a  right  to  exercise  ac- 
cording to  his  discretion.  These  letters  were  produced  before  the  board 
of  officers ;  but  a  previous  question  was  artfully  put  to  the  captive,  who, 
in  answer,  is  said  to  have  denied  that  he  had  come  on  shore  with  a  flag 
of  truce. 

After  promulgation  of  the  sentence,  Sir  Henry  Clinton  sent  a  deputa- 
tion to  state  such  facts  as  could  not  be  disclosed  to  the  board.  General 
Washington  would  not  receive  them,  but  appointed  General  Greene,  presi- 
dent of  the  court  which  condemned  Major  Andre,  to  meet  General 
Robertson, — the  person  who  accompanied  him  not  being  permitted  to 
land.  In  this  conference  Robertson  urged  reasons  of  humanity  and 
policy,  and  especially  the  hazard  which  many  Americans  would  incur  in 
case  of  retaliation,  and  the  previous  moderation  of  Sir  Henry  Clinton, 
who,  on  several  occasions,  had  shown  the  most  humane  attention  to 
General  Washington's  intercession  in  favour  of  avowed  spies,  and  had 
still  in  his  power  many  delinquents.  General  Robertson  offered  to  prove, 
by  unexceptionable  testimony  that  Andre  went  on  shore  in  a  boat  bearing 
a  flag  of  truce,  with  the  knowledge  and  under  the  protection  of  Arnold, 
who  was  commander  of  the  district ;  and  he  strongly  urged  the  injustice 
of  considering  Major  Andre  as  a  spy,  merely  on  the  foundation  of  an 
improper  phrase  in  a  letter  to  General  Washington.  None  of  these  argu- 
ments or  proposals  had  the  desired  effect ;  and  an  offer  t@  exchange,  for 
the  intended  victim,  any  prisoner  whom  the  Americans  should  select, 
was  equally  disregarded.  General  Robertson  then  proposed  a  reference 
to  disinterested  foreigners,  acquainted  with  the  Laws  of  War  and  of 
Nations ;  but  this  proposition  was  not  complied  with.  A  letter  written 
by  Arnold,  repeating  his  explanations  of  Andre's  situation,  and  threaten- 
ing retaliation  if  the  sentence  against  him  was  executed,  produced,  as 
might  be  expected,  no  good  effect ;  every  sentiment  of  humanity  and 
f*l  ^fl  P°^CJ  was  absorbed  in  the  *base  desire  of  revenge :  General 
-"  Washington  justified  the  decision  of  the  board. 

Major  Andre",  during  his  examination,  studiously  avoided  every  dis- 
closure which  might  affect  the  interests  or  character  of  those  with  whom 
he  had  been  engaged.  He  received  the  sentence  without  alarm  or  dejec- 
tion, acknowledged  the  politeness  with  which  he  had  been  treated  during 
his  captivity,  and  only  solicited  the  sad  privilege  of  dying  by  the  musket, 
like  a  soldier,  and  not  by  the  cord,  like  a  felon. 

This  request  was  cruelly  denied;  but  his  courage  surmounted  even  this 
terrible  and  unexpected  trial. («)  The  manner  of  his  execution  was 
scarcely  justifiable  by  the  sternest  rules  of  International  Law;  it  was  one 

(w)  His  monument  is  in  Westminster  Abbey. 
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of  the  few  acts  which  can  be  cited  as  discreditable  to  the  great  hero, 
Washington,  and,  like  the  case  of  Asgill,  was  the  fruit  of  the  proverbial 
bitterness  of  a  civil  war. 

CVII.  The  Civil  War  which  immediately  followed  upon  the  outbreak 
of  the  first  revolution  carried  the  ferocity  of  the  civil  contest  into  the 
International  War  which  sprung  from  it ;  but  for  a  short  period  only. 
Regular  military  discipline  soon  conferred  upon  the  French  army  that 
reputation  for  humanity  which  it  has  subsequently  so  well  deserved,  and 
the  reputation  for  courage  it  has  never  lost. 

But  the  contrast  between  the  conduct  of  that  army  with  respect  to 
prisoners  in  1794  and  in  1810,  is  very  striking,  and  illustrates  the  remark 
respecting  the  effects  of  civil  war  upon  belligerent  practice. 

In  1794,  the  Duke  of  York,  Commander-in-Chief  of  the  British  army 
in  Holland,  put  forth  a  proclamation  to  the  following  effect : — 

"  The  National  Convention  has  just  passed  a  decree  that  their  soldiers 
shall  give  no  quarter  to  the  British  or  Hanoverian  troops.  His  Royal 
Highness  anticipates  the  indignation  and  horror  which  has  naturally 
arisen  in  the  minds  of  the  brave  troops  whom  he  addresses  upon  receiving 
*this  information.  He  desires,  however,  to  remind  them  that  p^  _„-. 
mercy  to  the  vanquished  is  the  brightest  gem  in  the  soldier's  L 
character,  and  exhorts  them  not  to  suffer  their  resentment  to  lead  them 
into  any  precipitate  act  of  cruelty  on  their  part,  which  may  sully  the 
reputation  they  have  acquired  in  the  world.  In  all  the  wars  which  from 
the  earliest  times  have  existed  between  the  English  and  French  nations, 
they  have  been  accustomed  to  consider  each  other  in  the  light  of  generous 
as  well  as  brave  enemies,  while  the  Hanoverians,  the  allies  of  the  former, 
have  shared  for  above  a  century  in  this  mutual  esteem.  Humanity  and 
kindness  have  at  all  times  taken  place  the  instant  that  opposition  ceased, 
and  the  same  cloak  has  been  frequently  seen  covering  those  who  were 
wounded,  friends  and  enemies,  while  indiscriminately  conveyed  to  hos- 
pitals of  the  conquerors.  The  British  and  Hanoverian  armies  will  not 
believe  that  the  French  nation,  even  under  their  present  infatuation,  can 
so  far  forget  their  character  as  soldiers  as  to  pay  any  attention  to  a  decree 
as  injurious  to  themselves  as  it  is  disgraceful  to  their  Government ;  and, 
therefore,  His  Royal  Highness  trusts  that  the  soldiers  of  both  nations 
will  confine  their  sentiments  of  abhorrence  to  the  National  Convention 
alone,  persuaded  that  they  will  be  joined  in  them  by  every  Frenchman 
who  possesses  a  spark  of  honour  or  one  principle  of  a  soldier." (0} 

What  a  contrast  to  this  state  of  things  is  exhibited  in  the  despatches 
of  the  Duke  of  Wellington  during  the  Peninsular  War.  Take,  for 
instance,  the  following  despatch  : — 

Celorico,  August  8,  1810. 

"  To  THE  RIGHT  HON.  H.  WELLESLEY, 

"  Since  I  have  commanded  the  troops  in  this  country,  I  have  always 
treated  the  French  officers  and  soldiers  who  have  been  made  prisoners 
with  the  utmost  humanity  and  attention  ;  and  in  numerous  instances  I 
have  saved  their  lives.  The  only  motive  which  I  have  had  for  this  coa- 

(o)  Proclamation,  May  30,  Ann.  Reg.,  1794,  State  Papers,  p.  169. 
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duct  has  been  that  they  might  treat  our  officers  and  soldiers  well 
L  J  *who  might  fall  into  their  hands ;  and  I  must  do  the  French  the 
justice  to  say  that  they  have  been  universally  well  treated,  and  in  recent 
instances  the  wounded  prisoners  of  the  British  army  have  been  taken 
care  of  before  the  wounded  of  the  French  army."(p) 

CVIII.  During  the  present  war  waged  by  France  and  England  against 
Russia,  complaints  have  been  preferred  by  the  former  Powers  that  the 
wounded  English  and  French  were,  while  lying  helpless  on  the  field  of 
battle,  put  to  death  by  the  Russian  soldiers.  It  is  lamentable  to  add,  that 
this  charge  was  palliated,  and  not  wholly  denied  by  the  Russian  authori- 
ties. The  palliation  consisted  in  an  averment  that  the  Russians  had 
been  exasperated  by  the  spoliation  of  a  Russian  church  by  English  soldiers 
previous  to  the  battle.  (5) 

CIX.  The  conventions  which  take  place  during  war  respecting  prisoners 
are  those  which  relate  to  (1)  their  ransom  or  (2)  their  exchange. 

Formerly,  the  right  to  exact  Ransom  belonged  to  the  individual  cap- 
tor ;  the  practice  so  often  met  with  in  Homer  and  Virgil,  prevailed  in 
the  middle  ages  of  Christianity,  and  is  even  referred  to  as  existing  by 
Vattel.(r)  The  custom  of  demanding  Ransom  is  now  nearly  extinct 
among  civilized  nations ,  but  if  exacted  at  all,  it  would  now,  according 
to  the  better  usage,  be  exacted  by  the  State,  and  not  by  the  individual 
conqueror  or  captor,— except,  indeed,  in  cases  of  maritime  capture,  among 
those  nations  which  permit  their  subjects  to  take  ransom  for  captured 
ships.  This  practice  has  been  for  some  time  disallowed  by  the  Law  of 
England. 

This  branch  of  the  question  will  be  discussed  with  the  other  subjects 
of  Maritime  International  Law. 

But  there  are  certain  general  maxims  on  the  subject  of  Ransom  which 
r*l  ^cn  mav  ^e  H1611^0116^  in  this  place.  In  the  *middle  and  early  ages, 
-I  a  person  who  had  acquired  a  right  to  demand  a  ransom  from  his 
prisoner,  might  transfer  that  right  to  a  third  person.  The  price  of  the 
ransom  was  usually  proportioned  to  the  military  rank,  and  not  to  the 
wealth  of  the  prisoner ;  the  agreement  once  made  as  to  the  price  was 
held  to  be  a  perfect  contract  between  the  captor  and  the  prisoner,  and 
one  which  could  not  be  rescinded  unless  the  prisoner  had  fraudulently 
disguised  his  rank. 

Vattel  has  no  doubt  that  if  a  prisoner,  who  has  been  set  at  liberty, 
dies  before  his  ransom  be  paid,  the  obligation  to  discharge  it  descends 
to  his  heirs.  The  same  authority  holds  that  if  a  prisoner  be  rescued 
before  he  has  received  his  liberty,  though  he  may  have  agreed  for  the 
price  of  his  ransom,  he  is  released  from  all  obligation  to  pay  it. 

If  a  prisoner  be  released  upon  condition  of  procuring  the  release  of 
another,  and  that  other  dies  before  his  liberty  has  been  obtained,  it  is 
said  that  the  survivor  ought  to  return  to  his  prison.  It  is  certain,  how- 
ever, that  if  a  hostage  be  given  in  order  to  procure  the  liberty  of  a  pri- 
soner, and  the  prisoner  die,  the  hostage  should  be  set  free ;  but  if  the 

(p)  The  Despatches  of  the  Duke  of  Wellington,  vol.  iv.  p.  212. 

(q)  Lord  John  Russell's  Speech  in  the  House  of  Commons,  December,  1854. 

(r)  L.  iii.  c.  xvii.  ss.  278-286. 
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hostage  die,  the  prisoner  is  not  thereby  restored  to  his  liberty.  If  how- 
ever, one  prisoner  has  been  substituted  for  another,  the  death  of  one 
releases  the  other,  (s) 

CX.  (t\  In  general,  all  contracts  in  favour  of  alien  enemies  are,  in 
Great  Britain,  void,  both  at  law  and  in  equity, («)  unless  the  enemy  shall 
have  come  into  this  country  sub  salvo  conductu,  or.  live  here  by  the 
king's  license. (a;)  And  a  bill  *drawn  abroad  by  an  alien  enemy 
on  a  British  subject  here,  and  indorsed,  during  War,  to  a  British 
subject  zoluntarily  resident  in  the  hostile  country,  cannot  be  enforced 
by  the  latter  after  peace  has  been  restored,  because  it  was  illegal  in  its 
concoction.  (y\  But  upoit  the  principle  laid  down  by  Vattel,  it  was 
decided  that  where  two  British  subjects  were  declared  prisoners  in 
France,  and  one  of  them  drew  a  bill  in  favour  of  the  other  on  a  third 
British  subject,  resident  in  England,  and  such  payee  indorsed  the  same, 
in  France,  to  an  alien  enemy,  that  the  transaction  was  legal,  that  the 
alien's  right  of  action  was  only  suspended  during  the  War,  and  that,  on 
the  return  of  peace,  he  might  recover  the  amount  from  the  acceptor; 
for,  otherwise,  it  was  said,  such  persons  would  sustain  great  privations 
during  their  detention :  and,  for  the  same  reason,  it  has  been  holden  to 
be  no  objection  to  an  action  on  such  bill,  that  it  is  brought  as  to  part  in 
trust  for  an  alien  enemy. (z\ 

The  Law  of  the  North  American  United  States  is  thus  stated  by  Mr. 
Chancellor  Kent  :(a) — "The  effect  of  a  ransom  is  equivalent  to  a  safe 
conduct  granted  by  the  authority  of  the  State  to  which  the  captor  belongs, 
and  it  binds  the  commanders  of  other  cruisers  to  respect  the  safe  conduct 
thus  given ;  and  under  the  implied  obligation  of  the  Treaty  of  Alliance, 
it  binds  equally  the  cruisers  of  the  allies  of  the  captor's  country.(6) 
From  the  very  nature  of  the  connection  between  allies,  their  compacts 
with  the  common  enemy  must  bind  each  other,  when  they  tend  to  accom- 
plish the  objects  of  the  alliance.  If  they  did  not,  the  ally  would  reap 
all  the  fruits  of  the  compact,  without  being  subject  to  the  terms  and 
conditions  of  it;  and  the  enemy  with  whom  the  *agreement  was  r^-io-i-i 
made  would  be  exposed,  in  regard  to  the  ally,  to  all  the  dis-  •- 
advantages  of  it,  without  participating  in  the  stipulated  benefits.  Such 
an  inequality  of  obligation  is  contrary  to  every  principle  of  reason  and 
justice,  (c) 

"  The  safe  conduct  implied  in  a  ransom '  bill,  requires  that  the  vessel 

(«)  Vattel,  nbi  supr. 

(t)  Vattel,  1.  iii.  c.  xvi.  s.  264;  and  see  note  to  this  section  in  Chitty's  transla- 
tion of  Vattel.  Kent,  Comment.,  i.  p.  104. 

(u)  Williamson  v.  Patterson,  1  Taunton's  Rep.,  p.  439.  1  J.  B.  Moore,  333,  S.  C. 
2  Vesey  &  Beames,  p.  332.  Vide  ante,  p.  321,  n.  (a) 

(x)  Cowper,  p.  163.     6  Durnford  &  East,  p.  23.     2  Vesey  &  Beames,  p.  332. 

(y]  Williamson  v.  Patterson,  7  Taunton,  p.  439.  M'Connell  v.  Hector,  3  Bosan- 
quet  &  Puller,  p.  113.  Roberts  v.  Hardy  &  others,  3  Maule  &  Selwyn,  p.  533. 

(z)  Antoine  v.  Moorshead,  6  Taunton,  pp.  237.  447.  1  Marshall,  p.  558,  S.  C. 
Danberg  v.  Moorshead,  5  Taunton,  p.  332,  C. 

(a)  Kent,  Comrn.,  vol.  i.  p.  112.  i 

(6)  Miller  v.  The  Resolution,  2  Dallas,  (Amer.)  p.  15. 

(c)  Miller  v.  Miller,  2  Dallas,  (Amer.)  p.  15.  Pothier,  Traite"  du  Droit  de  Propri- 
e"te  N°.  134. 
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should  be  found  within  the  course  prescribed,  and  within  the  time  limited 
by  the  contract,  unless  forced  out  of  her  course  by  stress  of  weather,  or 
unavoidable  necessity.(rf)  If  the  vessel  ransomed  perishes  by  a  peril  of 
the  sea,  before  arrival  in  port,  the  ransom  is,  nevertheless,  due,  for  the 
captor  has  not  insured  the  prize  against  the  perils  of  the  sea,  but  only 
against  recapture  by  cruisers  of  his  own  nation,  or  of  the  allies  of  his 
country.  If  there  should  be  a  stipulation  in  the  ransom  contract,  that 
the  ransom  should  not  be  due  if  the  vessel  was  lost  by  sea  perils,  the 
provision  ought  to  be  limited  to  total  losses  by  shipwreck,  and  not  to 
mere  stranding,  which  might  lead  to  frauds,  in  order  to  save  the  cargo 
at  the  expense  of  the  ship."(e) 

CXI.  Closely  connected  with  the  subject  of  Ransom  is  that  species  of 
convention  which  has  for  its  object  the  release  of  prisoners,  and  which 
is  usually  designated  by  the  name  of  Cartel.  The  English  Prize  Courts 
have  given  some  valuable  and  well-considered  decisions  upon  this  subject. 
They  have  holden  that  the  privileges  and  immunities  of  Cartel  Ships 
are  of  a  very  sacred  nature,  and  are  to  be  received  with  great  respect, 
from  their  obvious  tendency  to  mitigate  the  miseries  of  War,  and  to 
facilitate  the  return  of  peace. (/)  It  is  to  be  observed  that  the  actual 
existence  of  War  is  not  necessary  to  give  effect  to  contracts  for  the  em- 
r*ir  9-,  ployment  of  vessels  as  Cartel  Ships.  It  is  sufficient  if  they  *are 
•J  entered  into  prospectively,  and  in  expectation  of  approaching 
War.(<7) 

As  the  privilege  of  a  Cartel  is  allowed  for  the  mutual  exchange  of 
prisoners  of  war,  the  employment  of  such  vessels  is  confined  to  bellige- 
rents..^) But  these  vessels  are,  on  general  principles,  to  be  protected  in 
their  office  eundo  et  redeundo,  both  in  carrying  prisoners  and  returning 
from  that  service. (?) 

It  has  not  been  the  habit  of  Courts  of  International  Law  to  scrutinize 
with  severity  the  formal  papers  of  these  privileged  conveyances ;  they 
have  always  been  satisfied  with  substantial  evidence  of  the  bona  fide 
character  of  their  employment.^) 

The  privileges  of  Cartel  are  not  confined  to  the  object  of  negotiating 
the  ransom  of  prisoners ;  they  attach  where  the  vessel  is  employed  in 
execution  of  a  Treaty  of  Peace,  conformably  to  orders  of  Government, 
and  for  the  purpose  of  carrying  the  stipulations  of  the  Treaty  into 
effect.  (Z) 

It  has  been  holden  that  a  Cartel  Ship  appointed  in  time  of  peace,  but 
in  contemplation  of  War,  by  an  officer  in  the  East  India  Company,  and 
subsequently  confirmed  by  officers  of  the  Crown,  and  employed  in  carry- 
ing into  effect  the  stipulation  of  a  Treaty,  but  captured  on  hostilities 
supervening,  is  entitled  to  the  privileges  of  that  chai'acter,  and  restitu- 
tion has  been  decreed  accordingly.(m) 

CXII.  But  Cartel  Ships  are  not  allowed  to  abuse  their  privilege;  the 

(d)  Ib.,  N°s.  134-5.         (e)  Ib.,  N°.  138.         (/)  The  Carolina,  6  Rob.  p.  336. 
(9)  The  Carolina,  6  Rob.  p.  336.  (h)  The  Rose  in  Bloom,  1  Dodson,  p.  60. 

(*)  The  Daifjie,  3  Rob.  p.  141.  (k)  La  Gloire,  5  ib.  p.  192.     The  Caroline, 

6  ib.  p.  337.     The  Daifjie,  3  ib.  p.  139. 

(1)  The  Carolina,  6  ib.  p.  338.  (m)  Ib.  p.  336. 
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sacred  character  which  is  the  cause  of  it  must  be  religiously  maintained, 
and  their  employment  must  be  wholly  unconnected  with  commercial  or 
other  objects.  Therefore  Cartel  Ships  have  no  right  to  trade  or  take  in 
a  *cargo;  and  the  doing  so  subjects,  strictly  speaking,  the  r^-ifiqn 
vessel,(n)  and  always  the  cargo,  to  confiscation. (o) 

But  it  has  been  holden  that  a  Cartel  appointed  in  time  of  peace,  but 
in  contemplation  of  War,  and  which,  in  accordance  with  the  stipulations 
of  the  Cartel  contract,  took  on  board  a  cargo  at  an  intermediate  port 
after  the  breaking  out  of  hostilities,  had  not  forfeited  her  privileges  of  a 
Cartel  thereby;  and  restitution  of  a  ship  and  cargo  was  accordingly 
decreed,  save  as  to  some  few  articles  subsequently  taken  on  board,  and 
as  to  which  no  proof  of  property  was  adduced. (p) 

A  ship  going  to  be  employed  as  a  Cartel  Ship  is  not  protected  l>y  mere 
intention  on  her  way  from  one  port  to  another  of  her  own  country,  for 
the  purpose  of  taking  on  herself  the  character  when  she  arrives  at  the 
latter  port.  If  such  a  necessity  occurs,  it  is  proper  to  apply  to  the  Com- 
missary of  Prisoners  in  the  enemy's  country  for  a  pass.(q\ 

Lastly,  it  is  to  be  remembered  that  persons  put  on  board  a  Cartel  Ship 
with  their  own  consent  by  the  Government  of  the  enemy,  to  be  carried 
to  their  own  country,  are  bound  to  do  no  act  of  hostility.  Therefore  a 
capture  made  by  such  persons  of  a  vessel  of  their  own  country  from  the 
enemy,  is  not  a  recapture  in  contemplation  of  law;  it  gives  them  no  title 
to  salvage,  and  confers  on  the  former  owner  no  title  to  claim  the  vessel; 
and  property  so  recovered  has  been  decreed  to  be  given  up  to  the  disposal 
of  the  Crown. (r\ 

CXIII.  Belligerent  States(s)  sometimes  enter  into  General 
*  Conventions,  either  at  the  beginning  or  during  the  course  of 
the  War,  respecting  the  mode  in  which  their  necessary  intercourse 
during  War  shall  be  carried  on.  The  subjects  of  these  General  Conven- 
tions are  usually  conditions  to  be  observed  respecting  the  exchange  and 
redemption  of  prisoners,  passports,  safe  conducts,  flags  of  truce,  and 
other  matters  of  the  like  kinds.  Sometimes,  also,  agreements  to  abstain 
from  certain  modes  of  injuring  each  other,  and  also  with  respect  to  the 
levying  contributions  on  the  invaded  territory.  The  duration  of  these 
Conventions  is  usually  limited  to  the  War,  or  to  a  certain  number  of 
years. 

CXIV.  But  besides  these  General,  there  are  usually  Particular  Con- 
ventions, which  arise  pendente  hello, — these  may  be  divided  into  two 
principal  classes : — 

1.  Truces,  including  partial  suspensions  of  hostilities. 

2.  Capitulations  (pacta  deditionis,}  by  virtue  of  which  a  particular 

(n)  The  Venus,  4.  Rob.  p.  355. 

(o)  Tin  plates  for  canister-shot  put  on  board  a  Cartel  Ship  by  a  British  manu- 
facturer at  Dover  -were  condemned  as  droits  of  Admiralty.  La  Rosine,  2  Rob.  p. 
372 

(p)  The  Carolina,  6  Rob.  p.  337.  (?)  The  Daifjie,  3  Rob.  p.  143. 

(r)  The  Mary,  5  Rob.  p.  200. 

(«)  Grot.,  1.  iii.  c.  xxi.  De  fide  manente  bello,  ubi  de  induciis,  commealu,  captivorum 
redemplione.  Ib.  c.  xxii.  Defide  minorum  potestatum  in  bello.  Vattel,  1.  iii.  c.  xvi. 
Martens,  1.  viii.  c.  iv.  1  Kent,  Comm.,  Lecture  viii. 
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body  of  troops,  or  a  particular  town  or  territory,  submits,  under  certain 
conditions,  to  the  enemy. 

CXV.  The  usual  and  recognized  mode  of  proposing  a  Truce  is  to 
hoist,  if  it  be  the  case  of  a  besieged  town,  a  white  flag,  or  otherwise  to 
send  a  messenger  with  one. 

In  the  case  of  the  Besieged  town,  after  the  besiegers  have  responded 
to  the  signal,  hostilities  cease  till  the  parley  be  over.  In  the  case  of 
sending  a  message,  the  bearer  of  the  white  flag  is  inviolable  by  all  but 
savages.  It  should  be  mentioned,  that  when  a  ship  hoists  a  white  flag 
it  is  a  recognized  signal  of  surrender. 

CXVI.  (£)  "  Publica  conventio  est  (said  Ulpian)  quce  Jit  per  pacem 
(aut\(v)  quoties  inter  se  duces  belli  qucedam  paciscuntur." 

Every  general  or  commander  is  invested  with  the  power  of  sanction- 
ing a  Truce,  or  cessation  of  arms,  for  a  short  period  and  a  particular 
r*ififn  PurP°se;(r:c)  such  as  that  a  town,  if  not  relieved  *within  a  few 
-I  months,  shall  surrender,  cessation  of  warfare  to  bury  the  dead, 
and  similar  purposes;  a  Truce  for  a  long  period  and  for  a  general  object 
is  a  Peace,  and  requires  the  ratification  of  the  sovereign.  But  the 
authority  of  the  sovereign,  and  the  national  honour  and  faith,  are  pledged 
to  the  observance  of  Truces  and  suspensions  of  arms  concluded  by  his 
generals.  A  Truce  is  binding  from  the  moment  that  it  is  solemnly  pro- 
claimed and  duly  notified.  It  is  then  a  law  binding  on  the  subjects  of 
both  parties :  but  it  must  be  known ;  for  a  law  that  could  not  have  been 
known,  imposes  no  obligation.  Therefore  subjects  are  not  to  blame  who 
make  captures  or  prizes  after  the  Truce,  if  circumstances  have  prevented 
them  from  being  warned  of  it;  but  their  sovereign  is  bound  to  make 
restitution  of  the  property  so  taken,  though  not  to  make  indemnification 
for  actual  losses  sustained,  if  it  has  been  impossible  to  notify  the  Truce 
to  the  officer,  naval  or  military,  who,  in  ignorance  of  it,  made  the 
capture.(y)  In  order  to  obviate  these  difficulties,  it  is  usual,  both  with 

(t)  Dig.,  1.  ii.  t.  xiv.  p.  5.     De  Pactis. 

(u)  Compare  Noodt,  De  Pactis,  c.  vii.,  with  Barbeyrac's  note  on  Grot.,  1.  iii.  c. 
xx.  i. 

(x)  "  Inducias  dare  ducura  est,  nee  summorum  tantum  sed  et  minorum,  iis 
nempe  quos  oppugnant  aut  obsesses  tenent,  et  se  suasque  copias  quod  attinet ; 
nam  alios  duces  pares  non  obligant." — Grot.,  1.  iii.  c.  xxii.  p.  8.  Thus  Mr.  Gren- 
ville  writes,  in  April,  1800,  to  his  brother,  Lord  Buckingham: — "You  will  have 
seen  by  the  last  French  papers,  which  contain  the  Egyptian  Convention,  and  Kle- 
ber's  account  of  it,  that  our  Christian  knight  (Sir  Sydney  Smith)  is  a  better  soldier 
than  politician ;  yet  although  I  entirely  dislike  and  disapprove  the  countenance  which 
he  has  given  to  this  Convention,  as  he  has  taken  upon  himself  to  give  it  his  sanc- 
tion in  the  quality  of  a  British  commanding  officer,  we  must,  I  fear,  respect  that 
character,  however  prejudicial  to  our  wishes  and  interests." — Memoirs  of  the  Court 
and  Cabinets  of  George  III.,  by  the  Duke  of  Buckingham,  vol.  iii.  p.  57. 

(y)  Grot.,  1.  iii.  c.  xxi.  s.  5.  "  Illud  obiter  dicam,  inducias  et  siquid  est  simile 
ipsos  contrahentes  statim  obligare  ex  quo  contractus  absolutus  est:  at  subditos 
utrimque  obligari  incipere  ubi  inducise  acceperunt  forman  legis,  cui  inest  exterior 
quaidam  publicatio :  qua  facta  statim  quidem  incipit  habere  vim  obligandi  sub- 
ditos. Sed  ea  vis,  si  publicatio  uno  tantum  loco  facta  sit,  non  per  omnera  ditio- 
nem  eodem  momento  se  exserit,  sed  per  tempus  sufficiens  ad  perferendam  ad  singula 
loca  notitiam.  Quare  si  quid  interea  a  subditis  contra  inducias  factum  sit,  ipsi 
a  pcenis  immunes  sunt,  neque  tamen  eo  minus  contrahentes  damnum  resarcire 
debebunt," 
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respect  to  Truces  and  Treaties  of  Peace,  to  assign  different  periods, 
according  to  *the  differences  of  situations  and  distance,  for  the  ..^  ~ft-. 
cessation  of  hostilities. 

With  respect  to  the  interpretation  of  the  terms  used  in  Covenants  of 
Truce  the  same  principles  and  rules  are  applicable  as  those,  which  have 
been  already  laid  down  for  the  interpretation  of  Treaties.^ 

CXVII.  (a)  We  have  now  to  consider  the  effect  of  a  Truce  upon  the 
parties  to  it,  or  what  is  allowed  or  forbidden  to  be  done  during  its  con- 
tinuance. This  subject  is  treated  by  Grotius  and  Vattel  with  great 
fulness  of  detail.  The  general  principle,  however,  laid  down  by  Grotius 
embraces  nearly  the  whole  question  :  "  illicit!  enini  sunt  omnes  actus 
bellici,  sive  in  personas  sive  in  res;  id  est  quicquid  vi  fit  adversus 
hostern  :  id  enim  omne  per  induciarum  tempus  sit  contrk  jus  gentium. "(6) 

An  important  distinction  exists  between  what  a  belligerent  may  do  at 
home  and  in  his  own  territories,  and  what  he  may  do  in  the  place  to 
which  the  cessation  of  hostilities  relates.  He  may  do  at  home,  unless, 
of  course,  there  be  a  specific  condition  to  the  contrary,  whatever  he 
might  do  in  time  of  peace ;  he  may  repair  fortifications,  levy  soldiers, 
assemble  an  army,  or  take  any  other  step  of  a  similar  kind.  He  has  a 
right  to  do  these  things  in  time  of  peace,  and  the  Truce,  therefore,  does 
not  tie  up  his  hands. 

But  he  may  do  none  of  these  things  in  the  place  to  which  the  cessa- 
tion of  hostilities  relates ;  because  he  may  not  take  advantage  of  this 
cessation  to  do,  without  danger  to  himself,  what  is  injurious  to  the 
enemy,  and  what  but  for  the  Truce  he  could  not  have  done  except  with 
danger  to  himself.  Therefore,  on  the  one  side  to  continue  the  works  of 
a  siege,  or  on  the  other  to  repair  the  breaches  made  in  the  fortifications 
by  the  artillery  of  the  besiegers,  to  introduce  succours  and  reinforcements, 
to  do  any  act  of  the  like  kind,  is  the  conduct  of  *gross  and  j-^,  fi_-. 
shameless  perfidy,  and  reprobated  by  the  practice  and  conscience  L 
of  every  civilized  State. 

CXVIII.  Vattel  makes  a  distinction  in  applying  the  principles  just 
laid  down  to  a  suspension  of  hostilities  for  the  express  purpose  of  bury- 
ing the  dead.  He  thinks  that  the  implied  contract  in  this  case  is,  that 
the  firing  is  to  cease  in  order  that  each  party  may  carry  off  their  dead, 
and  that  it  is  unlawful  to  carry  on  any  works  which  the  firing,  if  it  had 
not  been  intermitted,  would  have  impeded;  but  he  thinks  that  it  is 
lawful  to  introduce  a  reinforcement,  during  this  cessation,  into  some 
quarter  remote  from  the  point  of  attack,  and  which  the  firing  would  not 
have  reached ;  that  the  vigilance  of  the  besiegers  ought  not  to  lulled  by 
a  special  armistice  of  this  kind,  and  that  the  armistice  itself  does  not 
enable  the  besieged  to  bring  in  the  reinforcement.  Upon  the  truth  or 
falsehood  of  this  last  assertion,  it  would  seem  that  the  lawfulness  of  this 
act  must  depend.  Where  it  cannot  be  truly  predicated,  the  act  is  clearly 
perfidious.  Nor  can  it  be  denied  that  strict  good  faith,  and  the  general 

(2)  Vide  post,  vol.  ii.  c.  viii.  p.  79. 

(a)  Grot.,  1.  iii.  c  xxi.  ss.  6-9,  et  c.  xxii.     Vattel,  1.  iii.  c.  xvi.  ss.  245-258. 

(6)  Ubi  supr.  s.  6. 
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interests  of  belligerents,  would  be  best  promoted  by  an  abstinence  from 
every  equivocal  act  of  this  nature. 

Vattel  himself  admits,  that  if  an  army  were  to  avail  itself  of  such  a 
suspension  of  hostilities  in  order  to  extricate  itself  from  a  disadvan- 
tageous position  by  marching  off  unmolested  in  sight  of  the  enemy,  it 
would  be  a  flagrant  violation  of  the  compact ;  but  he  thinks  if  they 
silently  filed  off  in  the  rear,  and  thus  reached  a  safer  position,  there 
would  be  no  breach  of  faith.  It  is,  however,  surely  impossible  to  justify 
the  morality  of  this  doctrine,  the  tendency  of  which  is  to  infuse  that 
suspicion  and  distrust  into  the  mind  of  the  belligerent  which  leads  in 
practice  to  the  worst  horrors  of  war. 

CXIX.  It  is  a  clear  violation  of  this  compact  to  receive  offers  of  sub- 
mission or  adherence  from  rebellious  towns,  provinces,  or  subjects  during 
the  suspension,  and  of  course  a  still  greater  violation  to  induce  them  to 
revolt  from  their  sovereign.  During  this  suspension  enemies  may,  unless 
specially  forbidden,  pass  and  repass  into  each  other's  territories  ;  but  the 
r#ifisn  "ght'  °f  postliminium  cannot  take  effect  during  *a  truce,  for  that 
J  right  is  founded  only  on  a  state  of  war,  and  the  truce  suspends 
all  acts  of  war  and  leaves  everything  in  its  existing  state;  and  even  pri- 
soners do  not  then  recover  their  former  condition. 

The  question  of  the  necessity  of  a  declaration  of  war  previously  to 
the  commencement  of  hostilities  has  been  already  considered  ;(c)  but  it 
is  universally  admitted,  that  after  the  expiration  of  a  truce  hostilities 
may  be  renewed  without  any  declaration  of  war. 

CXX.  It  is  lawful,  in  time  of  Truce,  to  take  possession  of  what  is 
really  derelict,  that  is,  what  has  been  left,  without  any  intention  of  being 
resumed  by  those  to  whom  it  belonged ;  but  not  what  merely  happens  to 
be  unguarded,  whether  the  custody  was  removed  before  or  after  the  truce, 
because  the  ownership  (dominiuni)  remaining,  causes  the  possession  of 
another  to  be  unjust.  Therefore,  Grotius  says,  Belisarius  was  without 
excuse,  when,  in  time  of  truce  with  the  Goths,  he  seized  two  of  their 
places  which  happened  to  be  denuded  of  their  garrisons.(rf) 

CXXI.  If  the  conditions  of  the  truce  be  broken  by  one  belligerent, 
there  is  no  doubt  the  other  may  immediately  return  to  war,  and  without 
a  declaration  -(sine  indicatione,}  unless,  indeed,  it  happen  that  it  has 
been  agreed  that  a  certain  penalty  shall  be  paid  by  the  violator  of  the 
truce ;  then,  if  that  penalty  be  paid,  there  is  no  right  of  going  to  war, 
"  ideo  enini  po3ua  solvitur,  ut  csetera  salva  maneant/'(e)  The  acts  of  a 
private  .person  cannot  be  holden  to  break  the  truce,  unless  they  be  ordered 
or  ratified  by  public  authority.  And  such  order  or  ratification  will  be 
legally  presumed,  unless  the  private  offenders  be  punished  or  surrendered, 
and  unless  the  thing  seized  be  restored,  (/)  or  compensation  tendered 
for  it. 

CXXII.  2.  We  have  next  to  consider  the  subject  of  Capitulations 
l"*1  f  QT  (Pac^a  deditionis,}  by  virtue  of  which  a  particular  *body  of  troops, 
-"  a  particular  town  or  territory,  submits  under  certain  conditions 
to  the  enemy. 

(c)  Vide  ante,  pp.  75-93.  (d)  Grot.,  1.  iii.  c.  xxi.  s.  10. 

(0  lb.,  s.  12.  (/)  Ib.,  s.  13. 
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The  rules  which  ought  to  govern  the  construction  of  these  instruments 
of  International  Law  have  been  considered  in  a  former  volume  of  this 
work  ;  but  it  may  be  added  here  that  this  construction  of  the  articles  of 
a  truce  or  capitulation,  and  the  decision  as  to  who  are  entitled  to  the 
benefit  of  it,  and  the  manner  in  which  it  is  to  be  executed,  belongs  at 
the  time  to  the  conqueror.  If  he  misconstrue  or  break  the  articles,  he 
is  guilty  of  a  violation  of  International  Law,  for  which  reparation  must 
be  given,  or  enforced,  according  to  the  modes  prescribed  by  International 
Jurisprudence;  but  which,  according  to  English  law,  cannot  be  the 
ground  of  an  action  in  a  Municipal  Court.  (g\ 

CXXni.  The  opinions  of  a  jurist  so  accurate,  profound,  and  accom- 
plished as  the  late  Sir  James  Mackintosh,  are  extremely  valuable  upon 
all  questions  of  International  Law ;  and  though  opinions  delivered  in 
Parliament  are  liable  to  some  deductions  from  their  weight  as  legal  pro- 
positions, on  account  of  the  excitement  of  debate,  and  of  the  party  to 
which  the  speaker  belongs,  yet  it  will  rarely  be  found  that  upon  ques- 
tions of  Public  or  International  Law,  Sir  James  Mackintosh  was  swayed 
by  other  considerations  than  those  arising  from  a  thorough  mastery  and 
an  enlightened  application  of  the  acknowledged  authorities  upon  the  sub- 
ject. 

"  To  establish  the  breach  of  faith,  I  must  first  ask,  "What  did  Lord 
William  Bentinck  promise  as  commander-in-chief  of  his  majesty's  troops 
in  Italy,  by  his  Proclamations  of  the  14th  March  and  26th  April,  1814? 
The  first  is  addressed  to  the  people  of  Italy.  It  offers  them  the  assistance 
of  Great  Britain  to  rescue  them  from  the  iron  yoke  of  Bonaparte.  It  holds 
out  the  example  of  Spain,  enabled,  by  the  aid  of  Great  Britain,  to  rescue 
1  her  independence,' — of  the  neighbouring  Sicily,  '  which  hastens  to  re- 
sume her  ancient  *splendour  among  the  independent  nations.  r*-i-n-, 

.     .     Holland  is  about  to  obtain  the  same  object.      .  .  L 

Warriors  of  Italy,  you  are  invited  to  vindicate  your  own  rights,  and  to 
be  free  !  Italy,  by  our  united  efforts,  shall  become  what  she  was  in  her 
most  prosperous  periods,  and  what  Spain  now  is  F 

"  Now,  sir,  I  do  contend  that  all  the  powers  of  human  ingenuity  can- 
not give  two  senses  to  this  Proclamation  :  I  defy  the  wit  of  man  to  ex- 
plain it  away.  Whether  Lord  William  Bentinck  had  the  power  to  pro- 
mise is  an  after  question ;  what  he  did  promise  can  be  no  question  at  all. 
He  promised  the  aid  of  England  to  obtain  Italian  independence.  He 
promised  to  assist  the  Italians  in  throwing  off  a  yoke, — in  escaping  from 
thraldom, — in  establishing  liberty, — in  asserting  rights, — in  obtaining 
independence.  Every  term  of  emancipation  known  in  human  language 
is  exhausted  to  impress  his  purpose  on  the  heart  of  Italy." 

And,  pursuing  his  arguments  upon  the  just  interpretation  of  the  lan- 
guage of  Lord  William  Bentinck,  this  eloquent  jurist  asked — 

«  Are  the  references  to  Spain,  to  Sicily,  and  to  Holland,  mere  frauds 
on  the  Italians, — '  words  full  of  sound  and  fury  signifying  nothing  ?' 
If  not,  can  they  mean  less  than  this, — that  those  countries  of  Italy  which 
were  independent  before  the  war,  shall  be  independent  again  ?  These 

(ff)  So  successfully  contended  by  Sir  E.  Sugden,  arguendo  in  Elphinstone  v. 
Bedreechund,  1  Knapp's  Privy  Council  Rep.,  p.  340. 

JULY,  1857.— 11 
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words,  therefore,  were  at  least  addressed  to  the  Genoese ; — suppose  them 
to  be  limited  as  to  any  other  Italians ; — suppose  the  Lombards,  or,  at  that 
time,  the  Neapolitans,  to  be  tacitly  excluded.  Addressed  to  the  Genoese, 
they  either  had  no  meaning,  or  they  meant  their  ancient  indepen- 
dence."^) 

"In  short,  sir,"  continued  Sir  James  Mackintosh,  "  I  am  rather  fear- 
ful that  I  shall  be  thought  to  have  overlaboured  a  point  so  extremely 
clear.  But  if  I  have  dwelt  too  long  upon  this  Proclamation,  and  exam- 
r*i  71  n  *ne(^  ^  *°°  minutely>  it  *is  not  because  I  think  it  difficult,  but 
J  because  I  consider  it  is  decisive  of  the  whole  question.  If  Lord 
William  Bentinck  in  that  Proclamation  bestowed  on  the  people  of  Genoa 
their  place  among  nations,  and  the  government  of  their  forefathers,  it 
must  have  been  because  he  deemed  himself  authorized  to  make  that  es- 
tablishment by  the  repeated  instructions  of  the  British  government,  and 
by  the  avowed  principles  and  solemn  acts  of  the  Allied  Powers,  and 
because  he  felt  bound  to  make  it  by  his  own  Proclamation  of  the  14th 
March,  combined  with  the  acts  done  by  the  Genoese  nation,  in  conse- 
quence of  that  Proclamation.  I  think  I  have  proved  that  he  did  so, — 
that  he  believed  himself  to  have  done  so,  and  that  the  people  of  Genoa 
believed  it  likewise. 

"Perhaps,  however,  if  Lord  William  Bentinck  had  mistaken  his  instruc- 
tions, and  had  acted  without  authority,  he  might  have  been  disavowed, 
and  his  acts  might  have  been  annulled.  I  doubt  whether,  in  such  a 
case,  any  disavowal  would  have  been  sufficient.  Wherever  another 
people,  in  consequence  of  the  acts  of  our  agent,  whom  they  had  good 
reason  to  trust,  have  done  acts  which  they  cannot  recall,  I  do  not  con- 
ceive the  possibility  of  a  just  disavowal  of  such  an  agent's  acts.  Where 
one  party  has  innocently  and  reasonably  advanced  too  far  to  recede,  jus- 
tice cuts  off  the  other  also  from  retreat.  But,  at  all  events,  the  disavowal, 
to  be  effectual,  must  have  been  prompt,  clear,  and  public."(t) 

CXXIV.  This  reasoning,  however  just  and  unanswerable,  did  not  pre- 
vail; neither  the  principles  of  international  justice,  nor  the  ancient 
renown  of  this  once  illustrious  republic,  preserved  it  from  being  a  victim 
to  that  false  and  unrighteous  policy  which  measures  States  by  their 
square  miles,  and  by  numbers  told  by  the  head,  and  which  transfers  the 
lesser  to  the  greater  kingdom  without  considering  the  consent  of  the 
former  as  in  any  way  necessary  to  the  validity  of  the  act.(&) 
r*1 79T  *CXXV.  The  great  case  of  the  ships  taken  at  Genoa(Z)  arose 
-I  on  a  demand  made  by  the  merchants  of  Genoa,  for  the  sum  of 
17,OOOZ.,  said  to  have  been  exacted  by  Lord  Keith,  as  a  commutation  for 
ships  seized  in  the  harbour  of  Genoa,  and  left  behind,  at  the  evacuation 
of  that  place,  by  the  British  and  Austrian  forces.  After  a  memorial  had 
been  presented  to  his  majesty  in  council,  the  claimants  were  advised,  that 
the  proper  mode  of  proceeding  would  be  to  apply  to  the  Court  of  Admi- 

(/»)  Sir  James  Mackintosh's  Works,  vol.  iii.  p.  324.  Speech  on  Annexation  of 
Genoa  to  the  Kingdom  of  Sardinia. 

(z)  Sir  James  Mackintosh's  Works,  vol.  iii.  p.  336. 

(k)  Ann.  Reg.,  vol.  Ivi.  (1814,)  p.  85.  (1)  4  Rob.,  p.  388. 
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ralty,  for  a  motion  on  Lord  Keith  to  proceed  to  adjudication.     In  this 
form  the  question  now  came  forward. 

The  judgment  of  Lord  Stowell  was  as  follows  : — 

t(  This  cause  arises  out  of  the  seizure  of  Genoa  in  June,  1800.  It 
now  comes  on  in  the  naked  shape  of  the  admission  of  the  claim  on  the 
behalf  of  the  inhabitants  of  Genoa,  at  that  time  undoubtedly  in  a  state 
of  hostility  with  this  country.  There  is  no  suggestion  in  the  claim  that 
any  other  persons  are  aggrieved  than  merchants  of  Genoa,  who  were  deci- 
dedly enemies  ;  unless  it  can  be  shown  that  they  had  been  taken  into  the 
protection  of  this  country,  and  that  the  seizure  was  made  after  the  time 
when  they  had  so  become  entitled  to  protection  under  the  capitulation. 
Undoubtedly,  if  the  seizure  was  made  after  that  time,  it  would  be  to  be 
considered,  not  as  the  exercise  of  any  rights  of  war,  but  as  mere  lawless 
rapine  and  plunder.  The  question  therefore  appears  to  me  to  respect 
entirely  the  time  of  seizure.  If  it  is  shown  to  have  been  before  the  con- 
vention, it  will  be  in  exercise  of  the  rights  of  war;  if  after,  it  will  be 
liable  to  the  description,  that  I  have  given  of  it,  of  illegal  plunder  and 
violence.  On  this  fact  the  different  parties  give  different  representations. 
Lord  Keith  describes  it  to  have  passed  before  the  convention ;  whilst  the 
claimants  state  it  to  have  been  after  the  capitulation,  and  in  violation  of 
the  faith  of  the  parties  that  entered  into  it. 

"  In  the  first  place,  it  may  not  be  improper  to  consider  the  circum- 
stances under  which  the  seizure  was  made.  All  *Genoese  pro-  ^^  _„-. 
perty  was  subject  to  condemnation,  unquestionably.  There  is  "- 
nothing  to  raise  a  doubt  upon  this  point.  As  to  other  property,  I  con- 
ceive that  the  commander-in-chief  had  a  right  to  proceed  with  respect  to 
that  also,  on  a  presumption  that  it  was  subject  to  condemnation,  as  be- 
longing to  persons  of  Genoa,  leaving  it  to  the  owners  to  show  that  it  was 
neutral  property — or,  since  blockade  had  been  imposed  upon  the  port  of 
Genoa  for  a  considerable  time,  that  the  particular  vessel  which  was  the 
subject  of  each  claim,  and  the  goods  on  board  had  not  violated  the  block- 
ade. The  next  thing  to  be  considered  is  the  capitulation,  in  which  two 
articles  are  principally  relied  on,  as  decisive  of  this  question.  The  eighth 
article,  which  grants  permission  to  the  inhabitants  <  to  withdraw  them- 
selves, their  money,  merchandizes,  movables,  or  effects,  by  sea  or  land/ 
— that  is,  as  I  understand  it,  to  withdraw  by  sea  or  land.  And  the 
ninth  article,  which  stipulates  for  the  freedom  of  trade.  Now,  on  the 
construction  of  these  articles,  it  has  been  contended,  that  it  was  the 
intention  of  the  parties  to  exempt  the  shipping  from  seizure ;  and  if  the 
court  was  to  abstract  itself  from  the  consideration  of  what  has  usually 
been  understood  and  done,  the  terms  are  perhaps  large  enough  to  admit 
this  interpretation,  although  it  is  an  acknowledged  rule,  that  ships  them- 
selves, being  property  of  a  peculiar  species,  do  not  necessarily  pass  under 
such  a  description.  It  is  impossible  not  to  refer  to  the  practice  of  com- 
manders of  other  fortunate  expeditions,  by  whom  a  broad  distinction  has 
usually  been  taken  between  property  afloat  and  property  on  land.  In 
many  capitulations  this  distinction  is  expressed ;  and  when  it  is  not  ex- 
pressed, the  terms  of  the  convention  must  admit  some  qualification 
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from  the  usual  practice,  which,  in  late  wars,  has  almost  invariably  been 
observed. 

"  That  a  naval  commander  should  mean  to  exempt  property  afloat, 
would  form  a  particular  instance,  and  such  an  exception  from  the  general 
rule,  that  it  is  impossible  not  to  attend  to  this  consideration,  in  judging 
of  the  credit  to  be  given  to  the  representation  on  one  side,  or  on  the 
...  other.  *But  the  question  is,  what  was  the  interpretation  which 
L  -I  the  convention  had  received  in  the  understanding  of  the  parties 
— that  is,  of  the  contracting  parties  ?  I  do  not  mean  of  the  merchants 
of  Genoa,  but  of  the  French  generals  on  the  one  side,  and  the  Austrian 
generals  and  English  admiral  on  the  other.  If  it  was  the  intention  of 
these  parties,  that  the  shipping  should  not  be  exempted,  it  will  be  of  little 
consequence  whether  the  merchants  of  Genoa  were  apprised  of  it  or  not; 
since  they  are  concluded  by  the  act  of  those  who  held  the  government 
over  them  at  the  time,  and  are  to  be  reputed  capable  of  binding  them  by 
their  acts. 

« If  we  give  credit  to  Lord  Keith's  positive  declaration,  the  shipping 
was  not  exempted.  He  states,  <  that  the  proposal  was  made,  but  that  it 
was  rejected,  and  expunged  with  his  own  hand '  It  is  said,  that  this 
refusal  might  apply  only  to  ships  of  war,  to  which  it  would  have  been 
highly  proper  for  him  to  refuse  any  exemption ;  and  that  this  account 
does  not  negative  the  supposition  of  an  exemption  being  granted  to  mer- 
chant ships.  Lord  Keith  certainly  does  not  so  consider  it.  He  makes  no 
distinction;  and  what  weighs  materially  with  me  is,  that  no  such  proposal 
seems  to  have  been  offered  on  the  part  of  the  French  generals.  On  their 
part,  no  such  distinction  is  proposed ;  and  therefore  it  is,  I  think,  to  be 
inferred,  that  Lord  Keith's  declaration,  <  that  he  would  not  suffer  the 
ships  to  be  included  in  the  protection,'  must  have  referred  to  merchant 
ships. 

"  Then  what  followed  !  I  have  already  said  that  the  commander  had 
a  right  to  make  a  seizure  of  all  ships  in  port,  for  the  purpose  of  confis- 
cating all  such  as  were  Genoese  property,  and  of  affording  to  others  their 
just  rights.  It  is  stated  by  Lord  Keith  that  he  was  proceeding  to  inven- 
torize  and  examine  the  circumstances  of  the  particular  ships.  A  more 
legal  or  cautious  mode  of  proceeding  could  not  have  been  adopted;  and 
if  the  seizors  were  so  employed,  it  is  the  strongest  evidence  to  convince 
me  that  they  were  doing  it,  with  an  intention  of  exercising  the  rights  of 
capture  over  them,  and  for  the  purpose  of  bringing  to  legal  adjudication 
*such  as  should  appear  liable  to  condemnation.  But  it  is  said, 
that  the  ninth  article  grants  <  the  freedom  of  trade,'  and  that  it 
would  be  nugatory  to  grant  that,  and  at  the  same  time  to  seize  their  ship- 
ping. To  this  observation  I  can  only  say,  that  nugatory  as  such  a  clause 
might  be,  it  is  in  every  day's  practice,  to  seize  all  property  afloat,  and  yet 
to  allow  a  general  freedom  of  trade,  exclusive  of  such  particular  seizure. 
It  is  admitted  that  Lord  Keith  executed  the  capitulation  in  all  other 
respects  with  perfect  good  faith,  and  it  is  said,  that  he  continued  to  give 
passports.  If  it  could  have  been  shown,  that  any  passports  had  been 
obtained  for  ships,  it  might  have  been  material  as  affording  a  practical 
interpretation,  but  no  such  averment  is  advanced  in  the  affidavit  which 
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has  been  made  to  introduce  the  claim.  That  no  such  application  was 
made  for  the  removal  of  ships  is,  I  think,  a  strong  circumstance  to  show 
that  Lord  Keith's  hand  was  upon  them  from  the  beginning. 

"  Finally,  after  the  unfortunate  and  never  enough  to  be  lamented 
battle  of  Marengo,  Lord  Keith  could  no  longer  continue  his  examination. 
To  carry  all  the  ships  away  was  impossible — yet  Tie  had  a  right  to  take 
away  the  value  of  all,  as  having  a  right  to  the  possession ;  and  if  he 
was  not  able  to  retain  the  body  and  substance,  he  had  a  right  to  secure 
the  value  in  any  manner  that  he  could.  The  sum  first  demanded  was 
500,000?.  sterling,  as  an  equivalent  for  all  ships  in  the  port.  Kemon- 
strances  were  made  on  the  part  of  the  Genoese ;  and,  in  my  opinion, 
naturally  enough.  For  in  what  respect  were  the  merchants  of  Genoa 
obliged  to  contribute  for  the  ships  of  all  the  other  States  of  Italy.  Even 
with  regard  to  their  own,  if  they  had  considered  that  species  of  property 
as  protected  by  the  Capitulation,  they  might  have  said — No,  take  the 
ships,  we  are  protected  by  the  terms  of  the  Capitulation  ;  we  will  apply 
to  the  justice  of  your  country ;  we  will  not  ransom  them.  I  do  not  see, 
therefore,  any  thing  like  that  duress  or  compulsion,  which  has  been 
insinuated ;  much  less  were  they  necessitated  to  advance  money  r5|t,  7fi-. 
for  other  ships.  If  they  ransomed  for  other  *persons,  they  must  L 
seek  compensation  from  them.  They  do  not  claim  for  any  persons  but 
themselves ;  yet  they  now  hold  out,  that  they  were  under  the  necessity 
of  ransoming  both  for  themselves  and  for  others. 

"  The  contract  is,  I  think,  by  no  means  to  be  represented  as  an  invol- 
untary contract ;  and  when  17,000?.  was  accepted  as  a  compensation  for 
what  was  admitted  to  be  of  the  value  of  500,000?.,  I  cannot  but  think 
that  that  sum  can  amount  to  but  a  small  part  of  what  must  have  been 
justly  subject  to  condemnation.  If  the  case  had  been  what  the  claimants 
state  it  to  be,  it  might  have  been  proved  long  ago  j  it  must  have  been 
known  to  the  Austrian  and  French  Generals  what  were  the  true  intentions 
of  the  contracting  parties.  During  the  interval  of  peace  it  was  easy  for 
the  claimants  to  have  obtained  their  testimony,  and  to  have  produced 
them  to  prove  <  that  they  never  intended  to  confiscate  property  afloat, 
and  that  this  is  a  violent  and  perverse  exposition  of  Lord  Keith/  If 
such  persons  had  given  testimony  to  this  effect,  it  would  have  been 
received  with  great  attention.  Instead  of  such  evidence,  we  hear  nothing 
after  an  interval  of  three  years,  but  a  bare  claim  on  behalf  of  persons 
who,  after  having  had  the  benefit  of  the  convention,  come  now  to  com- 
plain for  others,  as  well  as  for  themselves.  Under  all  the  circumstances 
of  the  case,  I  think  it  is  a  capitulation  very  much  for  the  benefit  of  the 
parties  claiming,  and  one  which  ought  to  be  supported. 

"  The  next  question  is,  to  whom  is  this  property  to  be  condemned  ? 
Capitulations  are  certainly  of  the  nature  of  ransoms,  but  admitting  of 
very  favourable  distinctions.  Ransoms  have  been  forbidden,  as  subject 
to  great  abuse,  being,  in  the  common  acceptation,  contracts  entered  into 
at  sea,  by  individual  captors,  and  very  liable  to  be  abused,  to  the  great 
inconvenience  of  neutral  trade.  But  even  ransoms,  under  circumstances 
of  necessity,  are  still  allowed.  Capitulations,  in  their  nature,  can  scarcely 
become  liable  to  the  same  objection;  they  being  contracts  between  the 
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pie-lY-j-i  commander  and  the  conquered  State;  on  the  contrary,  they 
L  -I  *have  always  been  favourably  supported,  and  it  is  of  great  impor- 
tance to  the  general  interests  of  the  captured  that  they  should  be  sustained. 

"  I  am  not  aware,  however,  that  the  Prize  Act  authorizes  me  to  con- 
demn to  the  captors  in  such  a  case  as  the  present.  The  act  gives  them 
ships,  goods,  &c.,  afloat.  This  is  a  sum  of  money,  which  is  not  exactly 
of  that  description  of  things,  though,  in  some  measure  it  may  be  taken 
as  the  representation  of  them.  It  is  to  be  recollected  also,  that  this  was 
a  transaction  in  which  the  Austrian  army  was  co-operating ;  and  that 
there  are  considerations  of  a  public  tendency,  which  make  it  highly 
important  that  Capitulations  of  this  nature  should  be  confirmed  by  his 
majesty.  On  this  view  of  the  question,  it  will  be  more  expedient,  on 
all  accounts,  that  the  condemnation  should  pass  to  the  Crown.  As  to 
the  effect  of  the  Capitulation,  I  decide  that  question  upon  the  merits, 
and  without  the  slightest  hesitation." 

CXXV.  It  has  been  holden  by  the  English  Prize  Court  that  vessels 
used  as  Privateers,  though  not  at  the  time  of  capture  in  actual  employ- 
ment as  such,  are  not  within  the  terms  of  a  Capitulation  protecting  pH- 
vate  property  generally.(m) 

It  has  been  also  holden,  by  the  same  authority,  that  public  property 
ceded  by  Capitulation,  but  not  taken  possession  of  by  the  captors,  and 
afterwards  seized  by  a  privateer,  belongs  to  the  Crown  and  not  to  the 
privateer. (n) 

The  case  in  which  this  doctrine  was  laid  down  is  well  worthy  of 
attentive  consideration,  inasmuch  as  it  throws  great  light  upon  the 
principles  of  International  Law,  both  as  they  relate  to  Capitulation, 
and  also  as  they  relate  to  the  effect  of  the  act  of  a  commander  done 
upon  his  own  responsibility,  and  without  specific  instructions  from  his 
sovereign. 

r:)e,  -Q-.  It  appeared  in  this  case  of  Thorshaven  and  its  Dependencies(o) 
-I  *that  Captain  Baugh,  of  H.  M.'s  ship  Clio,  had  attacked  the 
Castle  of  Thorshaven,  in  the  island  of  Stromoe,  on  the  16th  May,  1808, 
and  obtained  possession  of  the  place  under  a  Capitulation,  consisting  of 
three  articles,  by  which  it  was  stipulated  that  the  castle  and  batteries 
should  be  given  up,  that  the  garrison  should  not  serve  against  His 
Britannic  Majesty  during  the  term  of  one  year,  that  all  private  property 
should  be  respected,  and  that  all  government  property  should  be  at  the 
disposal  of  the  captors.  Part  of  the  public  property  was  carried  on 
board  the  Clio,  and  Captain  Baugh  sailed  soon  afterwards,  without  leav- 
ing any  of  his  own  people  upon  the  island,  but  entrusted  the  charge  of 
it,  together  with  the  custody  of  the  remainder  of  the  public  property,  to 
the  Danish  municipal  officers.  About  a  fortnight  after  this,  Gilpin,  the 
commander  of  the  Salamine,  landed  with  a  part  of  his  crew,  with  the 
intention  of  storming  the  fort,  but  upon  being  informed  of  the  Capitula- 
tion, he  re-embarked  and  put  to  sea.  Having,  however,  in  the  course 
of  his  cruise,  obtained  intelligence  that  some  merchandize  and  moneys 

(m)  Dash  and  Others,  1  Edwards,  p.  271. 

ffl)  Thorshaven  and  its  Dependencies,  ib.,  p.  102. 

(o)  Edwards's  (Adm.)  Rep.,  p.  102. 
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belonging  to  the  King  of  Denmark  had  not  been  delivered  up  under  the 
Capitulation,  he  returned  and  took  possession  of  the  property  in  question. 
In  this  case  Lord  Stowell  gave  the  following  judgment : — 
(p)  "  This  is  a  proceeding  of  a  very  singular  nature,  arising  from  the 
capture  of  this  Danish  island  by  one  of  His  Majesty's  ships  of  war,  and 
a  subsequent  seizure  of  certain  property  found  there  by  a  commissioned 
privateer.  The  particular  circumstances  of  the  transaction  are  stated  in 
an  act  on  petition.  On  the  part  of  the  Crown  it  is  alleged,  'that  Thomas 
Baugh,  esquire,  commander  of  His  Majesty's  ship  Clio,  whilst  cruising 
with  the  said  ship  off  the  Faro  Islands,  received  intelligence  that  some 
enemy's  vessel  were  lying,  in  Thorshaven,  in  the  island  of  Stromoe,  one 
of  the  Faro  *Islands ;  that  the  said  island  being  a  place  of  con-  rjK1  _,.,, 
siderable  strength,  as  well  as  of  advantage  to  the  enemy  from  its  "- 
situation,  the  said  Captain  Baugh  conceived  it  a  duty  incumbent  on 
him  to  capture  the  said  island,  if  possible,  and,  accordingly,  on  the  15th 
of  May,  1808,  having  arrived  off  the  island,  he  anchored  the  Clio  within 
half-gunshot  of  Thorshaven  Castle,  when  the  Danish  governor  consented 
to  a  surrender  of  the  Island.  That  articles  of  Capitulation  were  entered 
into,  by  which  it  was  provided,  that  the  castle  and  batteries,  together 
with  all  the  arms,  ammunition,  and  warlike  stores,  should  be  delivered 
up  to  the  British  force ;  that  the  garrison  should  march  out  with  the 
honours  of  War,  and  engage  not  to  serve  in  any  capacity  against  His 
Britannic  Majesty,  during  the  term  of  one  year;  that  all  private  pro- 
perty should  be  respected ;  and  that  all  Government  property  should  be 
at  the  disposal  of  the  captors/  The  right,  therefore,  of  the  privateer 
to  capture  and  proceed  against  this  property  is  denied  by  the  Crown,  on 
the  ground  that  it  was  protected  under  this  Capitulation;  but  it  is  con- 
tended on  the  part  of  the  privateer,  that  the  Capitulation  was  not  a  valid 
proceeding,  because  it  originated  wholly  in  the  mind  of  the  commander 
of  the  Clio,  and  was  not  the  result  of  any  instructions  communicated  to 
him  from  Government.  Now  there  are  instances  innumerable  in  which 
it  has  been  held  by  this  court,  that  an  officer  not  immediately  under  the 
eye  of  Government,  may  originate  such  expeditions,  subject  to  a  respon- 
sibility ;  and  that  Government  in  the  present  instance  has  approved  of 
what  was  done,  is  demonstrated  by  this  circumstance,  that  the  Crown  is 
here  standing  upon  the  act  of  Captain  Baugh,  and  claiming  an  interest 
under  it.  It  is,  therefore,  as  much  an  authorized  Capitulation,  as  if 
Captain  Baugh  had  gone  out  under  special  directions  to  make  the  capture. 
If  the  Government  had  disavowed  and  disclaimed  the  whole  proceeding, 
and  had  said,  we  do  not  think  this  remote  island  a  proper  object  of  the 
public  force,  there  might  have  been  room  for  the  objection ;  but  looking 
to  what  has  actually  been  the  conduct  of  Government,  it  must  r*ion-i 
*be  considered  as  giving  its  sanction  to  the  whole  transaction.  L 
The  object  of  Captain  Baugh,  as  it  is  stated  in  the  act,  was  not  merely 
to  reduce  the  fortress,  but  to  capture  the  island,  and  the  Capitulation 
which  was  entered  into  between  him  and  the  governor  who  had  the  chief 
command,  was  not  made  in  their  own  names,  but  in  those  of  their  respec- 
tive sovereigns.  Now  what  is  this  but  a  public  convention  ? — it  is  a 

(p)  Edwards's  (Adm.)  Rep.,  pp.  10T-114. 
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Treaty  bearing  the  stamp  and  impress  of  public  authority,  between  per- 
sons acting  in  the  names,  and  as  the  representatives  of  the  Governments 
to  which  they  belong.  In  the  first  article  it  is  stipulated,  <  that  the 
castle,  with  all  the  arms  and  ammunition,  shall  be  delivered  up:'  in 
other  words,  that  all  the  means  by  which  the  Danish  Government  could 
keep  a  forcible  possession  of  the  island,  shall  be  put  into  the  hands  of 
the  British.  The  next  is,  'that  the  garrison  shall  not  serve  against  His 
Majesty  for  one  year;'  and  the  third  article,  which  is  the  most  pertinent 
to  the  present  inquiry,  provides  that  (  all  private  property  shall  be 
respected.'  By  which  I  understand,  not  merely  the  property  of  persons 
belonging  to  the  garrison,  but  of  all  the  individuals  under  its  protection : 
for  the  surrender  of  the  fortress  was  in  fact,  and  in  all  reasonable  under- 
standing, the  surrender  of  the  island,  and  it  was  so  acted  upon.  The 
same  article  then  goes  on  to  say,  that  <  all  public  property  shall  be  at 
the  disposal  of  the  captors,'  referring  undoubtedly  to  the  public  character 
in  which  they  profess  to  treat,  and  not  to  the  assumption  of  any  right 
to  dispose  of  it  on  their  own  private  account.  It  is  merely,  that  it  shall 
pass  into  the  possession  of  the  captors,  for  the  purpose  of  being  brought 
to  adjudication,  subject  to  the  legal  considerations  applying  to  such  pro- 
perty under  our  own  internal  regulations.  It  has  been  argued  much  at 
length,  upon  the  effect  of  such  a  Capitulation,  that  it  does  not  convey 
the  sovereignty ;  but  though  it  may  not  operate  to  the  direct  conveyance 
of  the  sovereignty,  which  is  usually  left  to  be  determined  by  Treaties  of 
peace,  it  transfers  a  present  possession  to  the  capturing  power,  subject 
-„..-.  to  the  future  events  of  War  and  *Treaties;  it  is  part  of  its 
-I  present  possession,  and  perhaps  part  of  its  ultimate  jurisdiction. 
It  appears  that  when  possession  of  the  island  was  taken,  the  British 
colours  were  hoisted  on  the  castle ;  now  can  there  be  a  more  direct 
assertion  of  British  jurisdiction,  or  a  more  entire  divesting  of  Danish 
authority  than  this  ?  It  is  not  clear  whether  the  English  flag  was  still 
flying  at  the  time  of  the  second  capture.  When  Captain  Baugh  quitted 
the  island,  which  was  in  a  few  days  after  the  capture,  he  did  not  leave 
any  of  his  own  people  to  keep  possession,  but  entrusted  it,  together  with 
some  public  stores  and  treasure,  to  the  charge  of  the  Danish  municipal 
officers,  whom  he  commissioned  to  act  provisionally;  having  accepted 
that  trust;  if  they  removed  the  British  flag,  it  was  a  breach  of  duty  on 
their  part,  which  will  not  deprive  the  British  Government  of  the  rights 
acquired  by  the  Capitulation.  Captain  Baugh  left  the  island  it  is  true, 
but  how  did  he  leave  it  ?  He  did  not  relinquish  it  on  the  part  of  Great 
Britain,  but,  as  is  not  unusual,  deputed  the  former  magistracy  to  main- 
tain the  public  tranquillity  under  a  new  authority.  It  is  said  to  be 
hardly  credible,  that  Captain  Baugh  would  have  left  this  treasure 
behind  if  it  had  come  to  his  knowledge,  when  there  could  be  no  difficulty 
in  bringing  it  off.  What  may  have  been  his  views  in  suffering  it  to 
remain,  is  not  stated,  but  if  it  is  necessary  to  suggest  a  reason  founded 
on  public  convenience,  I  think  that  suggestion  might  easily  be  furnished 
from  the  obvious  policy  to  be  observed  in  reference  to  a  newly-constituted 
Government  in  a  remote  and  newly  acquired  possession.  The  act  then 
states,  ( that  since  the  said  surrender  or  capitulation,  the  said  property 
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has  been  illegally  taken  possession  of  by  Baron  Hompesch,  and  others, 
concerned  in  the  Salamine  privateer;  which  treasure  and  other  public 
property  was  and  is  within  the  true  intent  and  meaning  of  Government 
property,  as  specified  in  the  third  article  of. the  Capitulation,  and  that  if 
any  part  of  the  property  taken  was  private  property,  it  is  protected  from 
'  capture  and  confiscation  under  the  said  third  article.'  *Now 
what  was  the  condition  of  this  island  under  the  Capitulation  ? 
I  conceive  that  nothing  can  be  more  clear,  than  that  if  the  Capitulation 
was  not  disavowed  by  the  British  Government,  it  was  binding  upon  the 
respective  parties  :  it  was  a  stipulation  operating  on  the  Danes  to  give 
up  all  public  property,  and  on  the  British  to  respect  all  private  property. 
Suppose  that  the  English  Government,  without  disavowing  the  Capitula- 
tion, had  sent  a  force  the  next  day  to  take  possession  of  the  private  pro- 
perty in  the  island,  could  there  have  been  a  more  outrageous  breach  of 
public  faith  ?  On  the  other  hand,  what  was  the  obligation  on  the  part 
of  the  Danes  ? — they  were  bound  to  give  up  all  public  property,  and  if 
any  was  kept  back,  as  it  is  alleged  on  the  part  of  the  privateer  that  this 
was,  it  was  kept  back  in  fraud  of  the  British  Government,  in  whom  it 
already  vested  by  compact,  and  being  fraudulently  withheld,  it  did  not 
become  again  the  property  of  the  Danes.  By  the  Capitulation  the  English 
Government  became  legally  entitled  to  the  whole  of  the  public  property, 
and  this  seems  to  be  admitted  in  the  act  on  petition,  for  it  is  there  stated, 
<  that  the  ship  Salamine  having  arrived  at  Thorshaven,  the  said  Thomas 
Gilpin,  the  captain  of  the  privateer,  and  part  of  his  crew,  immediately  landed, 
in  order  to  storm  and  take  possession  of  the  fort,  but  found  that  it  had  been 
about  a  fortnight  before  partly  destroyed  by  His  Majesty's  ship  Clio : 
that  the  Clio  had  quitted  the  said  town  without  having  left  any  part  of 
her  crew,  after  having  taken  on  board  such  of  the  public  stores  and  pro- 
perty as  were  found  in  the  said  town  and  delivered  up  to  the  said  Thomas 
Baugh  as  government  property  under  the  articles  of  Capitulation,  the 
purport  of  which  Capitulation  was  communicated  to  the  said  Thomas 
Gilpin  :  that  in  consequence  thereof,  and  in  full  persuasion  that  all  pub- 
lic property  had  been  given  up  to  the  said  Thomas  Baugh,  he,  the  said 
Thomas  Gilpin,  his  officers  and  crew,  the  following  day  reembarked  and 
went  to  sea.'  The  act  then  goes  on  to  state,  that  'having  been  afterwards 
informed  that  *certain  goods  and  moneys  belonging  to  the  king  r*i  oo-i 
of  Denmark  had  been  kept  back,  the  said  Thomas  Gilpin  returned  L 
and  took  possession  of  the  property  in  question.'  Here,  then,  is  a  dis- 
tinct admission  that  the  Capitulation  operated,  and  was  intended  to  ope- 
rate, upon  the  whole  of  the  public  property ;  but,  say  they,  some  of  the 
public  property  was  not  delivered  up  !  Whether  it  was  fraudulently 
withheld,  or  whether  it  was  left  there  for  the  purposes  of  Government, 
or  the  convenience  of  the  captor,  does  not  appear ;  but  supposing  that  it 
was  surreptitiously  detained,  what  was  the  duty  of  the  privateer  ?  Cer- 
tainly, upon  making  the  discovery,  the  only  proper  course  was  to  take 
possession  of  the  property  as  ealvor  for  the  Crown,  and  to  notify  the  cir- 
cumstance. To  say,  that  in  this  short  period  of  time,  the  Capitulation 
and  all  its  consequences  were  gone  by,  while  the  inhabitants  claimed 
protection  under  it,  and  while  this  qualified  possession  of  the  island  still 
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continued,  is  contrary  to  all  reason.  If  private  individuals  had  at  that 
period  a  right  to  shelter  their  property  under  the  Capitulation,  the 
British  Government  had  also  a  title  to  all  public  property  under  the  same 
Capitulation.  It  is  clear,  that  if  the  property  was  fraudulently  withheld, 
it  ought  to  have  been  taken  possession  of  for  the  Crown  of  Great  Britain, 
and  the  private  captors  ought  not  to  have  attempted  to  appropriate  it  to 
themselves  by  setting  up  a  title  of  their  own.  It  is  hardly  necessary  for 
me  to  enter  into  the  other  topics  which  have  been  thrown  out  in  the  ar- 
gument; but  as  they  have  been  touched  upon,  I  will  just  state  my 
opinion  upon  one  point,  which  is,  that  the  commissions  of  privateers  do 
not  extend  to  the  capture  of  private  property  upon  land ;  that  is  a  right 
which  is  not  granted  even  to  the  king's  ships.  The  words  of  the  third 
section  of  the  Prize  Act  extend  only  to  the  capture  by  any  of  his  majes- 
ty's ships  (  of  any  fortress  upon  the  land,  or  any  arms,  ammunition,  stores 
of  war,  goods,  merchandise,  and  treasure  belonging  to  the  State,  or  to 
any  public  trading  company  of  the  enemies  of  the  Crown  of  Great  Britain 
l~*1 841  uPon  ^e  *land-'  Here,  then,  the  interests  of  the  king's  cruisers 

-I  are  expressly  limited  with  respect  to  the  property  in  which  the 
captors  can  acquire  any  interest  of  their  own,  the  State  still  reserving  to 
itself  all  private  property,  in  order  that  no  temptation  might  be  held  out 
for  unauthorized  expeditions  against  the  subjects  of  the  enemy  on  land. 
With  regard  to  private  ships  of  war,  the  Lords  of  the  Admiralty  are  em- 
powered, by  the  ninth  section,  to  issue  letters  of  marque  to  the  com- 
manders of  any  such  ships  or  vessels — for  what  purpose?  Why,  'for 
the  attacking  and  taking  any  place  or  fortress  upon  the  land,  or  any  ship 
or  vessel,  arms,  ammunition,  stores  of  war,  goods  or  merchandise,  belong- 
ing to,  or  possessed  by  any  of  his  majesty's  enemies,' — where  ? — '  in  any 
sea,  creek,  river,  or  haven.'  I  perfectly  well  recollect  that  it  was  the 
intention  of  those  who  brought  this  Bill  into  Parliament,  that  Privateers 
should  not  be  allowed  to  make  depredations  upon  the  coast  of  the  enemy 
for  the  purpose  of  plundering  individuals,  for  which  reason  they  were 
restricted  to  fortified  places  and  fortresses,  and  to  property  water-borne ; 
and,  therefore,  although  I  am  not  sufficiently  informed  as  to  the  precise 
nature  of  this  property,  yet  taking  it  to  be  private  property  and  not 
within  the  reach  of  the  Capitulation,  it  is  that  in  which  the  privateer  has 
acquired  no  legal  interest  under  her  commission.  I  cannot  dismiss  this 
subject,  without  at  the  same  time  observing  upon  the  conduct  of  the 
persons  concerned  in  this  privateer,  in  terms  of  some  disapprobation. 
When  they  found  this  public  property,  which  under  the  Capitulation 
enured  to  the  benefit  of  the  Crown  of  Great  Britain,  it  was  their  duty  to 
have  given  notice  to  the  Crown  Officers  of  the  fraud  which  had  been 
practised,  limiting  their  own  expectations  to  the  interest  which  they 
would  derive  as  salvors  for  the  Crown.  The  only  witness  brought  for- 
ward to  speak  of  the  circumstances  of  the  capture,  and  the  nature  of  the 
property,  is  Baron  Hompesch,  a  realising  witness,  who  was  rated  on  board 
this  privateer  as  chaplain;  no  one  person  has  been  produced  who  from 
F*185T  kig  own  knowledge  can  speak  to  the  nature  *of  the  property. 

J  Upon  any  supposition,  I  am  of  opinion  that  the  privateer  has  no 
interest,  and  I  shall  therefore  condemn  the  public  property  to  the  Crown 
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conformably  to  the  terms  of  the  Capitulation,  and  reserve  the  considera- 
tion of  the  private  property  till  it  is  claimed." 

CXXVI.  After  the  general  reverses  that  befel  the  arms  of  France  in 
the  spring  of  1814,  and  the  consequent  withdrawal  of  her  troops  from 
Italy,  Lord  William  Bentinck  was  instructed  to  occupy  the  territories  of 
the  Republic  of  Genoa,  "without  committing  his  Court  or  the  Allies 
with  respect  to  their  ultimate  disposition. "(<?)  Of  the  proclamation 
which  he  issued  upon  the  occasion  of  carrying  these  orders  into  effect, 
dated  March  14th,  Lord  Castlereagh  had  himself  observed,  that  "  an 
expression  or  two,  taken  separately,  might  create  an  impression  that  his 
views  of  Italian  liberation  went-to  the  form  of  the  Government,  as  well 
as  to  the  expulsion  of  the  French.  On  the  success  of  the  military 
movement,  the  General  reported  that  he  had,  'in  consequence  of  the 
unanimous  desire  of  the  Genoese  to  return  to  their  ancient  state/  pro- 
claimed the  old  form  of  government." 

It  was  the  object  of  Sir  James  Mackintosh,  in  his  motion  and  admi- 
rable speech(r)  on  the  Annexation  of  Genoa  to  the  Kingdom  of  Sardinia, 
to  show  that  this  "unanimous  desire"  had  been  unjustly  thwarted,  and 
that  these  expectations,  fairly  raised  by  Lord  William  Bentinck's  procla- 
mation, had  been  wrongfully  disappointed  by  the  final  territorial  settle- 
ment of  the  Allies  at  Paris. (s) 

CXXVII.  When  we  arrive  at  the  description  of  Maritime  International 
Law  in  time  of  War,  the  constitution,  authority,  functions,  and  mode  of 
procedure  of  the  Prize  Court  will  be  found  worthy  of  close  attention 
and  careful  investigation.  *It  will  be  seen  that  by  this  tribunal  p,,,  ^  „-. 
International  justice  is  wisely,  carefully,  and  honestly  dispensed;  L 
and  it  is  matter  of  reasonable  surprise  that  such  a  jurisdiction  should  have 
been  strictly  confined  to  sea-prize,^  and  without  power  of  cognizance  over 
land-booty,  except  in  cases  where  the  two,  owing  to  the  co-operation  of 
the  army  and  fleet,  had  been  blended  together. (u)  It  is  not  surprising 
that  in  great  maritime  kingdoms  the  jurisdiction  of  the  Admiral's  Court 
should  have  thrown  into  the  shade  the  tribunal  of  the  General.  But 
that  the  latter  should  have  left  such  faint  traces  of  its  origin  and  mode  of 
procedure,  and  should  so  soon  have  fallen  into  desuetude,  is  a  very 
remarkable  fact  in  the  history  of  jurisprudence. 

The  features  of  this  curia  militaris  in  England  are  perspicuously 
stated  in  the  following  learned  and  curious  note  of  Mr.  Knapp,  appended 
to  his  report  of  the  great  case  of  the  Army  of  the  Deccan,  argued  before 
the  Privy  Council  in  1833. 

"It  is  probable,  notwithstanding  the  dicta  of  Lord  Mansfield  in  Lindo 
v.  Rodney,(x)  that  'there  is  no  instance  in  history  or  law,  ancient  or 
modern,  of  any  question  ever  having  existed  respecting  Booty  taken  in 

(q)  See  Ann.  Reg.,  vol.  Ivi.  (1814,)  pp.  32-84. 

(/•)  Delivered  in  the  House  of  Commons  on  27th  April,  1815. — Mackintosh's 
Works,  vol.  iii.  p.  311. 

(s)  For  the  papers  referred  to  see  Hans.  Parl.  Deb.,  vol.  xxx.  p.  387,  and  for  the 
resolutions  moved,  Ib.  p.  932. 

(t)  How  far  the  powers  of  this  Court  have  been  extended  by  3  &  4  Viet.  c.  65, 
will  be  seen  hereafter. 

(u)  The  Ships  taken  at  Genoa,  4  Rob.,  p.  388.         (z)  Douglas's  Reports,  592. 
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a  continental  land-war  before  any  legal  judicature  in  this  kingdom/  that 
in  very  early  times  causes  respecting  it  were  determined  in  the  Court  of 
Chivalry  held  before  the  Constable  and  Marshal.  In  the  MS.  Treatise 
of  Lord  Hale,  De  Preerogativa  Regis,  cap.  12,  s.  3,  fol.  191,  he  says, 
'In  matters  civil,  for  which  there  is  no  remedy  by  the  common  law,  the 
military  jurisdiction  continues  as  well  after  the  War  as  during  the  time 
of  it;  for  that  part  of  the  jurisdiction  of  the  Constable  and  Marshal 
stands  still,  notwithstanding  the  War  determines  as  concerning  right  of 
prisoners  and  Booty,  military  contracts,  ensigns,  &c.' 
r*1  871  *"  ^e  onty  Direct  iQstance  of  the  exercise  of  this  jurisdiction 

-I  which  the  reporter  has  been  able  to  find,  is  one  mentioned  in  a  MS. 
Treatise  of  Lord  Hale,  in  Lincoln's  Inn  Library,  which  is  headed,  ( Upon 
certain  petitions  of  late  exhibited  in  the  Court  of  Chivalry,  there  have 
been  raised  divers  questions  of  law,'  and  afterwards  proceeds  to  discuss  the 
power  of  that  Court  to  fine  and  imprison,  and  give  costs  and  damages  in 
an  action  commenced  there  for  opprobrious  words,  and  whether  the  Earl 
Marshal  alone  might  in  that,  and  in  such  like  cases,  hold  pleas.  In  page 
33,  of  this  manuscript,  amongst  the  precedents  cited  to  prove  that  this 
Court  might  give  damages,  there  is  the  following  passage :  <  About  the 
17th  year  of  Richard  II,  in  a  cause  depending  in  the  Court  of  Chivalry 
between  John  Haulce  and  John  Rosque,  concerning  certain  goods  taken 
from  a  captain  of  a  castle  beyond  the  seas,  the  plaintiff  in  the  libel 
demanded  costs  and  damages  according  to  the  custom  of  the  Court  of 
Chivalry.'  There  are,  however,  many  instances  on  record  of  its  exer- 
cising a  jurisdiction  in  the  analogous  cases  of  disputes  respecting  the 
right  to  or  ransom  of  prisoners,  whom  their  captors  were,  by  the  usual 
custom  of  those  times,  allowed  to  ransom  for  their  own  benefit.  Thus 
in  Edward  III.'s  reign,  there  were  special  commissions  to  G-uido  de  Brien 
and  Richard  de  Stafford,  in  the  place  of  the  Constable  of  England,  who  was 
then  a  minor,  to  hear,  together  with  Edward  de  Mortimar,  the  Marshal, 
two  cases  respecting  the  right  to  prisoners;  Rot.  Pat.  48  Edw.  III.,  in 
dorso  p.  2,  m.  10,  mentioned  in  an  an  anonymous  treatise  in  Hearne's 
Curious  Discourses,  vol.  ii.  p.  150 ;  and  in  the  2nd  Henry  IV.,  there 
was  a  commission  to  delegates  to  hear  an  appeal  from  the  Court  of  Chiv- 
alry held  before  the  Constable  and  the  Marshal  respecting  the  custody  of 
a  hostage  and  for  the  ransom  for  the  Count  of  Denia  (8  Rym.  Feed., 
211,)  in  which  case  there  was  subsequently  a  commission  to  co-delegates 
(Ibid.  423;)  and  in  the  same  volume  of  Rymer,  p.  292,  there  is  a  com- 
mission, in  4th  Henry  IV.,  to  judges  appointed  to  determine  the  rights  of 
T*l  88T  persons  claiming  the  *prisoners  taken  at  the  battle  of  Humbledon 

-I  Hill,  in  the  room  of  the  judges  of  the  Court  of  Chivalry,  the  Earl  of 
Westmorland,  the  Constable,  and  the  Earl  of  Northumberland,  the  Mar- 
shal. The  reason  of  this  appointment  is  stated  to  have  been  because  these 
peers  were  absent  in  the  Marches  of  Scotland,  and  interested  in  the 
cases;  and  the  issuing  of  it  probably  was  one  of  the  principal  causes  of 
their  rebellion  in  the  course  of  the  same  year.  Since  the  time  of  Henry 
VIII.,  when  the  office  of  Constable  of  England  ceased,  the  jurisdiction 
of  the  Court  of  Chivalry  was  frequently  disputed,  on  the  ground  that  it 
could  not  be  held  before  the  Earl  Marshal  alone;  and  it  seems  to  have 
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confined  itself  wholly  to  questions  of  pedigrees,  escutcheons,  pennons, 
and  coat-armour,  with  occasionally  a  few  actions  for  slanderous  words,  as 
to  which,  however,  its  jurisdiction  was  expressly  denied  by  the  King's 
Bench,  on  an  application  for  a  prohibition  in  the  case  of  Chambers  v. 
Jennings. (y\  In  the  same  case  it  was  decided,  that  it  could  neither 
fine  nor  imprison;  and  it  was  determined  in  the  House  of  Lords,  in 
Oldis  v.  Donmille,(z)  that  it  had  no  power  to  prevent  persons  who  were 
not  heralds  from  painting  escutcheons  and  marshalling  funerals.  After 
these  decisions  the  Court  appears  to  have  fallen  into  desuetude.  The 
last  case  tried  in  it  was  Sir  Henry  Blunt's  case,  in  1737. (a)  The  best 
account  of  it  is  to  be  found  in  the  various  discourses  concerning  the 
antiquity  and  offices  of  the  Constable  and  Earl  Marshal  of  England ;  and 
the  defence  of  the  jurisdiction  of  the  Earl  Marshal's  Court  in  the  vacancy 
of  a  Constable,  by  Dr.  Plott,  which  are  printed  in  the  second  volume  of 
Hearne's  Curious  Discourses  by  eminent  Antiquaries.  "(6) 

The  Court  of  the  Constable  and  Marshal  was  limited  by  the  Statute  of 
the  13  Kichard  II.,  chapter  2,  to  a  contract  touching  "deeds  of  arms 
and  War  without  the  realm,  and  things  that  touch  War  within 
the  realm,  which  cannot  be  determined  by  the  Common  Law  as 
touching  prisoners,  prize,  &c. ;  and  in  these  proceedings  the  customs 
and  laws  of  War  ought  to  direct  their  judgment."(c) 

CXXVIII.  The  maxim  "  betto  parta  cedunt  reipublicoe,(d\  is  recog- 
nised by  all  civilized  States.  In  England  all  acquisitions  of  War  belong 
to  the  Sovereign,  who  represents  the  commonwealth.  The  Sovereign  is 
the  fountain  of  Booty  and  Prize. 

The  law  upon  this  subject  has  been  laid  down  by  Lord  Stowell  and  by 
Lord  Chancellor  Brougham,(e)  in  a  manner  which  leaves  nothing  to  de- 
sire ;  the  opinion  of  both  these  eminent  men  is  given  in  the  following 
extract  from  the  judgment  of  Lord  Brougham  : — 

«  That  Prize  is  clearly  and  distinctly  the  property  of  the  Crown,  that 
the  Sovereign  in  this  country,  the  executive  Government  in  all  countries, 
in  whom  is  vested  the  power  of  levying  the  forces  of  the  State,  and  of 
making  War  and  Peace,  is  alone  possessed  of  all  property  in  Prize,  is  a 
principle  not  to  be  disputed.  It  is  equally  incontestable  that  the  Crown 
possesses  this  property  pleno  jure,  absolutely  and  wholly  without  control; 
that  it  may  deal  with  it  entirely  at  its  pleasure,  may  keep  it  for  its  own 
use,  may  abandon  or  restore  it  to  the  enemy,  or,  finally,  may  distribute 
in  whole  or  in  part  among  the  persons  instrumental  in  its  capture, 
making  that  distribution  according  to  whatever  scheme,  and  under  what- 
ever regulations  and  conditions  it  sees  fit.  It  is  equally  clear,  and  it 
follows  from  the  two  former  propositions,  that  the  title  of  a  party  claiming 
Prize,  must  needs  in  all  cases  be  the  act  of  the  Crown,  by  which  the 
royal  pleasure  to  grant  the  Prize  shall  have  been  signified  to  the  subject. 
Whether,  where  that  act  has  once  been  completed,  and  it  distinctly 

(y)  7  Mod.,  p.  12T.         (z)  Show  Parl.  Cas.  p.  58.        (a)  1  Atkyns,  p.  296. 
(b)  2  Knapp's  P.  C.  Rep.,  pp.  149-151.  (c)  Cap.  12,  f.  186. 

(d)  Bynk.,  Q.  J.  P. 

(e)  See  also  the  decision  of  Lord  Eldon  in  Nicholl  v.  Goodall,  10  Vesey's  Rep. 
p.  156. 
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r*i  QOl  aPPears  *^a*  ^e  Crown  was  *minded  to  part  with  the  property 
L  -I  finally  and  irrevocably;  whether,  even  in  that  case,  the  same 
paramount  and  transcendant  power  of  the  Crown  might  not  enure  to  the 
effect  of  preserving  to  his  majesty  the  right  of  modifying,  or  altogether 
revoking  the  grant,  is  a  question  which  has  never  yet  arisen,  and  which, 
when  it  does  arise,  will  be  found  never  to  have  been  determined  in  the 
negative.  But  this,  at  all  events,  is  clear,  that  when  the  Crown,  by  an 
act  of  grace  and  bounty,  parts,  for  certain  purposes,  and  subject  to  cer- 
tain modifications,  with  the  property  in  Prize,  it  by  that  act  plainly  sig- 
nifies its  intention  that  the  Prize  shall  continue  subject  to  the  power  of 
the  Crown,  as  it  was  before  the  act  was  done. 

"  This  latter  proposition  is  capable  of  illustration  from  a  variety  of 
sources,  which  were  but  slightly  adverted  to  in  the  argument  ;  for  whe- 
ther we  refer  to  the  decisions  of  venerable  judges,  to  the  precedents 
furnished  by  prize-proclamations,  or  to  the  more  venerable  authority  of 
the  letter  of  the  statutes,  from  all  these  it  will  be  found  that,  in  stating 
the  absolute  nature  of  the  principle,  I  have  not  strained,  but  have  rather 
fallen  short  of  the  truth. 

"  The  doctrine  has  been  frequently  recognized  in  cases  where  the  ques- 
tion has  arisen  subsequently  to  the  capture,  and  before  condemnation  ; 
but  the  same  principle  was  afterwards  extended  in  the  case  of  the  Elsebe,(y  ) 
at  the  cock-pit,  in  which,  after  final  adjudication  in  the  court  below,  but 
pending  an  appeal,  and  before  the  final  decision  of  the  appeal,  the  Crown 
thought  proper,  for  reasons  of  state  and  public  policy,  to  restore  the  Prize 
at  the  expense  of  the  captors.  In  other  words  it  was  there  determined, 
and  that  too  upon  a  solemn  and  most  able  argument,  and  by  a  Judge  the 
most  learned  and  eminent  of  his  time,  the  present  Lord  Stowell,  that 
when  the  Crown  saw  fit  to  restore  the  capture,  the  captors,  who  had  run 
the  risk  and  suffered  the  loss,  who  had  moreover,  borne  the  charge 
r*lQ1T  °^  kringing  *ne  Prize  into  *port,  and  the  further  costs  of  proceed- 
J  ing  in  the  Admiralty  to  adjudication,  and  had  even  undergone 
additional  expenses  in  contesting  their  claim  upon  appeal,  were  altogether 
without  a  remedy.  <  It  is  admitted/  says  Lord  Stowell  —  in  language 
which  it  would  be  vain  to  praise  or  to  attempt  to  imitate  —  <  it  is  admitted 
on  the  part  of  the  captors  whose  interests  have  been  argued  with  great 
force  (and  not  the  less  effective,  surely,  for  the  extreme  decorum  with 
which  that  force  has  been  tempered,)  that  their  claim  rests  wholly  on  the 
Order  of  Council,  the  Proclamation,  and  the  Prize  act.  It  is  not,  as  it 
cannot  be,  denied,  that  independent  of  these  instruments,  the  whole 
subject-matter  is  in  the  hands  of  the  Crown,  as  well  in  point  of  interest 
as  in  point  of  authority.  Prize  is  altogether  a  creature  of  the  Crown. 
No  man  has,  or  can  have  any  interest,  but  what  he  takes  as  the  mere 
gift  of  the  Crown  ;  beyond  the  extent  of  that  gift  he  has  nothing.  This 
is  the  principle  of  law  on  the  subject,  and  founded  on  the  wisest  reasons. 
The  right  of  making  War  and  Peace  is  exclusively  in  the  Crown.  The 
acquisitions  of  War  belong  to  the  Crown,  and  the  disposal  of  these  acqui- 
sitions may  be  of  the  utmost  importance  for  the  purposes  both  of  War 

(/)  5  Rob.,  p.  173. 
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and  Peace.  This  is  no  peculiar  doctrine  of  our  Constitution ;  it  is  uni- 
versally received  as  a  necessary  principle  of  public  jurisprudence  by  all 
writers  on  the  subject,  "  Bello  parta  cedunt  reipublicce.'  "((/)  Upon  that 
principle,  accordingly,  and  holding  that  right  not  to  be  devested  by  the 
proclamation,  and  Order  in  Council,  and  the  Prize  Act,  Lord  Stowell 
decided,  that  up  to  the  period  of  final  adjudication  the  Crown  can  restore 
the  Prize,  without  thinking  of  consulting,  or  taking  the  consent  of  the 
captor,  who  at  his  peril,  and  at  the  expense  of  his  own  blood  and  treasure 
won  that  Prize  from  the  enemy.'YA) 

CXXIX.  The  mode  by  which  the  Crown  usually  exercises  its  juris- 
diction over  Booty,  is  to  refer  the  claims  of  those  *who  petition 
for  a  share  in  the  distribution  of  it  to  the  Lords  of  the  Treasury; 
who  usually  submit  a  recommendation  to  the  Crown  that  a  grant  may  be 
made  of  the  Booty  to  trustees,  to  be  appointed  by  the  Crown  for  the 
purpose  of  ascertaining  and  collecting  the  Booty,  and  for  preparing  a 
distribution  thereof  conformably  to  certain  principles  which  the  Lords 
lay  down  as  fitting  to  govern  the  whole  case ;  and  this  scheme,  so  pre- 
pared by  the  trustees,  the  Lords  submit  to  the  Crown  for  its  final  appro- 
bation and  sanction  under  the  Royal  sign-manual  warrant/?'] 

Though  the  Lords  usually  consider  that  they  have  no  authority  to 
interfere  with  the  exercise  of  the  discretion  of  the  trustees,  it  has  some- 
times happened  that  a  memorial  has  been  presented  by  a  particular 
claimant  to  the  Crown  in  Council,  and  that  the  Privy  Council,  as  in 
the  case  of  the  Army  of  the  Deccan,  have  advised  the  Crown  to  allow 
the  Lords  of  the  Treasury  to  hear  counsel  upon  points  arising  between 
the  claimants  and  the  trustees,  as  to  what  shall,  or  shall  not  be  cosidered 
legal  Booty.  But,  in  the  same  case,  the  Privy  Council  determined  that 
they  would  not  exercise  jurisdiction  as  a  Court  of  Appeal  from  the 
decisions  of  the  Lords  Commissioners  of  the  Treasury,  as  to  grants  by  the 
Crown  of  property  accruing  to  it  by  virtue  of  its  prerogative. (k\ 

CXXX.  It  should  also  be  observed  that  according  to  the  English  Law, 
which  is  in  this  respect  in  accordance  with  the  principles  of  general  law 
and  public  jurisprudence,  no  action  can  be  maintained  in  a  Court  of 
Municipal  Law  against  the  captor  of  Booty  or  Prize. (?)  If  an  English 
naval  commander  seizes  property  as  belonging  to  the  enemy,  which  turns 
out  ^clearly  to  be  British  property,  he  forfeits  his  Prize  in  the  r^-ino-i 
Court  of  Admiralty,  and  that  Court  awards  the  return  of  it  to  L 
the  party  from  whom  it  was  taken ;  but  the  case  of  Le  Caux  v.  Eden(m) 
decided  the  question  that  no  British  subject  can  maintain  an  action 
against  the  captor.  The  Court  of  Admiralty  is  the  proper  tribunal  for 

(^)  5  Robinson,  p.  581. 

(h)  Alexander  v.  The  Duke  of  Wellington,  2  Russell  &  Mylne's  Rep.,  p.  54.  This 
case  grew  out  of  the  booty  captured  by  the  army  of  the  Deccan  in  the  war  carried 
on  by  the  Marquis  of  Hastings,  Governor-General  of  India,  against  the  Pindarees 
and  Mahratta  Princes,  in  1817. 

(i)  The  Army  of  the  Deccan,  2  Knapp's  P.  C.  Rep.,  p.  106. 

(k)  In  the  present  war  (1855)  the  distribution  both  of  Prize  and  Booty  captured 
by  the  allied  forces  of  France  and  England  has  been  the  subject  of  specific  con- 
vention between  these  two  Powers. 

(Z)  Sir  James  Scarlett  (Att.-Gen.),  arguendo  in  Elphinstone  v.  Bedreechund,  1 
Knapp,  p.  357,  (A.  D.  1830.)  (m)  Douglas's  Rep.,  p.  573. 
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the  trial  of  questions  of  Prize  or  no  Prize,  and  it  exercises  this  jurisdic- 
tion as  a  Court  of  Prize  under  a  commission  from  the  Crown  ;  and  if  that 
Court  make  an  unsatisfactory  determination,  the  appeal  lies  to  the  Crown 
in  Council,  for  the  Crown  reserves  the  ultimate  right  to  decide  on  such 
questions  by  its  own  authority,  and  does  not  commit  its  determination 
to  any  Municipal  Court  of  Justice.  In  like  manner,  Booty  taken  under 
the  colour  of  military  authority,  falls  under  the  same  rule.  If  property 
be  taken  by  an  officer  under  the  supposition  that  it  is  the  property  of  an 
enemy,  whether  of  a  State  or  of  an  individual,  which  ought  to  be  confis- 
cated, no  Municipal  Court(w)  can  judge  of  the  propriety  or  impropriety 
of  the  seizure ;  it  can  be  judged  of  only  by  an  authority  delegated  by  the 
Crown. 

CXXXI.  The  English  Privy  Council  gave  a  solemn  decision  to  this 
effect,  by  the  mouth  of  a  very  distinguished  judge,  Lord  Tenterden,  in 
the  year  1830.  The  cause  which  called  forth  this  important  decision, 
was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Bombay,  which 
their  lordships  reversed. 

The  substance  of  the  case  was  as  follows : — The  members  of  a  provi- 
sional government  of  a  recently-conquered  province  seized  the  property 
of  a  native  who  had  not  been  allowed  to  benefit  by  the  articles  of  the 
capitulation  of  a  fortress  of  which  he  was  governor,  but  who  had  been 
permitted  to  reside  under  military  surveillance  in  his  own  house,  in  the 
city,  in  which  the  seizure  was  made,  and  which  was  made  at  a  distance 
from  the  scene  of  actual  hostilities. 

T*l  Q/T1  ^n  *^e  ^our*  °f  Bombay  the  representatives  of  the  governor 
J  *had  brought  a  civil  action  for  damages  against  the  seizors,  and 
had  succeeded  in  recovering  a  certain  sum  of  money  awarded  as  damages. 
The  circumstances  which  appear  to  have  principally  influenced  the  deci- 
sion of  this  court  were,  first,  that  at  the  time  of  the  seizure  the  city  in 
which  it  was  made  had  been  for  some  months  previously  in  the  undis- 
turbed possession  of  the  provisional  government ;  and  secondly,  that 
courts  of  justice  under  the  authority  of  that  government  were  sitting  in 
the  city  for  the  administration  of  justice.  But  in  the  Appellate  Court 
Lord  Tenterden  said  : — 

"  We  think  the  proper  character  of  the  transaction  was  that  of  hostile 
seizure,  made,  if  not  flagrante,  yet,  nondum  cessante  bello,  regard  being 
had  both  to  the  time,  the  place,  and  the  person,  and  consequently  that 
the  Municipal  Court  had  no  jurisdiction  to  adjudge  upon  the  subject ; 
but  that  if  anything  had  been  done  amiss,  recourse  could  only  be  had  to 
the  government  for  redress.  We  shall  therefore  recommend  it  to  his 
majesty  to  reverse  the  judgment.'Yo) 

CXXXII.  In  the  case  which  has  just  been  mentioned,  a  distinction 
was  taken  by  the  Court  of  Bombay  between  the  public  and  the  private 
property  of  the  Prince  (the  Peishwa.}  The  Privy  Council  in  the  case 
of  the  Advocate-General  of  Bombay  v.  Amerchund,  declared  that  distinc- 
tion to  be  unfounded.  In  that  case  the  Advocate-General  of  Bombay 

(n)  Le  Caux  v.  Eden,  Daug.  Rep.,  p.  592. 

(o)  Elphinstone  v.  Bedreechund,  1  Knapp's  Priv.  Coun.  Rep.,  pp.  360-1. 
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filed  an  information  against  Amerchund,  who  was  a  banker  at  Poonah, 
to  recover,  on  behalf  of  the  crown,  a  large  sum  of  money,  which  had 
been  deposited  with  him  by  the  Peishwa  previously  to  the  conquest  of 
that  city  by  the  British  troops.  The  court  below  gave  a  verdict  and 
judgment  against  the  crown.  The  Advocate-General  appealed  from 
that  judgment,  and  the  case  was  argued  before  the  Privy  Council  on  the 
28th  March,  1829.  The  ground  of  defence  taken  by  the  respondent's 
counsel,  independently  of  some  technical  Objections  to  the  in-  r^1Qr-i 
formation  and  general  arguments  on  the  evidence,  was,  that  part  L  J 
of  the  money  was  the  private  property  (Khasgheet)  of  the  Peishwa,  and 
not  belonging  to  or  used  by  him  for  public  purposes ;  and  that,  not  having 
been  seized  by  the  Government  during  the  war,  it  could  not  be  recovered 
after  the  termination  of  it.(p)  The  Privy  Council  reversed  the  judg- 
ment of  the  court  at  Bombay.  In  the  course  of  the  argument,  Lord 
Tenterden  asked  :  "  What  is  the  distinction  between  the  public  and 
private  property  of  an  absolute  sovereign  ?  You  mean  by  public  pro- 
perty, generally  speaking,  the  property  of  the  State ;  but  in  the  pro- 
perty of  an  absolute  sovereign  who  may  dispose  of  every  thing,  at 
any  time,  and  in  any  way  he  pleases,  is  there  any  distinction  ?"  And 
in  delivering  the  judgment  of  their  lordships,  he  also  observed :  "Another 
point  made,  which  applies  itself  only  to  a  part  of  the  information,  is,  that 
the  property  was  not  proved  to  have  been  the  public  property  of  the 
Peishwa.  Upon  that  point  I  have  already  intimated  my  opinion,  and  I 
have  the  concurrence  of  the  other  Lords  of  the  Council  with  me  in  it, 
that  when  you  are  speaking  of  the  property  of  an  absolute  sovereign  there 
is  no  pretence  for  drawing  a  distinction,  the  whole  of  it  belongs  to  him 
as  sovereign,  and  he  may  dispose  of  it  for  his  public  or  private  purposes 
in  whatever  manner  he  may  think  proper.'Yj)  In  this  case  it  was  strongly 
argued  that  the  Privy  Council  had  no  original  jurisdiction  in  the  matter, 
and  that  they  could  not  exercise  jurisdiction  as  a  Court  of  Appeal  from 
the  decisions  of  the  Lords  Commissioners  of  the  Treasury,  as  to  grants 
by  the  *crown  of  property  accruing  to  it  by  virtue  of  itspreroga-  r^iQ/.-i 
tive.(r) 

CXXXIII.  The  tribunal  of  trustees  recommended  by  the  Lords  of 
the  Treasury  appears  to  be  open  to  many  objections,  some  of  which  are 
well  stated  by  Lord  Stowell,  in  the  case  of  the  Buenos  Ayres.(s)  "  It 
has  been  usual  (he  says)  of  late  to  introduce  a  clause  in  the  grant,  appoint- 
ing certain  officers  of  elevated  rank,  who  have  themselves  been  concerned 
in  the  capture,  to  act  as  trustees  for  the  division  of  the  property  which 
may  be  captured,  and  as  arbitrators  of  any  disputed  claims  that  may 
arise ;  and  their  decision  is  considered  as  binding  and  final,  unless  it 

( p)  In  support  of  these  propositions,  they  cited  Puffendorff,  book  viii.  c.  vi.  ss. 
22,  23,  and  the  Attorney-General  v.  Weeden  and  Shooles,  Parker,  p.  267.  The 
Solicitor-General  and  Serjeant  Bosanquet  for  the  appellants,  cited  e  contra  Bynk., 
Qusest.  Jur.  Pub.,  1.  i.  c.  iv :  "  Ecquando  res  hostium  mobiles  et  prajsertim  naves 
fiunt  capientium  ;';  and  c.  vii :  "  Hostium  actiones  et  credita  quae  apud  nos  inve- 
niuntur  an  exorto  bello  recte  publicentur.'' 

(g)  Elphinstone  v.  Bedreechund,  2  Knapp's  Priv.  Coun.  Rep.,  p.  329,  n. 

(r)  Elphinstone  v.  Bedreechund,  2  Knapp's  Priv.  Coun.  Rep.,  p.  159. 

(*)  1  Dodson,  p.  29. 
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should  be  reversed  by  an  order  from  the  king.  It  is  not  for  me  to  say 
how  far  this  is  a  convenient  mode  of  proceeding;  it  seems  at  least  liable 
to  suspicions  of  error,  and  even  perhaps  of  some  partiality.  It  must  be 
intended  that  the  decisions  should  be  made  in  conformity  to  known  and 
fixed  principles  of  law ;  and  these  principles  of  law  are  contained  in  the 
decisions  of  this  court,  and  the  Court  of  Appeal,  with  which  it  is  almost 
impossible  that  the  trustees  should  be  personally  and  accurately  acquainted. 
In  what  way  these  principles  of  law  are  to  travel  to  the  minds  of  these 
gentlemen,  unassisted  with  legal  advice,  or  how  they  are  to  steer  their 
way  through  the  difficulties  which  may  occur,  it  is  not  easy  to  say.  Their 
determinations  must,  of  necessity,  sometimes  occasion  dissatisfaction  to 
the  parties  interested,  to- whom  no  right  of  Appeal  is  given.  His  majesty 
has  indeed  preserved  the  right  of  control ;  and  may,  if  he  pleases,  ex 
mero  motu,  or  upon  petition  from  any  of  the  individuals  interested,  take 
the  matter  into  his  consideration,  but  he  is  not  bound  so  to  do." 

In  this  case  of  the  Buenos  Ayres,  the  crown  made  a  grant  to  trustees 

of  the  booty ;  and  they  drew  up  a  scheme,  a  petition  against  which  was 

r*i  cm  Presen*e(i  to  the  king  in  council :  it  *was  received  and  referred 

-I  to  a  committee,  and  in  consequence  of  their  report,  it  was  referred 

for  adjudication  to  the  High  Court  of  Admiralty. 

In  the  cases  of  SeringapatamM  and  Toulon  original  jurisdiction 
appears  to  have  been  exercised  by  the  Privy  Council,  without  any  refer- 
ence to  the  Court  of  Admiral ty.(w) 

And  by  a  statute  passed  in  1833,  intituled,  "  An  Act  for  the  better 
Administration  of  Justice  in  his  majesty's  Privy  Council,"  it  is  en- 
acted,(x)  f(  that  it  shall  be  lawful  for  his  majesty  to  refer  to  the  said  Ju- 
dicial Committee  for  hearing  or  consideration  any  such  other  matters 
whatsoever  as  his  majesty  shall  think  fit,  and  such  committee  shall  there- 
upon hear  or  consider  the  same,  and  shall  advise  his  majesty  thereon  in 
manner  aforesaid." 

CXXXIV.  By  a  statute  passed  in  1840,  "  to  Improve  the  Practice 
and  extend  the  Jurisdiction  of  the  High  Court  of  Admiralty,"  it  is  en- 
acted, (y)  "that  the  said  High  Court  of  Admiralty  shall  have  jurisdic- 
tion to  decide  all  matters  and  questions  concerning  Booty  of  War,  or  the 
distribution  thereof,  which  it  shall  please  her  majesty,  her  heirs  and  suc- 
cessors, by  the  advice  of  her  and  their  Privy  Council,  to  refer  to  the 
judgment  of  the  said  court ;  and  in  all  matters  so  referred  the  court  shall 
proceed  as  in  case  of  Prize  of  War,  and  the  judgment  of  the  court  therein 
shall  he  binding  upon  all  parties  concerned." 

CXXXV.  The  mention  of  Seringapatam  naturally  leads  us  to  the  con- 
sideration of  the  peculiar  status  of  the  English  East  India  Company  with 
respect  to  the  distribution  of  Booty,  inasmuch  as  that  extraordinary  and 
anomalous  corporation  has  an  army  of  its  own  which  co-operates  with 
that  of  the  crown. 

f*198T      After  the  capture  of  Seringpatam  by  General  (afterwards  *Lord) 
-I  Harris,  Lord  Mornington,(;s)  the  Governor-General  directed  the 

(<)  Vide  post.  (u)  The  Army  of  the  Deccan,  2  Knapp,  p.  152  and  n.  f. 

(z)  3  &  4  Will.  IV.,  c.  41,  s.  4.  (y)  3  &  4  Viet.  c.  65,  s.  22. 

(z)  Better  known  as  Marquis  of  Wellesley. 
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Secretary  to  write  to  General  Harris  an  exposition  of  the  law  and  prac- 
tice of  the  East  India  Company  upon  this  subject  in  the  following 
letter  : — 

"  To  Lieutenant- General  Harris,  Commander-in- Chief,  &c.,&c.,&c. 

"Fort  St.  George,  June  2nd,<1799. 

"  SIR, 

"  The  Right  Honourable  the  Governor-General  in  Council  having  con- 
sidered your  report  upon  the  ordnance,  ammunition,  military  stores,  trea- 
sure, and  jewels,  taken  in  the  Fort  of  Seringapatain,  directs  me  to 
acquaint  you  that  his  Lordship  in  Council  has  resolved  to  order  an  im- 
mediate distribution  of  the  treasure  and  jewels  which  have  fallen  into 
your  hands.  At  the  same  time  that  the  Governor-General  in  Council 
communicates  this  resolution  to  you,  his  Lordship  thinks  it  expedient  to 
impress  upon  your  attention  the  principles  of  the  Law  of  Nations,  by 
which  all  property  conquered  from  an  enemy  becomes  the  property  of 
the  State,  and  by  which  all  idea  of  positive  right  in  the  captors  to  pro- 
perty in  a  fort  taken  by  assault  is  exploded.  In  conformity  to  these 
principles,  the  king  has  been  pleased  to  grant  to  the  Company,  by  letters 
patent,  bearing  date  January  14th,  1758,  the  right  of  all  booty  and  plun- 
der which  shall  be  taken  by  their  troops  alone,  reserving  in  express  terms 
his  royal  prerogative  of  distribution  in  such  manner  and  proportions  as 
he  shall  think  fit,  in  all  cases  in  which  the  royal  forces  may  have  co- 
operated with  those  of  the  Company. 

"  Although  the  orders  of  the  Court  of  Directors,  prescribing  the  mode 
of  carrying  these  letters  patent  into  execution,  expressly  prohibit  their 
governments  in  India  from  disposing  of  the  f  whole  plunder  and  booty 
which  shall  be  taken  in  wars,  hostilities,  or  expeditions,  by  the  Compa- 
ny's forces;'  and  although  his  majesty,  by  the  letters  *patent  r^-mo-i 
themselves,  has  reserved  to  himself  in  express  terms  his  <  pre-  L 
rogative  royal  to  distribute  the  said  plunder  and  booty  in  such  manner 
and  proportion  as  he  shall  think  fit/  in  all  cases  in  which  his  own  troops 
may  have  been  employed ;  yet,  having  no  doubt  that  the  gracious  bounty 
of  his  majesty,  and  the  liberality  of  the  Court  of  Directors,  will  be  pro- 
portioned to  the  important  services  of  the  gallant  army  under  your  com- 
mand, his  Lordship  has  no  hesitation  in  charging  himself  with  the  re- 
sponsibility of  anticipating  the  royal  sanction,  and  the  determination  of 
the  Court  of  Directors.  In  adopting  this  decision,  his  Lordship  trusts 
that  he  will  manifest  to  the  army  an  unequivocal  proof  of  the  gratitude 
which  he  feels  for  the  continued  exertion  of  their  matchless  bravery  and 
discipline,  by  the  prompt  distribution  of  a  reward,  which  their  decisive 
success  has  enabled  him  to  bestow.  In  their  letter  of  the  8th  March, 
1758,  the  Honourable  Court  of  Directors  have  ordered  that,  '  in  land 
operations  all  cannon,  ammunition,  and  military  stores  of  all  kinds,  are 
not  to  come  into  the  division,  but  are  to  belong  to  the  Company.'  Upon 
a  further  consideration,  therefore,  of  this  positive  injunction,  as  well  as 
of  the  principles  of  the  Law  of  Nations  applied  to  the  right  of  booty, 
plunder,  and  conquest,  and  to  the  expenses  incurred  by  the  Company 
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for  the  support  of  the  present  war,  the  Right  Honourable  the  Governor- 
General  in  Council  directs  me  to  inform  you  of  his  Lordship's  intention 
to  reserve  all  ordnance,  ammunition  and  military  stores  (including  grain,) 
for  the  ultimate  decision  of  his  majesty,  on  such  application  as  shall  be 
made  to  him  by  the  Honourable  the  Court  of  Directors. 

"  It  will  accordingly  be  necessary  that  a  proper  board  of  officers  should 
be  selected  and  appointed  for  the  purpose  of  valuing,  and  of  taking  an 
exact  inventory  of,  all  that  part  of  the  captured  property  which  is  inclu- 
ded under  the  denomination  of  ordnance,  ammunition,  and  military 
stores  of  all  kinds,  for  transmission  to  the  Honourable  Court  of  Directors. 
In  ordering  the  distribution  of  the  treasure  and  jewels,  the  Governor- 
r*?001  ^eneral  *n  Council  directs  you  *to  be  guided  by  the  established 
J  usages,  which  have  been  observed  in  the  British  service  in  all 
cases  of  a  similar  nature ;  and  to  take  upon  yourself  the  decision  of  all 
points  whatever,  referable  to  this  distribution,  without  further  communi- 
cation to  his  Lordship  in  Council.  The  proportion  of  prize-money  to  be 
allotted  to  the  contingent  of  his  Highness  the  Nizam,  is  to  be  deter- 
mined by  the  number  of  his  highness's  troops  actually  employed  in  the 
field  with  the  army  before  Seringapatam  at  the  time  of  taking  that  place. 

"  The  British  subsidiary  force,  serving  with  the  contingent  of  his 
Highness  the  Nizam,  will,  of  course,  be  included  in  the  Company's  army, 
and  receive  its  proportion  of  prize-money  according  to  the  distribution 
made  to  the  rest  of  the  British  forces.  As  it  is  probable  that  Meer 
Allum  Bahadur  may  not  be  inclined  to  dispense  with  the  right  of  his 
sovereign  over  that  part  of  the  captured  property  which  may  be  allotted 
to  his  Highness  the  Nizam,  the  Governor-General  in  Council  directs  you 
to  consult  him  upon  this  point,  and  to  give  orders  for  the  appropriation 
of  the  Nizam's  share,  in  such  a  manner  as  shall  be  most  agreeable  to 
Meer  Allum. 

"  I  have  the  honour  to  inclose  a  general  order  by  Government,  which 
the  Governor-General  in  Council  directs  you  to  publish  to  the  army,  in 
order  that  the  distribution  of  the  prize-money  may  be  immediately  an- 
nounced to  them. 

"  I  have  the  honour  to  be, 

"Sir, 
"  Your  most  obedient  humble  servant, 

"  J.  WEBBE, 
"Secretary  to  Government. "(a) 


[*201]  *CHAPTERIX. 

NEUTRALS   AND   NEUTRALITY. 

CXXXVI.  WE  have  next  to  consider  the  effect  of  War  upon  the 

(a)  Life  and  Services  of  General  Lord  Harris,  by  the  Right  Hon.  S.  R.  Lushing- 
ton,  pp.  374-8.  Nevertheless,  Lord  Harris  appears  to  have  sustained  a  most  unjust 
and  vexatious  law-suit  instigated  by  the  East  India  Company,  both  in  Chancery 
and  before  the  Privy  Council,  upon  the  subject  of  this  booty. — See  cc.  xxi.  and 
xxvi.  of  his  Life. 
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Eights  and  Duties  of  those  who  are  not  engaged  in  it — that  is,  of 
Neutrals.(a\ 

It  is  of  the  greatest  importance  to  the  well-being  of  the  Society  of 
States,  that  the  relations  of  Neutrality  should  be  respected,  and  preserved 
uninjured  within  those  just  limits  which  the  reason  of  the  thing,  embel- 
lished by  the  wisdom  of  jurists,  and  fortified  by  the  usage  of  nations, 
prescribes  to  it. 

The  relation  of  Neutrality  will  be  found  to  consist  in  two  principal 
circumstances : — 

1.  Entire  abstinence  from  any  participation  in  the  War. 

2.  Impartiality  of  conduct  towards  both  Belligerents. 

Kliiber  says,  tersely  and  happily,  "A  Neutral  state  is  neither  judge 
nor  party.  "(5) 

This  abstinence  and  this  impartiality  must  be  combined  in  the  character 
of  a  bona  fide  Neutral. 

*CXXXVII.  The  Neutral  is  justly  and  happily  designated 
by  the  Latin  expression  in  bello  medius.  It  is  of  the  essence 
of  his  character  that  he  so  retain  this  central  position,  as  to  incline  to 
neither  belligerent.  He  has  no  jus  bellicum  himself;  but  he  is  entitled 
to  the  continuance  of  his  ordinary  jus  pads,  with,  as  will  presently  be 
seen,  certain  curtailments  and  modifications  which  flow  from  the  altered 
state  of  the  general  relations  of  all  countries  in  time  of  War.  He  must 
do  nothing  by  which  the  condition  of  either  belligerent  may  be  bettered 
or  strengthened — quo  validior  fiat. 

It  is  for  him  perpetually  to  recollect,  and  practically  to  act  upon  the 
maxim,  "hostem  esse  qui  facial  quod  hosti  placet." Yc)  But  it  is  not 
necessary  that  he  should  make  any  public  declaration  of  Neutrality ;  the 
legal  presumption  is  that  his  pacific  status  will  continue  unless  he 
declare  the  contrary.  The  Neutral  has  nothing  to  do  with  the  justice  or 
injustice  of  the  War,  and  the  error  of  Grotius  in  this  respect,  though 
copied  by  Vattel,  is  rightly  corrected  by  Bynkershoek,(c?)  and  subse- 
quent writers. 

CXXXVIII.  Some  jurists(e)  have  divided  alliances  into  perfect  and 
imperfect,  or  absolute  and  qualified;  but  such  a  distinction  can  scarcely 
be  said  to  be  supported  by  the  reason  of  the  thing.  It  may  be  that  a 
State,  which  is  not  a  belligerent,  may  have  bound  itself,  by  stipulations 
previous  to  the  war,  to  furnish  certain  limited  succours  to  one  of  the 

(a)  Grotius,  1.  iii.  c.  xvii.  De  his,  qui  in  bello  medii  sunt.  It  is  a  short  and 
meagre  chapter,  with  no  allusion  to  the  questions  of  maritime  neutral  law.  He 
gives  his  reason  for  this  brevity  in  the  first  section: — "  Supervacuum  videri  posset, 
agere  nos  de  his  qui  extra  helium  sunt  positi,  quando  in  hos  satis  constet  nullum 
esse  jus  bellicum.  Sed  quia  occasione  belli  multa  in  eos,  finitimos  prajsertim, 
patrari  solent  praetexta  necessitate,  repetendum  hie  breviter  quod  diximus  alibi, 
necessitatem  ut  jus  aliquod  det  in  rem  alienam,  summam  esse  debere  :  requiri  prae- 
terea  ut  ipso  domino  par  necessitas  non  subsit :  etiam  ubi  de  necessitate  constat, 
non  ultra  sumendum  quam  exigit.  Id  est,  si  custodia  sufficiat  non  sumendum 
usum,  si  usus,  non  sumendum  abusum  :  si  abusu  sit  opus,  restituendum  tamen  rei 
pretium." 

(6)  "  Ein  neutraler  Staat  ist  weder  Richter  noch  Partei." — Kliiber,  s.  284. 

(c)  Borrowed  by  Grotius  from  Agathias,  Grot.,  1.  iii.  c.  xvii.  iii.  2. 

(d)  Q.  J.  P.,  1.  i.  c.  ix.  (e)  Kliiber,  s.  281. 
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belligerents ;  but  it  is  idle  to  contend  that  either  this  previous  stipula- 
tion, or  the  limited  character  of  the  succour  can  take  away  the  hostile 
and  partial  character  of  such  an  action. (y)  "If  lam  neutral,"  says 
Bynkershoek,(<7)  "alteri  non  possum  prodesse  *ut  alteri  noceam," 
J  — and  all  jurists  have  agreed  that  Livy's(A)  admonition,  hello  se 
non  interponant,  is  a  sound  exposition  of  Neutral  duty.  To  send  succours 
is  to  co-operate  pro  tanto  with  the  belligerent  to  whom  they  are  sent. 
What  does  it  matter  to  the  other  belligerent  under  what  obligation  con- 
tracted by  a  third  Power  his  enemy  is  strengthened  and  heartened  against 
him  ?  Upon  this  principle  of  International  Law,  England  and  the 
North  American  United  States  have  enacted  the  statutes  commonly 
called  the  Foreign  Enlistment  Acts,  the  consideration  of  which  has 
been  partially  anticipated  in  an  earlier  part  of  this  work.(i) 

It  has  often  happened,  no  doubt,  that  political  circumstances  have 
caused  such  conduct  on  the  part  of  a  State,  not  actually  belligerent,  to 
be  overlooked  by  the  injured  State;  but  we  are  not  here  speaking  of 
expediency,  but  of  right.(&) 

In  all  probability,  the  peculiarity  of  position  which  Switzerland  enjoys, 
the  fact  that  she  is  hemmed  in  on  all  sides  by  States  who  have  a  direct 
interest  in  maintaining  her  Neutrality,  has  been  the  cause  why  that 
Neutrality  has  been  unquestioned,  while  that  European  States  have  re- 
cruited their  armies  from  the  population  of  her  Cantons.  If  she  had 
been  a  commercial  and  maritime  State,  as  M.  Masse"  most  justly  observes, 
a  very  diiferent  rule  would  have  been  applied  to  this  singular  state  of 
things.  She  has  lately,  to  her  great  credit,  passed  regulations  prohibit- 
ing her  citizens  from  enlisting  in  foreign  service.(A 

CXXXIX.  There  are  acts  of  minor  partiality,  which,  when  they  are 
the  result  of  convictions  previous  to  the  breaking  out  of  the  War,  it 
would  be  pedantically  rigid  to  consider  as  violations  of  Neutrality, — for 
instance,  the  allowing  prizes  captured  by  one  belligerent  to  be  brought 
into  the  Neutral  port,(w)  especially,  in  compliance  with  the  provisions 
°^  a  *^reaty  ma*de  antecedently  to  the  War,  could  scarcely  be 
considered  as  a  violation  of  Neutrality.  "  Thus"  (Mr.  Wheaton 
observes)(»)  "by  the  Treaty  of  amity  and  commerce  of  1778,  between 
the  United  States  and  France,  the  latter  secured  to  herself  two  special 
privileges  in  the  American  ports; — 1.  Admission  for  her  privateers, 
with  their  prizes,  to  the  exclusion  of  her  enemies.  2.  Admission  for 

(/)  Masse",  Le  Droit  Commercial  dans  ses  Rapports  avec  le  Droit  des  Gens  et  le 
Droit  Civil,  1.  ii,  t.  i.  c.  ii.  s.  2.  But  Vattel  holds  that  an  ally  may  furnish  succour 
due  from  him  and  remain  neutral. — L.  iii.  c.  vi.  101 ;  c.  vii.  s.  105. 

(g)  Ubi  supr.  (A)  L.  xxxv.  c.  xlviii. 

(i)  Vide  ante,  vol.  i.  pp.  397-594.  App.  (k)  Martens,  s.  304. 

(/)  Masse",  ubi  supr.,  s.  173. 

(m)  "  1st  die  Neutralitat  eine  unvollkommene,  so  sind  ihre  Gsenzen  der  streng- 
sten  Auslegung  unterworfen.  Es  kann  auch,  wenn  durch  vorausgegangene  Ver- 
tr'age  einem  Kriegsf iihrenden  Theile  gewisse  vortheilhafte  Zugestandnisse  gemacht 
sind,  der  hierdurch  benachtheiligten  Partei  das  Recht  nicht  abgesprochene  werden, 
diese  Vergiinstigungen  durch  Reactionen  zu  paralysiren,  wenn  nicht  darauf  von 
ihm  verzichtet  ist.  Keinesweges  kann  er  aber  pracise  von  dem  Neutralen  dieselbe 
Vergiinstigung  als  ein  Recht  fordern." — Heffters,  s.  146. 

(«)  Elements  of  International  Law,  vol.  ii.  p.  134. 
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her  public  ships  of  war,  in  case  of  urgent  necessity,  to  refresh,  victual, 
repair,  &c. ;  but  not  exclusively  of  other  nations  at  war  with  her.  Under 
these  stipulations,  the  United  States  not  being  expressly  bound  to 
exclude  the  public  ships  of  the  enemies  of  France,  granted  an  asylum  to 
British  vessels  and  those  of  other  Powers  at  war  with  her.  Great  Britain 
and  Holland  still  complained  of  the  exclusive  privileges  allowed  to  France 
in  respect  to  her  privateers  and  prizes,  whilst  France  herself  was  not 
satisfied  with  the  interpretation  of  the  Treaty  by  which  the  public  ships 
of  her  enemies  were  admitted  into  the  American  ports.  To  the  former 
it  was  answered  by  the  American  Government  that  they  enjoyed  a  perfect 
equality,  qualified  only  by  the  exclusive  admission  of  the  privateers  and 
prizes  of  France,  which  was  the  effect  of  a  Treaty  made  long  before,  for 
valuable  considerations,  not  with  a  view  to  circumstances  such  as  had 
occurred  in  the  War  of  the  French  Revolution,  nor  against  any  nation 
in  particular,  but  against  all  in  general,  and  which  might  therefore  be 
observed  without  giving  just  offence  to  any.(o) 

*"  On  the  other  hand,  the  Minister  of  France  asserted  the  right 
of  arming  and  equipping  vessels  of  war,  and  of  enlisting  men 
within  the  Neutral  territory  of  the  United  States.  Examining  this 
question  under  the  Law  of  Nations,  and  the  general  usage  of  mankind, 
the  American  Government  produced  proofs  from  the  most  enlightened 
and  approved  writers  on  the  subject,  that  a  Neutral  Nation  must,  in 
respect  to  the  War,  observe  an  exact  impartiality  towards  the  belligerent 
parties;  that  favours  to  the  one,  to  the  prejudice  of  the  other,  would 
import  a  fraudulent  Neutrality  of  which  no  nation  could  be  the  dupe; 
that  no  succour  ought  to  be  given  to  either,  unless  stipulated  by  Treaty, 
in  men,  arms,  or  anything  else  directly  serving  for  War;  that  the  right 
of  raising  troops  being  one  of  the  rights  of  sovereignty,  and  consequently 
appertaining  exclusively  to  the  nation  itself,  no  foreign  Power  can  levy 
men  within  the  territory  without  its  consent;  that,  finally  the  Treaty  of 
1778,  making  it  unlawful  for  the  enemies  of  France  to  arm  in  the  United 
States,  could  not  be  construed  affirmatively  into  a  permission  to  the 
French  to  arm  in  those  ports,  the  Treaty  being  express  as  to  the  prohi- 
bition, but  silent  as  to  the  permission/ '(p) 

CXL.  The  question  whether  the  furnishing  of  auxiliary  troops,  in 
compliance  with  the  provisions  of  a  Treaty  made  previously  to  the  War, 
is  not  incompatible  with  the  character  of  Neutrality,  was  discussed  in 
1788,  in  a  Declaration  and  Counter-Declaration,  between  Denmark  and 
Sweden. 

The  Declaration  of  Denmark  was  as  follows : — 

"His  Danish  Majesty  has  ordered  the  undersigned  to  declare,  that 
although  he  complies  with  the  Treaty  between  the  Courts  of  Petersburg 
and  Copenhagen,  in  furnishing  the  former  with  the  number  of  ships  and 
troops  stipulated  by  several  Treaties,  and  particularly  that  of  1781,  he 

(o)  Mr.  Jefferson's  Letter  to  Mr.  Hammond  and  Mr.  Van  Berckel,  Sept.  9,  1793. 
— Waite's  State  (American)  Papers,  vol.  i.  pp.  169-172. 

(p)  Mr.  Jefferson's  Letter  to  Mr.  G.  Morris,  Aug.  16,  1793. — Waite's  State  Pa- 
pers, vol.  i.  p.  140.  Wheaton's  Elements  of  International  Law,  vol.  ii.  p.  134. 
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yet  *considers  himself  in  perfect  amity  and  peace  with  His  Swe- 
J  dish  Majesty;  which  friendship  shall  not  be  interrupted,  although 
the  Swedish  arms  should  prove  victorious,  either  in  repulsing,  defeating, 
or  taking  prisoners,  the  Danish  troops  now  in  the  Swedish  territories, 
acting  as  Russian  auxiliaries,  under  Russian  flags.  Nor  does  he  conceive 
that  His  Swedish  Majesty  has  the  least  ground  to  complain,  so  long  as 
the  Danish  ships  and  troops  now  acting  against  Sweden  do  not  exceed 
the  number  stipulated  by  Treaty;  and  it  is  his  earnest  desire  that  all 
friendly  and  commercial  intercourse  between  the  two  nations,  and  the 
good  understanding  between  the  Courts  of  Stockholm  and  Copenhagen, 
remain  inviolably  as  heretofore. 

"  (Signed)      COUNT  DE  BERNSTORF. 

"  Delivered  to  the  Baron  de  Sprengtporten,  His  Swedish  Majesty's 
Minister  Plenipotentiary  at  the  Court  of  Copenhagen. 

"Sept.  23,  1788." 

The  Counter-declaration  of  Sweden  was  as  follows : — 

"  The  declaratory  note  delivered  by  the  Count  Bernstorf  to  the  under- 
signed, in  which  his  Danish  Majesty  conceives  that  his  Swedish  Majesty 
cannot  have  any  ground  of  complaint,  as  long  as  the  Danish  ships  and 
troops  merely  act  as  auxiliaries  to  Russia,  is  a  doctrine  which  His  Swedish 
Majesty  cannot  altogether  reconcile  with  the  Law  of  Nations  and  rights 
of  Sovereigns,  and  against  which  His  Majesty  has  ordered  the  under- 
signed to  protest. 

"Nevertheless,  to  prevent  an  effusion  of  blood  between  the  subjects  of 
the  two  kingdoms,  and  particularly  at  the  moment  when  a  negotiation 
has  begun  to  restore  perfect  peace  and  tranquillity  in  the  North  of  Europe, 
which  affords  a  pleasing  prospect  of  a  general  peace,  His  Swedish 
Majesty  from  motives  of  a  love  of  peace,  waives  entering  into  a  specu- 
lative discussion,  whether  or  not  there  is  a  cause  or  ground  of  complaint 
on  his  side,  and  rests  perfectly  satisfied  with  the  assurances  contained  in 
r*907T  ^s  -^an^sn  *  Majesty's  declaration,  that  His  Danish  Majesty  has 
-I  no  hostile  views  against  Sweden,  and  that  the  friendly  and  com- 
mercial intercourse  between  the  subjects  of  both  kingdoms,  and  the  good 
understanding  between  the  two  Courts,  shall  remain  uninterrupted. 

"His  Swedish  Majesty  puts  the  strongest  faith  and  utmost  confidence 
in  what  Mr.  Elliot,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  His  Britannic  Majesty,  has  represented  to  him  on  this  important 
occasion. 

"His  Majesty,  therefore,  to  prevent  the  horrors  of  War,  and  the 
calamities  impending  the  two  nations,  anxious  to  behold  peace  and  union 
restored  between  them,  embraces  with  satisfaction  His  Danish  Majesty's 
declararation,  and  particularly  as  it  will  facilitate  the  negotiation  for  a 
general  peace,  which  is  happily  begun  through  the  mediation  of  Great 
Britain,  France,  Holland  and  Prussia,  and  the  good  success  of  which  is 
the  greatest  object  of  His  Majesty's  ambition,  and  which  His  Majesty 
has  fully  declared  to  the  aforesaid  Mr.  Elliot,  provided  the  defeating  of 
the  Russian  auxiliaries  is  not  considered  as  hostilities  against  his  Danish 
Majesty,  agreeable  to  the  declaration  delivered  by  Count  Bernstorf. 

"  (Signed)     BARON  DE  SPRENGTPORTEN. 
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11  Dated,  Stockholm,  Oct.  6,  1788,  and  delivered  to  the  Count  Bern- 
storf,  at  Copenhagen. "(q) 

CXLI.  At  the  beginning  of  the  War  now  waged  by  England,  France, 
and  Sardinia,  against  Russia,  the  doctrine  of  Neutrality  was  carefully 
laid  down  by  Sweden  and  Denmark  in  the  following  terms : — 

"  The  system  which  His  Majesty  the  King  of  Sweden  and  Norway 
intends  to  follow,  and  steadfastly  to  adopt,  is  that  of  a  strict  Neutrality, 
founded  on  good  faith,  impartiality,  and  an  equal  respect  for  the  rights  of  all 
the  Powers.  This  Neutrality,  according  to  the  identic  views  of  the  two 
*Courts,  would  impose  on  the  Government  of  His  Majesty  the  p^no-i 
King  of  Sweden  and  Norway,  the  following  obligations,  and  would  L 
assure  to  him  the  following  advantages : — 

"1.  To  abstain,  during  the  conflict  which  may  occur,  from  all  partici- 
pation, direct  or  indirect,  in  favour  of  one  of  the  contending  parties  to 
the  detriment  of  the  other. 

"2.  To  admit  in  the  ports  of  Sweden  and  Norway  the  ships  of  war  and 
of  commerce  of  the  belligerent  parties,  the  Government  reserving  always 
to  itself  the  power  of  denying  to  the  first  the  entrance  into  the  following 
fortified  ports ;  that  is  to  say :  that  of  Stockholm,  within  the  fortress  of 
Waxholm ;  of  Christiana,  within  the  fort  of  Kaholm  j  the  interior  basin 
of  the  Norwegian  military  station  at  Horten ;  the  ports  of  Karlsten  and 
of  Carlscrona,  within  the  fortifications;  and  the  port  of  Slito,  in  the 
Island  of  Gottland,  within  the  batteries  erected  at  Encholm. 

"  The  sanitary  and  police  regulations  which  circumstances  have  ren- 
dered or  may  render  necessary,  must  naturally  be  observed  and  respected. 
Privateers  will  not  be  admitted  in  the  ports,  nor  tolerated  in  the  roads  of 
the  States  of  His  Majesty  the  King  of  Sweden  and  Norway. 

"3.  To  accord  to  vessels  of  the  belligerent  Powers  the  facility  of 
supplying  themselves  in  the  ports  of  the  United  Kingdoms  with  all  the 
provisions  and  stores  of  which  they  may  stand  in  need,  with  the  excep- 
tion of  the  articles  looked  upon  as  contraband  of  War. 

"4.  To  exclude  from  the  ports  of  Sweden  and  Norway,  except  in  cases 
of  proved  distress,  the  entrance,  the  condemnatian,  and  the  sale  of  every 
prize ;  and  finally, 

"5.  To  enjoy,  in  the  commercial  relations  of  the  United  Kingdoms 
with  the  countries  at  war,  all  security  and  all  facilities  for  Swedish  and 
Norwegian  vessels  as  well  as  for  their  cargoes,  with  the  obligation, 
at  all  times,  for  such  vessels  to  conform  to  the  regulations  generally 
established  and  recognized  for  special  cases  of  declared  and  effective 
blockade. 

"Such  are  the  general  principles  of  the  Neutrality  adopted  by  His 
Majesty  the  King  of  Sweden  and  Norway  in  the  event  *of  a  War 
breaking  out  in  Europe.  The  King  flatters  himself  that  they 
will  be  acknowledged  as  in  conformity  with  the  Law  of  Nations,  and 
that  the  true  and  faithful  observance  of  them  will  place  His  Majesty  in 
a  position  to  cultivate  with  the  Powers,  his  friends  and  allies,  the  rela- 

(q)  Annual  Register  (U88,)  vol.  xxx.  pp.  292-3. 
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tions  which,  for  the  good  of  his  people,  he  earnestly  wishes  to  preserve 
from  all  interruption."^) 

The  king  of  Denmark  has  sent  a  precisely  similar  statement  to  the 
Court  of  St.  James. 

CXLIT.  We  now  arrive  at  the  discussion  of  an  important  and  much 
vexed  question  which  grows  out  of  this  branch  of  our  subject,  namely, 
the  right  of  a  Neutral  State  to  permit  the  enlistment  of  troops  for  the 
purposes  of  any  belligerent  to  take  place  within  its  borders. (s) 

CXLIII.  International  Jurists  are  in  the  habit  of  drawing  an  important 
distinction  between  auxiliary  troops  furnished  by  a  third  Power  in  con- 
sequence of  a  Treaty,  which  existed  previously  to  the  War,  binding  it  to 
assist  the  belligerent,  and  auxiliary  troops  furnished  without  any  such 
obligation. 

They  have  considered  that,  in  the  former  case,  only  the  troops  so 
sent  are  to  be  considered  as  enemies,  and  not  the  country  which  sends 
them. 

The  right  of  a  third  Power  to  allow  levies  of  troops  to  be  made  within 
its  territories  for  the  purpose  of  assisting  exclusively  one  belligerent,  has 
been  said  to  be  lawful  when  such  permission  has  been  the  subject  of  a 
Treaty  antecedent  to  the  breaking  out  of  the  War. 
r*2101  There  remains,  however,  the  grave  question,  which  has  *been 
-1  already  discussed,  whether  a  State  has  any  right  to  stipulate  in 
time  of  Peace,  that,  when  the  time  of  War  arrives,  it  will  do  the  act  of 
a  Belligerent  and  yet  claim  the  immunity  of  a  Neutral. 

During  the  Middle  Ages  the  practice  of  employing  mercenary  troops 
was  common.  Companies,  as  they  were  called,  of  freebooters  were 
formed  under  some  adventurous  captain,  and  sold  their  services,  without 
regard  to  the  cause,  to  any  belligerent  that  paid  for  them, — not  unfre- 
quently  to  both  in  succession  during  the  continuance  of  the  same  War. 
And  at  a  later  period,  not  only  did  English  troops  serve  against  the 
Spaniards  during  the  revolt  of  the  Netherlands,  but  six  thousand  Scotch- 
men fought  under  the  standard  of  the  Marquis  of  Hamilton  in  the  thirty 
years'  War  of  Germany,  in  which  contest  England  was  neutral. 

By  the  Treaty  of  Munster  in  1648,  it  was  stipulated  that  neither  of 
the  contracting  parties  should  furnish  arms,  money,  soldiers,  provisions, 
refuge,  or  means  of  passage  to  the  enemies  of  the  other ;  but,  neverthe- 
less, a  right  was  reserved  to  the  individual  States,  who  were  members  of 
the  Empire,  to  serve  as  mercenaries  according  to  the  constitutions  of  the 
empire.  (£) 

On  the  other  hand,  many  Treaties  may  be  found  in  the  fifteenth  and 
sixteenth  centuries,  in  which  it  is  expressly  stipulated  that  the  Govern- 

(r)  Correspondence  relative  to  the  Neutrality  of  Denmark  and  Sweeden  and 
Norway.  Presented  to  both  Houses  of  Parliament  by  command  of  Her  Majesty, 
1854. 

(*)  Bynk.,  Q.  J.  P.,  c.  xxii.  An  liceat  militem  conducere  in  amicce  gentis  populo. 
Wolff,  Jus  Gent.,  ss.  753-8.  Vattel,  1.  iii.  c.  ii.  s.  15.  Statute  of  59  Geo.  III.,  c. 
Ixix.  1  Kent's  Comm.,  p.  122.  Ward's  law  of  Nations,  ii.  p.  291.  Of  Auxiliary 
Treaties.  Manning's  Law  of  Nations,  pp.  170-81. 

(t)  Dumont,  Corps  Dipl.,  1.  vi.  i.  p.  451.     Manning,  p.  174.      v 
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ments  of  the  States  who  are  the  contracting  parties,  shall  not  permit 
their  subjects  to  enlist  against  each  other,  (w) 

CXLIV.  It  appears,  as  has  been  already  observed,  upon  all  sound  prin- 
ciples of  International  Jurisprudence  to  be  incompetent  to  a  State,  to 
contract  in  time  of  Peace  obligations  to  assist  another  State  in  time  of 
War  by  furnishing  troops  or  ships,  however  limited  their  number,  and 
when  so  furnishing  them  to  claim  the  character  of  a  Neutral ;  but  what- 
ever course  a  Belligerent  may  or  ought  to  adopt  with  respect  to  a  State 
claiming  to  be  Neutral,  while,  under  the  obligations  of  a  Treaty  con- 
tracted previously  to  the  War,  it  ^furnishes  this  limited  aid,  and 
no  more,  to  the  other  Belligerent,  the  proposition  that  without 
such  special  Treaty  a  State  may  remain  Neutral  while  it  accords  to  one 
and  refuses  to  the  other  Belligerent  permission  to  levy  troops  within  its 
dominions,  is  a  proposition  not  warranted  by  any  principle  or  practice  of 
International  Law,  and  which,  whatever  may  have  formerly  been  urged 
in  its  favour,  is  now  generally  and  wisely  repudiated.^)  The  opinion 
of  Vattel  has  been  already  canvassed ;  the  private  opinion  of  Bynker- 
shoek  inclines  to  allow  generally  levies  in  a  Neutral  country,  but  he 
admits  that  it  was  a  question  which  had  long  agitated,  and,  when  he 
wrote,  still  agitated  Christendom.  But  the  chapter  in  the  Qucestiones 
Juris  Publici  of  this  great  jurist^)  appears  to  contain,  either  directly 
expressed,  or  by  certain  inference,  two  important  propositions  of  Interna- 
tional, and  one  of  Public  Law,  upon  this  subject. 

The  propositions  of  International  Law  are  : 

1.  That  to  enlist  soldiers(z)  within  the  Neutral  territory,  without  the 
consent  of  the  Government  of  the  Neutral  State,  is  a  clear  and  gross 
violation  of  International  Law. 

2.  That  on  the  principle  that  the  Neutral  is  bound  to  consider  both 
belligerents  as  equally  in  the  right,  the  permission  to  levy  troops  must 
be  accorded  equally  to  both. (a) 

3.  The  proposition  of  Public  Law  is  that  the  Governments  *of 
his  own  country  had,  by  repeated  ordinances,  declared  that  the 
enlisting  troops  within  the  Dutch  territories  without  their  consent  was 
illegal. 

CXLV.  It  behoves  all  States  both  to  make  and  to  enforce  such  or 

(M)  Manning,  ib.,  refers  to  a  great  many  Treaties  of  this  kind. 

(x\  Heffters,  147. 

(y)  Bynk.,  Q.  J.  P.,  1.  i.  c.  xxii.  He  treats  the  question  partly  with  reference  to 
Public,  partly  with  reference  to  International  Naw;  it  is  with  the  latter  that  we 
are  principally  concerned  in  this  chapter. 

(z)  All  jurists  agree  in  this  proposition.  Thus  Wolff:  "Quoniam  nemini  in 
alieno  territorio  militem  conscribere  licet  invito  superiore;  si  quit  legere  audetjus  gen- 
tis  violat,  ac  idea  injuriam  eidem  facit,  cumque  injuria  haec  crimen  sit  a  peregrino 
commissum,  peregrini  autem  in  territorio  alieno  delinquentes  juxta  leges  loci  puni- 
endi  sint,  si  peregrinus  in  territorio  alieno  invito  superiore  militem  legere  audet,  depre- 
hensus  puniri  potest." — Wolff,  Jus  Gent.,  s.  754. 

(a)  Constat  enim  .  .  .  utriusque  amico  et  hane  et  illam  partem  oportere  justam 
videri."  So  he  says  you  may  sell  implements  of  war  to  both: — "  Idque  in  instru- 
mentis  bellicis,  comparandis  vulg6  servamus,  ut  ut  enim  ea  ad  utrumque  amicum 
non  recte"  vehamus,  sine  fraude  tamen  vendimus  utrique  amico,  quaravis  invicem 
hosti,  et  quamvis  sciamus,  alterum  contra  alterum  his  in  bello  esse  usurum."— . 
Bynk.,  ubi  supr. 
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similar  ordinances.     The  peace  of  their  own  dominions  and  the  general 
peace  of  the  world  may  greatly  depend  upon  it. 

The  subject,  so  far  as  it  concerns  England  and  the  United  States  of 
North  America,  has  been  already  partially  discussed  in  a  former  volume 
of  this  work. (5) 

CXLVI.  The  history  of  the  English  Law(c)  upon  this  matter  of 
Foreign  Enlistment,  shows,  since  the  reign  of  James  I.,  an  increasing 
severity  in  the  measures  of  the  Government. 

The  Statute  of  the  Third  of  James  I.,  chapter  four,  made  it  felony  for 
any  person  whatever  to  go  out  of  the  realm,  to  serve  any  foreign  Prince, 
without  having  first  taken  the  oath  of  allegiance  before  his  departure. 
It  was  felony  also  for  any  gentleman,  or  person  of  higher  degree,  or  for 
one  who  had  borne  any  office  in  the  army,  to  go  out  of  the  realm  to  serve 
such  foreign  Prince  or  State,  without  previously  entering  into  a  bond 
with  two  sureties,  not  to  be  reconciled  to  the  See  of  Rome,  or  enter  into 
any  conspiracy  against  his  natural  Sovereign.  And  further  it  was  enacted 
by  statute  9  Geo.  II.  c.  30,  enforced  by  statute  29  Geo.  II.  c.  17,  if  any 
subject  of  Great  Britain  shall  enlist  himself,  or  if  any  person  shall  pro- 
cure him  to  be  enlisted  in  any  foreign  service,  or  detain  or  embark  him 
for  that  purpose,  without  license  under  the  king's  sign-manual,  he  shall 
be  guilty  of  felony  without  benefit  of  clergy ;  but  if  the  person,  so  enlisted 
or  enticed,  shall  discover  his  seducer  within  fifteen  days,  so  as  he  may 
be  apprehended  and  convicted  of  the  same,  he  shall  be  indemnified.  It 
was  moreover,  by  statute  29  Geo.  II.  c.  17,  enacted  that  to  serve  under 
the  French  King,  as  a  military  officer,  shall  be  felony  without  benefit  of 
clergy;  and  to  enter  into  the  Scotch  brigade,  in  the  Dutch  service, 
f*21  m  *without  previously  taking  the  oaths  of  allegiance  and  abjuration, 
J  shall  be  a  forfeiture  of  500*.  (d) 

The  present  Foreign  Enlistment  Bill  was  introduced  in  the  month 
of  May,  1819,  by  the  Attorney-General,  into  the  House  of  Commons.(e) 

Its  passage  through  the  House  of  Commons  was  marked  by  debates 
in  which  speeches  of  unusual  ability  were  made  both  for  and  against  the 
measure. 

The  great  opponent  of  the  measure  was  Sir  James  Mackintosh ;  his 
arguments  were,  however,  mainly  directed  against  the  tendency  of  the 
measure  to  assist  the  King  of  Spain,  and  to  injure  the  Spanish  American 
Colonists  in  the  War  for  independence  which  was  then  being  waged 
between  them  and  the  mother-country ;  and  that  therefore,  under  these 
circumstances,  it  was  practically  a  departure  from  the  policy  of  Neutra- 
lity between  the  two  belligerents.  He  also  cited  a  variety  of  precedents 
from  English  History,  to  show  that  Foreign  Enlistment  had  been  often 

(b)  Vol.  i.  pp.  397-8.    Appendix,  pp.  504-14,  contains  in  extenso  the  Foreign 
Enlistment  Act,  59  Geo.  III.  c.  69. 

(c)  Blackstone's  Commentaries,  vol.  iv.  c.  vii.  s.  3. 

(d)  Blackstone's  Commentaries,  vol.  iv.  c.  vii.  s.  3. 

(e)  Hansard's  Parl.  Deb.,  vol.  xl.    Debate  in  the  House  of  Commons,  pp.  362-74. 
Ib.  pp.,  867-907.     Ib.,  pp.  1084-1125.     Ib.,  p.  1232,  Speech  of  Sir  W.  Scott,  Lord 
Stowell.    Ib.,  p.  1273,  Speech  of  Dr.  Phillimore  (the  only  two  civilians  who  spoke 
in  the  debate.)     Ib.,  Debate  in  the  House  of  Lords,  pp.  1377-1416.     A  division 
took  place  on  the  second  reading;  ayes,  155;  noes,  142. 
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permitted  in  this  country,  and  not  objected  to  by  other  nations,  and  he 
dwelt  upon  the  great  advantages  which  Great  Britain  would  derive  from 
the  emancipation  of  the  Spanish  Colonies. 

Mr.  Canning  replied  to  what  he  justly  called  "  the  splendid  impedi- 
ment" which  the  eloquence  of  this  speech  had  opposed  to  the  passing  of 
the  measure.  The  speeches  of  Mr.  Canning,  it  should  be  observed,  both 
on  this  and  on  another  occasion,  are  marked  by  the  calm  wisdom  of  a 
statesman,  and  by  a  distinct  knowledge  of  the  principles  of  International 
Law  applicable  to  this  important  subject.  Mr.  Canning  contended,  that 
by  the  Treaty  of  1814,  England  was  bound  to  more  than  "a 
*nominal  Neutrality"  between  Spain  and  her  revolted  Colonies ; 
and  that  no  prospect  of  advantage  to  be  derived  from  the  independence 
of  these  Colonies  ought  to  induce  England  to  depart  from  her  duty  and 
policy  of  Neutrality.  Mr.  Canning  then  replied  to  the  argument  of 
precedent  used  by  Sir  James  Mackintosh. 

"The  honourable  and  learned  gentleman/'  Mr.  Canning  said,  "had 
cited  many  instances  from  history,  in  which  the  subjects  of  this  country 
had  been  not  only  permitted,  but  encouraged,  by  the  Government  to 
enter  into  the  service  of  foreign  States,  and  had  sometimes  even  been 
thereby  brought  into  the  field  to  combat  with  each  other.  The  fact  was 
indisputable ;  but  the  honourable  and  learned  gentleman  was  not  to  be 
told  that  in  respect  to  military  service  and  enterprize  a  great  change  had 
taken  place  in  the  tone,  and  temper,  and  state  of  Europe  since  the  times 
of  Elizabeth  and  James  I.  In  those  times  there  was  a  general  thirst  for 
military  glory  pervading  all  Europe.  The  profession  of  arms,  instead  of 
being  a  duty  and  task  imposed  upon  the  people,  was  a  proud  and  honour- 
able profession.  Since  those  times  a  most  material  alteration  had  taken 
place;  but  it  was  not  the  policy  of  governments,  but  the  temper  of  the 
people,  which  had  undergone  the  change.  Formerly  a  spirit  of  adven- 
turous enterprize  was  cherished  and  sanctioned,  which  would  not  now 
be  deemed  justifiable.  The  usages  of  modern  Europe  did  not  recognize 
such  proceedings  as  those  adverted  to  by  the  honourable  and  learned 
gentleman.  It  surely  could  not  be  forgotten  that  in  1794  this  country 
complained  of  various  breaches  of  Neutrality  (though  much  inferior  in 
degree  to  those  now  under  consideration,)  committed  on  the  part  of  sub- 
jects of  the  United  States  of  America.  What  was  the  conduct  of  that 
nation  in  consequence  ?  Did  it  resent  the  complaint  as  an  infringement 
of  its  independence  ?  Did  it  refuse  to  take  such  steps  as  would  insure 
the  immediate  observance  of  Neutrality?  Neither.  In  1795,  imme- 
diately after  the  application  from  the  British  Government,  the  Legisla- 
ture of  the  United  States  passed  an  act  prohibiting,  under  *heavy  r#9i 51 
penalties,  the  engagement  of  American  citizens  in  the  armies  of  "- 
any  belligerent  Power.  Was  that  the  only  instance  of  the  kind  ?  It 
was  but  last  year  that  the  United  States  passed  an  act,  by  which  the  act 
of  1795  was  confirmed  in  every  respect,  again  prohibiting  the  engage- 
ment of  their  citizens  in  the  service  of  any  foreign  Power;  and  pointing 
distinctly  to  the  service  of  Spain,  or  the  South  American  provinces. "(/) 

(/)  Mr.  Canning's  Speeches,  vol.  iv.  pp.  152-3.     Foreign  Enlistment  Bill,  (June 
10,  1819.) 
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Mr.  Canning  then  argued  the  question  of  International  Law,  demon- 
strating that  to  permit  Foreign  Enlistment  was  incompatible  with  the 
character  of  Neutrality  in  the  country  which  permitted  it. 

"Did,"  Mr.  Canning  said,  "the  honourable  and  learned  gentleman 
not  think  that  the  allowing  of  armaments  to  be  fitted  out  in  this  country 
against  a  foreign  Power  was  a  just  cause  of  War  ?  He  knew  well  indeed 
that,  from  the  exhaustion  of  Spain,  we  were  perfectly  secure  from 
hostility  in  that  quarter.  That  consideration,  however,  afforded  a  com- 
plete reply  to  the  taunt  that  had  been  thrown  out  against  Ministers,  that 
they  allowed  themselves  to  be  dictated  to  by  Spain.  But  it  was  precisely 
because  Spain  was  weak — because  her  resentment  could  be  attended  with 
no  practical  inconvenience — that  they  were  desirous  to  discharge  the 
duties  of  Neutrality  towards  her  the  more  scrupulously.  The  maxim  of 
<  Do  unto  others  as  you  would  they  should  do  unto  you/  was  as  applicable 
to  politics  as  to  morals.  Did  the  honourable  and  learned  gentleman 
recollect  the  celebrated  Memoire  Justificatif,  which  was  understood  to 
have  been  drawn  up  for  the  Government  of  the  day  by  Mr.  Gibbon, 
previous  to  the  War  with  France,  during  our  contest  with  the  American 
Colonies  ?  The  language  of  that  document  was  such,  that  if  it  were  to 
appear  for  the  first  time  at  the  present  moment,  it  might  be  considered 
as  the  memorial  of  the  Spanish  Ambassador,  addressed  to  the  Govern- 
r*9l  n  men*i  °f  *his  country.  In  that  paper  *it  was  stated,  that  agents 
-I  from  our  American  Colonies  had  endeavoured  to  penetrate  into, 
and  settle  in  the  different  States  in  Europe,  but  that  it  was  only  in 
France  they  found  an  asylum,  hopes,  and  assistance.  That  the  French 
merchants  furnished  America,  not  only  with  useful  and  necessary  mer- 
chandize, but  even  with  saltpetre,  gunpowder,  ammunition,  arms,  and 
artillery;  and  loudly  declared  that  they  were  assured  not  merely  of 
impunity,  but  even  of  the  protection  and  favour  of  the  Ministers  of  the 
Court  of  Versailles.  The  marks  of  these  facts,  which  could  be  considered 
only  as  manifest  breaches  of  the  faith  of  Treaties,  multiplied  continually, 
and  the  diligence  of  the  King's  Ambassador  to  communicate  his  com- 
plaints and  proofs  to  the  Court  of  Versailles,  did  not  leave  them  the 
shameful  and  humiliating  resource  of  appearing  ignorant  of  what  was 
carried  on  and  daily  repeated  in  the  very  heart  of  the  country."^) 

CXLVII.  In  the  month  of  April,  1823,  Lord  Althorpe  moved  the 
repeal  of  the  Foreign  Enlistment  Bill,  and  again  a  debate  ensued,  which 
was  made  memorable  by  the  eloquence  of  Mr.  Canning,  who  resisted  the 
motion.  (7t) 

"  I  do  not  now,"  he  said,  "  pretend  to  argue  in  favour  of  a  system  of 
Neutrality ;  but  it  being  declared  that  we  intend  to  remain  neutral,  I 
call  upon  the  House  to  abide  by  that  declaration  so  long  as  it  shall 
remain  unaltered. 

"  No  matter  what  ulterior  course  we  may  be  inclined  to  adopt — no 
matter  whether,  at  some  ulterior  period,  the  honour  and  the  interests  of 

(g]  Canning's  Speeches,  vol.  iv.  pp.  155-6. 

(A)  Hansard's  Parl.  Deb.,  N.  S.,  vol.  viii.  (1823.)  Petition  against  the  bill,  p. 
230;  Debate  on  Lord  Althorpe's  Motion,  pp.  1019-59.  The  ayes  were  110;  the 
noes,  216. 
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this  country  may  force  us  into  a  War,  still,  while  we  declare  ourselves 
neutral,  let  us  avoid  passing  the  strict  line  of  demarcation. 

"  When  War  comes,  if  come  it  must,  let  us  enter  into  it  with  all  the 
spirit  and  energy  which  become  us  as  a  great  *and  independent 
nation.     That  period,  however,  I  do  not  wish  to  anticipate,  much 
less  desire  to  hasten. 

"  If  a  War  must  come,  let  it  come  in  the  shape  of  satisfaction  to  be 
demanded  for  injuries,  of  rights  to  be  asserted,  of  interests  to  be  pro- 
tected, of  Treaties  to  be  fulfilled.  But,  in  God's  name,  let  it  not  come 
on  in  the  paltry,  pettyfogging  way  of  fitting  out  ships  in  our  harbours 
to  cruise  for  gain. 

"  At  all  events,  let  the  country  disdain  to  be  sneaked  into  a  War. 
Let  us  abide  by  our  Neutrality  as  long  as  we  mean  to  adhere  to  it ;  and, 
by  so  doing,  we  shall,  in  the  event  of  any  necessity  for  abandoning  that 
system,  be  the  better  able  to  enter  with  effect  upon  any  other  course 
which  the  policy  of  the  country  may  require."^') 

Mr.  Canning  also  referred  to  the  excellent  example  of  true  Neutrality 
which  the  Government  of  Mr.  Jefferson,  the  President  of  the  N.  A. 
United  States,  had  shown  to  the  world. 

"  If  I  wished,"  Mr.  Canning  said,  "  for  a  guide  in  a  system  of  Neu- 
trality, I  should  take  that  laid  down  by  America  in  the  days  of  the 
presidency  of  Washington  and  the  secretaryship  of  Jefferson.  In  1793 
complaints  were  made  to  the  American  Government  that  French  ships 
were  allowed  to  fit  out  and  arm  in  American  ports  for  the  purpose 
of  attacking  British  vessels,  in  direct  opposition  to  the  laws  of  Neu- 
trality. Immediately  upon  this  representation,  the  American  Govern- 
ment held  that  such  a  fitting  out  was  contrary  to  the  laws  of  Neutrality; 
and  orders  were  issued  prohibiting  the  arming  of  any  French  vessels  in 
American  ports.  At  New  York  a  French  vessel  fitting  out,  was  seized, 
delivered  over  to  the  tribunals,  and  condemned.  Upon  that  occasion 
the  American  Government  held  that  such  fitting  out  of  French  ships  in 
American  ports  for  the  purpose  of  cruising  against  English  vessels,  was 
incompatible  with  the  sovereignty  of  the  United  States,  and  r^o-io-i 
tended  *to  interrupt  the  peace  and  good  understanding  which  L 
subsisted  between  that  country  and  Great  Britain." 

"  Here,  Sir,  (he  added,)  I  contend,  is  the  principle  upon  which  we 
ought  to  act."(&) 

CXLVIII.  In  fact  the  maxim  adverted  to  in  a  former  volume  of  this 
work(Z)  is  sound,  viz.,  that  a  State  is  primd  facie  responsible  for  what- 
ever is  done  within  its  jurisdiction,  for  it  must  be  presumed  to  be  capable 
of  preventing  or  punishing  offences  committed  within  its  boundaries.  A 
body  politic  is  therefore  responsible  for  the  acts  of  individuals  which  are 
acts  of  actual  or  meditated  hostility  towards  a  nation,  with  which  the 
Government  of  these  subjects  professes  to  maintain  relations  of  friend- 
ship or  Neutrality  (m) 

(i)  Canning's  Speeches,  vol.  v.  pp.  51-2. 

(k)  Canning's  Speeches,  vol.  v.  pp.  50-1.  Speech  against  Repeal  of  the  Foreign 
Enlistment  Bill  (April,  1823.) 

(I)  Vol.  i.  c.  x.,  Self  Preservation. 

(m)  Grot.  1.  ii.  c.  21,  s.  2.     Puffend.  1.  i.  c.  5,  3.  nit. 
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"Culpa  caret,  qui  scit,  sed  prohibere  non  potest,"(»i)  is  the  doctrine 
of  the  Roman  Law ;  but  such  an  avowal,  actual  or  constructive  on  the 
part  of  the  unintentionally  injuring  State,  justifies  the  injured  State  in 
exercising,  if  it  can,  that  jurisdiction  by  foreign  force  which  ought  to 
be,  but  cannot  be,  exercised  by  domestic  law. 

CXLIX.  The  British  Foreign  Enlistment  Act  gave  a  power  to  the 
Crown,  by  Order  in  Council,  to  relax  its  provisions. 

In  1835,  Great  Britain  signed  the  Treaty  of  the  Quadruple  Alliance, (o\ 
in  favour  of  Queen  Isabella  of  Spain,  when  a  Civil  War  raged  in  that 
country.  Soon  after  the  signature  of  this  Treaty,  an  Order  in  Council 
exempted  British  subjects  who  might  engage  in  the  service  of  Isabella 
from  the  penalties  of  the  Foreign  Enlistment  Act.  A  Spanish  Legion 
was  formed  of  British  soldiers,  and  commanded  by  a  most  distinguished 
British  officer,  Sir  De  Lacy  Evans. 

r*91Q1       *^  Debate  on  ^e  P0^cy  °f  this  relaxation  took  place  in  the 
J  House  of  Commons,  in  June,  1835,  upon  a  motion  made  by  Lord 
Mahon,  as  to  the  expediency  of  this  relaxation  ;(p)  but  the  competency 
of  the  Crown  to  make  such  relaxation  was  not  disputed. 

CL.  Nevertheless,  Vattel's  native  predilections  carry  him  so  far,  that, 
in  his  eagerness  to  defend  the  practice  of  Switzerland,  he  declares,  that 
not  only  when  there  is  a  Treaty  anterior  to  the  War  binding  a  State  to 
afford  succour  to  another,  but  when  there  is  none,  that  a  custom  of  the 
country  may  justify  a  Neutral  in  supplying  one  belligerent  with  troops : 
"Lors  done  qu'un  peuple  est  dans  I' usage  pour  occuper  et  pour  exercer 
ses  sujets,  de  permettre  des  levies  de  troupes  en  faveur  de  la  puissance  a 
qui  il  veut  bien  les  confier,  1'ennemi  de  cette  puissance  ne  peut  traiter 
ses  permissions  d'hostilite's,  &  moins  qu'elles  ne  soient  donnees  pour  en- 
vahir  ses  Etats,  ou  pour  la  defense  d'une  cause  odieuse  et  manifeste- 
ment  injuste.  II  ne  peut  m$me  pretendre  de  droit  qu'on  lui  en  accorde 
autant ;  parce  que  ce  peuple  peut  avoir  des  raisons  de  le  refuser,  qui 
n'ontpas  lieu  a  I'egard  du  parti  contraire;  et  c'est  d  lui  de  voir  ce  qui 
lui  convient." 

The  writer  proceeds  to  instance  the  Swiss  as  having  always  acted  upon 
these  Neutral  principles  of  affording  aid  to  one  and  refusing  it  to  another 
belligerent;  and  observes  that  no  State  has  made  war  upon  them  in 
consequence;  and  he  adds,  a  limitation  which  renders  transparent  the 
feebleness  of  the  proposition  of  International  Law,  which  his  love  for 
Switzerland  makes  him  strive  against  justice  and  reason  to  establish : 
"  II  faut  avouer  (he  says,)  cependant,  que  si  ces  levies  etaient  considera- 
bles, si  elles  faisaient  la  principale  force  de  mon  ennemi,  trandis  que,  sans 
alle"guer  de  raisons  solides,  on  m'en  refuserait  absolument,  j'aurais  tout 
l~*29fn  ^eu  ^e  regarder  ce  peuple  comme  ligue  avec  mon  ennemi;  et  en 
-I  ce  cas,  *le  soin  de  ma  propre  surete  m'autoriserait  &  le  traiter 
comme  tel.'Vr) 

There  is  no  test  of  Neutrality  to  which  this  proposition  of  Vattel  can 
be  submitted  without  demonstrating  its  futility.  Try  it  by  the  law  of 

(n)  Dig.  1.  1. 1.  17,  s.  50. 

(o)  Great  Britain,  France,  Spain,  and  Portugal.    See  Wheaton's  Hist.,  pp.  523-38. 

(p)  Hansard's  Parl.  Deb.  (3rd  Series,)  vol.  xxviii.  (1835,)  pp.  1133-1180. 

(q)  Vattel,  1.  Hi.  c.  vii.  s.  110.  (r)  Vattel,  1.  iii.  c.  vii.  s.  110. 
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natural  justice,  by  the  reason  of  the  thing,  by  the  acknowledged  defini- 
nitions  of  Neutrality,  it  will  prove  to  be  untenable.(s) 

It  is  not  pretended  that  the  partially-treated  belligerent  might  not 
intercept  the  passage  of  these  mercenaries,  after  they  had  left  their 
neutral  countries,  and  put  them  to  the  sword,  or  sink  the  ship  which  was 
conveying  them  :  and  by  what  law  of  common  justice  or  common  sense 
is  he  to  wait  till  the  danger  is  at  his  door  before  he  encounters  it  ?  Why 
is  he  to  allow  the  cockatrice  to  be  hatched  to  his  destruction,  if  he  can 
break  the  egg  and  secure  himself  from  the  peril  ?  Why  is  he  to  allow 
his  neutral  friend  to  send  his  troops  and  arms  to  his  enemy,  because, 
forsooth,  it  has  been  the  habit  of  this  Neutral  so  to  occupy  and  exercise 
his  forces?  May  a  maritime  State,  without  a  breach  of  Neutrality,  send 
a  fleet  to  one  belligerent,  and  allege  that  it  is  her  habit  to  keep  her 
sailors  in  exercise  ?  But  he  may  do  so,  Vattel  says,  if  the  Neutral 
espouses  an  odious  or  manifestly  unjust  cause,  or  if  the  levies  be  con- 
siderable. And  who  is  to  judge  whether  these  justifications  exist  ?  The 
puerility  of  the  argument  is  such  that  it  really  only  requires  to  be  stated 
in  order  to  be  refuted. 

The  Right  on  the  part  of  the  State  so  hostilely  treated  to  deal  with 
the  State  which  so  treats  her  in  every  respect  as  an  enemy,  is  clear; 
whether  she  will  exercise  it  or  no,  is  a  mere  question  of  expediency. 

Vattel  found  no  such  doctrine  as  that  which  he  lays  down  in  his 
Master  Wolff,  but  the  contrary. 

"Qui  neutrarum  partium  sunt  (Wolff  says,)  ea  praestare  utrique  belli- 
gerantium  parti  debent,  quae  jure  gentium  debentur  extra  bellum,  nisi 
expresse  de  quibusdam  aliter  conventum,  quae  respectum  ad  bellum 
habere  possunt." 

*And  again:  "Qui  neutrarum  partium  sunt,  eorum  respectu 
bellum  non  est,  ipsi  vero  utrique  belligerantium  amici  sunt.  Quae 
igitur  extra  bellum,  seu  pacis  tempore,  gentibus  praestantur  a  gente,  ea 
etiam  prasstanda  sunt  utrique  belligerantium  parti.  Quod  uni  praestatur, 
id  praestandum  quoque  alteri  est,  si  eodem  indiget.  Potest  autem  con- 
veniri,  ut  etiam  quaedam  prasstentur,  quae  respectum  quendam  ad  bellum 
habent,  vel  ut  non  praestentur,  quae  quidem  per  se  ad  bellum  minime  faci- 
unt,  propter  casum  vero  emergentem  respectum  quendam  ad  idem  habere 
possunt,  ettunc  ilia  utrique  praestanda,  haec  utrique  deneganda  sunt."(f) 

This  passage  enunciates  both  the  principles  which  have  been  men- 
tioned^) as  indispensable  to  neutrality,  viz, — 1st,  Abstinence  from  the 
war ;  2nd,  Impartiality  between  the  belligerents.  A  nation  which  fur- 
nishes aid,  whether  of  men  or  money,  to  both  belligerents  may  be  im- 
partial, but  certainly  is  not  neutral.  With  respect  to  muniments  of 
war,  M.  Masse,  wisely  says,  there  should  be  not  an  impartiality  of  action 
but  of  inaction,  (a;) 

CLI.  The  principles  which  have  been  laid  down  prohibit  the  Neutral 
from  assisting  a  belligerent  by  money,  in  the  shape  of  a  loan,  or  in  any 
other  form,  as  much  as  by  arms ;  and  so  it  has  been  solemnly  decided  by 
the  English  Courts  of  Justice  in  the  case  of  Demetrius  De  Wu'tz  v. 

(s)  Vide  ante,  vol.  i.  p.  64.  (t)  Wolff,  Jus  Gent.,  s.  683. 

(u)  Vide  ante,  p.  201.  (z)  Masse",  Droit  Commercial,  t.  i.  p.  199. 

AUGUST,  1857.— 13 
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Hendricks.  This  case  was  tried,  A.  D.  1824,  before  Lord  Chief  Justice 
Best(y)  at  Guildhall.  It  appeared  that  the  plaintiff  had  proposed  to  raise 
money  by  way  of  loan,  to  espouse  the  cause  of  the  Greeks  against  the 
government  of  the  Porte ;  that  he  stated  publicly  that  he  was  authorized 
to  do  so,  and  in  consequence,  applied  to  the  defendant,  a  stock -broker,  to 
..  negotiate  the  loan,  who  required  certain  securities  to  be  left  *with 
L  "J""JJ  him  for  that  purpose;  that  the  plaintiff  accordingly  lodged  with 
him  a  power  of  attorney,  which,  he  stated,  was  signed  and  executed 
abroad  by  the  Exarch  of  Ravenna,  authorizing  him,  the  plaintiff,  to 
raise  money  for  the  Greek  cause ;  he  also  requested  the  defendant  to 
procure  certain  scrip  receipts  to  be  engraved,  which  he  accordingly  did, 
and  which  were  afterwards  stamped  at  the  Stamp  Office,  as  such  receipts. 
The  defendant  suspecting  the  accuracy  of  the  plaintiff's  statement  or  au- 
thority, the  intended  loan  failed,  and  no  money  was  raised  by  him.  The 
plaintiff  then  claimed  the  power  of  attorney,  and  engraved  scrip  receipts 
from  the  defendant,  which  he  refused  to  deliver  up,  until  the  engraver's 
bill,  and  the  other  expenses,  had  been  paid.  On  their  amount  being 
tendered,  the  defendant  claimed  a  commission  for  scrip  on  part  of  the 
loan,  which  the  plaintiff  also  offered  to  pay,  provided  the  defendant  would 
transfer  the  scrip  to  him,  on  which  he  claimed  such  commission ;  but 
none  was  in  fact  ever  raised,  as  the  projected  loan  fell  to  the  ground  in 
the  first  instance.  The  plaintiff  having  again  formally  demanded  the 
above  documents  from  the  defendant,  who  refused  to  deliver  them  up,  he 
commenced  the  present  action. 

For  the  defendant,  it  was  submitted,  that  the  whole  of  the  transaction 
was  a  fraud  on  the  part  of  the  plaintiff,  as  he  had  no  authority  to  nego- 
tiate the  loan  in  question.  And  his  lordship  being  of  opinion  that  a  resi- 
dent in  this  country  could  not  enter  into  an  engagement  to  raise  money 
by  way  of  loan,  to  assist  subjects  of  a  foreign  State,  so  as  to  enable  them 
to  prosecute  a  war  against  a  government  in  alliance  with  our  own,  without 
the  license  of  the  crown,  the  jury  accordingly  found  a  verdict  for  the 
defendant.(z) 

Afterwards,  a  rule  nisi  was  applied  for  to  set  aside  the  verdict  of  the 
jury ;  that  is  to  say,  the  points  of  law  were  again  argued  before  Judges 
of  the  Court  of  Common  Pleas. 

Lord  Chief  Justice  Best  then  said : — "  I  am  of  opinion,  *that 
the  whole  of  the  transaction  on  which  the  plaintiff  rested  his 
claim  to  recover  the  articles  in  question  from  the  defendant,  was  bot- 
tomed in  fraud, — the  jury  so  found  at  the  trial, — and  I  am  perfectly 
satisfied  with  their  verdict.  I  then  thought  that  it  was  contrary  to  the 
Law  of  Nations,  for  persons  residing  in  this  country,  to  enter  into  en- 
gagements to  raise  money,  by  way  of  loan,  for  the  purpose  of  supporting 
subjects  of  a  foreign  State  in  arms  against  a  government  in  alliance 
with  our  own,  and  that  no  right  of  action  could  arise  out  of  such  a  trans- 
action ;  and  I  consequently  suggested  a  nonsuit ;  but  as  it  was  not  insisted 
on  by  the  defendant's  counsel,  1  allowed  the  cause  to  proceed.  A  case 
in  circumstances  precisely  similar  to  the  present,  except  that  a  different 


y)  Afterwards  Lord  Wynford. 

z)  Moore's  Common  Pleas  Reports,  vol.  ix.  p.  586. 
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loan  was  proposed  to  be  raised,  was  lately  decided  in  the  Court  of  Chan- 
cery, in  which  the  Lord  Chancellor  entertained  the  same  opinion  as 
myself,  and  in  which  he  is  stated  to  have  said,  that  English  Courts  of 
Justice  will  not  take  notice  of,  or  afford  any  assistance  to  persons  who 
set  about  raising  loans  for  subjects  of  the  King  of  Spain,  to  enable  them 
to  prosecute  a  war  against  that  sovereign  ;  or,  at  all  events,  that  such 
loans  could  not  be  raised  without  the  license  of  the  crown. "(a)  The 
other  judges  concurred  in  this  opinion. 

Vattel,  indeed,  as  he  justified  the  Neutral  in  allowing  levies  under 
certain  circumstances,  consistently  maintains  that  the  previous  custom 
of  a  nation  to  lend  her  money  justifies  her  in  time  of  war  in  lending  it 
to  a  belligerent :  "  H  en  est  de  meme  de  1'argent  qu'une  nation  aurait 
coutume  de  preter  a  usure  ;"(&)  and  he  is  so  far  right  that  the  loan  of 
levies  and  money  falls  pretty  much  under  the  same  principle :  he  pro- 
ceeds to  assert,  that  if  a  neutral  power  lends  money  to  one  belligerent, 
and  refuse  it  to  another,  there  is  no  breach  of  neutrality ;  because  he  may 
lend  it  to  one  on  the  ground  of  confidence  in  his  financial  condition, 
which  he  *may  not  feel  with  respect  to  the  lival  power.  If,  r #094-1 
indeed,  he  says,  it  appear  that  the  neutral  does  not  lend  his  L 
money  for  the  purpose  of  getting  good  interest  for  it,  but  for  the  purpose 
of  attacking  a  belligerent,  then  he  loses  his  character  of  neutrality ;  and 
so  if  the  troops  were  furnished  to  an  enemy  at  the  expense  of  the  neutral, 
or  the  money  lent  without  interest,  the  neutrality  disappears. 

But  is  not  all  this  a  manifest  frittering  away  of  the  important  duties  of 
the  neutral  ?  Is  it  to  be  supposed  that  any  but  the  weakest  belligerent 
would  permit  a  power,  calling  itself  impartial,  to  supply  his  enemy, 
whom  perhaps  he  would  otherwise  have  vanquished,  with  the  means  of 
recruiting  his  sinking  energies  and  restoring  his  decaying  powers,  whether 
those  means  be  the  succour  of  troops  or  the  succour  of  money  ?  If  it  be 
the  act,  not  of  a  neutral,  but  of  an  enemy — 

"  to  advise  how  War  may,  best  upheld, 
Move  by  her  two  main  nerves,  iron  and  gold, 
In  all  her  equipage."(c) 

It  is,  of  course,  still  more  the  act  of  an  enemy  to  furnish  either  of  these 
nerves. 

CLII.  The  territory  and  the  waters  of  the  Neutral  are  sacred  and  in- 
violable by  both  belligerents,(d)  because  they  are  neutral ;  but  the  cha- 
racter, and  the  protection  incident  to  it,  cease  when  the  Neutral  allows  a 
right  of  passage  (Jus  transitus)  to  one  belligerent  which  he  withholds 
from  the  other.  It  is  clear  that  this  passage  must  be  refused  or  accorded 
to  both. 

*It  is  said  by  some  jurists,  that  the  jus  transitus  innoxii  can- 
not,  under  proper  precautions  and  conditions,  be  lawfully  refused. 


(a)  Moore's  Common  Pleas  Reports,  vol.  ix.  p.  587. 
(6)  Yattel,  1.  iii.  c.  vii.  s.  110. 

(c)  Milton's  Sonnet  to  Sir  Henry  Vane  the  Younger. 

(d)  Grot.,  1.  ii.  c.  ii.  s.  13.    Bynk.,  1.  i.  c.  viii.   Wolff,  Jus  Gent.,  s.  687.    Vattel, 
1.  iii.  c.  vii.  ss.  119-31.    Martens,  ss.  310,  311.     HeflEters,  s.  147,  n.  (1).   Wheaton, 
Elem.,  1.  xi.  s.  8.   Manning,  pp.  182-86.   The  Twee  Gibroeders,  3  Robinson,  p.  353. 
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Wolff  maintains  this  proposition,  but  with  it,  the  important  corollary  that 
the  Neutral  is  the  only  competent  judge  whether  the  transitus  be  or  be 
not  innoxious.  But  the  opinion  itself  does  not  seem  well  founded.  The 
neutral  has  a  right  to  judge  whether  such  permission  may  be  likely  to 
be  fraught  in  any  way  with  present  or  future  mischief  to  himself.  Cases 
of  extreme  necessity  may  be  put,  and  are  suggested  by  Vattel ;  but  no 
safe  rule  of  law  is  to  be  derived  from  the  consideration  of  a  state  of  things 
in  which  the  operation  of  the  law  is,  by  the  very  hypothesis,  suspended. 
The  rule  is  plain  and  clear ;  justice  and  the  reason  of  the  thing  are  entirely 
in  favour  of  the  absolute  right  of  the  Neutral  to  decide  the  question  for 
himself.  The  notion  of  the  imperfect  right  of  the  belligerent  is  the  off- 
spring of  indifferent  metaphysics  and  bad  law. 

CLIII.  In  the  alliance  between  France  and  Switzerland,  in  1452,  it  was 
stipulated  that  the  Swiss  should  not  allow  passage  through  their  terri- 
tories to  the  enemies  of  France  ;(<i)  and  this  article  was  inserted  in  a 
great  number  of  subsequent  treaties  between  the  same  powers ;  the  last 
instance  being  in  the  treaty  of  1803. (e)  In  1512,  Louis  XII.  and  the 
King  of  Navarre  agreed  to  allow  no  passage  to  the  enemies  of  the  other 
party.  In  consequence,  when  the  King  of  Arragon  and  Castile  demanded 
passage,  he  was  refused ;  and  using  this  as  a  pretext  for  hostilities,  he 
overran  Navarre. (/)  By  the  Treaty  of  Munster,  in  1648,  the  German 
princes  were  to  be  allowed  passage  through  each  other's  dominions ;  but 
passage  is  otherwise  expressly  forbidden  by  the  same  treaty.^)  The 
r*99fi~1  c^ause  *^a*  neither  *party  shall  allow  passage  to  the  enemies  of 
•J  the  other,  is  inserted  in  a  great  many  subsequent  treaties ;  and, 
whenever  the  integrity  of  a  neutral  territory  was  violated  by  the  passage 
of  troops,  it  was  invariably  considered  as  an  unjustifiable  aggression. (Ji\ 
In  1792,  Russia  and  Austria  agreed  that  they  would  conjointly  request 
passage  for  their  troops  through  the  territories  of  third  parties. (i)  And, 
in  1798,  Russia  and  the  King  of  Naples  agreed  that  they  would  request 
the  Emperor  and  the  Porte  to  allow  the  passage  of  certain  troops. (&) 
During  the  numerous  wars  which  grew  out  of  the  French  Revolution,  it 
became  a  constant  object  of  French  diplomacy  to  obtain  this  privilege 
for  the  French  armies,  which  was  done  in  a  great  variety  of  treaties ; 
see,  for  instance,  that  with  Prussia  in  1796  (for  the  county  of  Le 
Mark  ;W)  and,  in  the  same  year,  those  with  Sardinia,  Parma,  the  Pope, 
Wirtemberg,  Baden,  and  Bavaria  ;(m)  and,  in  1800,  the  treaties  with 
the  Princes  of  Isemberg,  Hesse  Homburg,  Wied,  and  Nassau. (n)  And, 
by  the  Confederation  of  the  Rhine  in  1806,  passage  was  to  be  allowed  to 
the  troops  of  any  of  the  members,  but  was  to  be  refused  to  any  who  were 
not  members  of  the  Confederation. (o) 

(d)  Dumont,  Corps  Dipl.,  1.  iii.  c.  i.  s.  193. 

(e)  De  Martens,  Rec.  de  Tr.  Suppl.  1.  iii.  s.  570. 

(/)  Dumont,  Corps  Dipl.,  1.  iv.  c.  i.  s.  148.         (g]  Ibid.,  1.  vi.  c.  i.  ss.  451,  459. 

(h)  Coxe's  Life  of  Marlborough,  vol.  iii.  p.  112.  Moser,  Versuch  X.  i.  218,  238, 
et  seq. 

(i)  De  Martens,  Rec.  1.  v.  s.  349.  (k)  Ib.,  1.  iii.  s.  525.  (I)  Ib.,  s.  57. 

(m)  Ib.,  ss.  215,  226,  240,  265,  277,  294.       (n)  Ib.,  1.  vii.  ss.  113,  116,  118,  121. 

(o)  Ib.,  Suppl.  1.  iv.  ss.  385,  389,  392,  394,  397,  482,  484.  Manning,  Law  of 
Nations,  pp.  185,  186,  to  which  I  am  indebted  for  this  summary. 
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CLIV.  It  has  been  said  that  the  territory  and  waters  of  the  Neutral 
are  inviolable,  and  that  no  hostility  can  be  exercised  therein.  Bynker- 
shoek,^ )  indeed,  suggests  that  a  *belligerent  who  has  begun  I-*™-- , 
an  attack  upon  another  belligerent  without  the  neutral  territory  L 
or  water,  may  so  far  trench  upon  the  inviolability  thereof,  as,  dum  fervet 
opus,  to  continue  the  chase  and  complete  the  capture.  But  the  opinion 
is  not  admissible.  The  great  principle  of  the  inviolability  of  neutral 
territory,  so  long  as  a  strict  Neutrality  is  maintained,  must  not  be  impaired 
by  any  exceptional  cases  of  this  kind. (q\ 

CLV.  It  is  indeed  true  that  Lord  Stowell  has  said,  in  a  particular 
case,  that  he  was  disposed  so  far  to  agree  with  Bynkershoek,  that  if  a 
vessel,  having  refused  to  submit  to  visitation  and  search,  fled  within 
neutral  territory  to  some  uninhabited  place,  like  the  little  mud  islets 
at  the  mouth  of  the  Mississippi,  and  the  belligerent  cruiser  there, 
wilhout  injury  or  annoyance  to  any  person,  should  quietly  take  pos- 
session of  his  prey,  that  he  would  not  stretch  the  point  so  far,  as,  on 
that  account  only,  to  hold  the  capture  illegal,  (r)  But,  even  in  this  case, 
the  neutral  State  itself  would  have  a  clear  right,  if  it  chose  to  intervene, 
to  insist  on  a  restitution  of  the  property.  The  sound  doctrine  is  thus 
stated  by  Lord  Stowell :  "  that  when  the  fact  (of  neutral  territory)  is 
established,  it  overrules  every  other  consideration.  The  capture  is  done 
away :  the  property  must  be  restored,  notwithstanding  that  it  may  actually 
belong  to  the  enemy."(s) 

CLVI.  This  portion  of  the  subject  would  be  left  imperfect,  without 
some  further  observations  upon  the  question  of  vessels  captured  within 
neutral  limits  :  though,  in  making  them,  the  intention  before  expressed 
of  reserving  for  a  separate  exposition  all  that  appertains  to  Maritime  or 
Prize  Law  may  appear  to  be  in  some  degree  departed  from. 

*CLVII.  It  is  laid  down  by  jurists(z)  that  with  respect  to  the 
captured  property  of  its  own  subjects,  brought  within  the  limit 
of  its  own  territory,  a  neutral  State  may  so  far  exercise  jurisdiction  as 
to  restore  such  property,  where  of  course  the  capture  has  not  been  war- 
ranted by  the  conduct  of  the  neutral  owner  or  his  agent.  The  jurisdic- 
tion is  conceded,  according  to  Valin,  to  the  neutral  state,  as  a  compen- 
sation for  the  asylum  granted  to  the  captor  and  his  prize. (w) 

The  courts  of  the  North  American  United  States  have  decided  that 
foreign  ships  which  have  ofiended  against  the  laws  of  the  United  States, 
within  their  jurisdiction,  may  be  pursued,  and  seized  upon  the  ocean, 
and  rightfully  brought  into  the  ports  of  the  United  States  for  adjudi- 
cation.^) 

(p)  Q.  J.  P.,  c.  viii.  Bynkershoek  says  that  he  has  never  seen  this  opinion 
mentioned  either  in  the  writings  of  jurists  or  maintained  by  any  European  nation 
except  the  Dutch.  But  Mr.  Chancellor  Kent  observes  (vol.  i.  p.  119,)  that  Casa- 
regis,  and  some  other  jurists  mentioned  by  Azuni,  held  a  similar  doctrine.  Kent 
adds  his  own  authority  to  that  of  D'Abreu,  Valin,  Emerigon,  Vattel,  Azuni,  and 
others,  in  support  of  the  doctrine  in  the  text. 

!q)  Vattel,  1.  Hi.  c.  vii.  s.  132.    Emerigon,  Tr.  des  Ass.,  i.  449. 
r)  The  Anna,  5  Rob.,  p.  365.     Vide  ante,  vol.  i.  c.  viii. 
«)  The  Vrow  Anna  Catharina,  5  Bob.,  p.  15.  (t)  Kent's  Comm.,  i,  121. 

(w)  Valin,  Comm.,  t.  ii.  p.  274. 
(x)  TheMarianna  Flora,  11  Wheaton,  (Amer.,)  p.  42. 
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The  law  relating  to  enemy's  property  in  neutral  vessels,  and  to  neutral 
property  in  enemy's  vessels  will  be  discussed  in  a  later  chapter  of  this 
work. 

CLVIII.  Though  a  Neutral  may,  in  the  case  which  has  been  mentioned, 
be  entitled  to  demand  restitution  of  the  belligerent's  capture ;  yet  he  has 
no  right  to  inquire  into  the  validity  of  a  capture,  except  in  cases  in  which 
the  neutral  jurisdiction  has  been  violated.  In  such  cases  only,  the  neutral 
power  will,  in  spite  of  a  sentence  of  condemnation  in  the  court  of  the 
belligerent,  restore  the  property  if  it  be  found  within  its  jurisdiction,  and 
in  the  hands  of  the  offender.(y) 

It  belongs,  however,  exclusively  to  the  neutral  government  to  raise 
the  objection  to  a  title,  founded  upon  a  capture,  made  within  the  neutral 
territory.  So  far  as  the  adverse  belligerent  is  concerned,  he  has  no 
right  to  complain  if  the  case  be  duly  tried  before  a  competent  court. (z\ 

The  government  of  the  owner  of  the  captured  property,  may  indeed 

r*99Ql  ca^  *ke  Neutral  t°  account,  for  permitting  a  *fraudulent,  unworthy, 

-I  or  unnecessary  violation  of  its  jurisdiction,  and  such  permission 

may,  according  to  the  circumstances,  convert  the  Neutral  into  a  belligerent. 

CLIX.  The  civil  war  in  Portugal,  in  the  years  1828—9,  gave  rise  to  a 
very  important  question  respecting  the  duties  of  a  Neutral  State  pending 
such  contest. 

•In  1827,  Don  Pedro,  having  retained  to  himself  the  empire  of  the 
Brazils,  formally  renounced  the  throne  of  Portugal  in  favour  of  his 
daughter  Donna  Maria,  having  delegated  to  his  brother  Don  Miguel  the 
office  of  Regency  of  the  kingdom,  with  the  intention  that  he  should 
marry  his  niece. 

Donna  Maria  II.  was  recognized  by  Great  Britain  and  the  other  great 
Powers  of  Europe  as  the  legitimate  Sovereign  of  Portugal.  Don  Pedro 
imagined  that  he  had  adopted  the  most  efficacious  expedient  for  recon- 
ciling the  parties  of  the  Constitutionalists  and  the  Absolutists  which 
divided  Portugal,  and  also  that  he  had  secured  to  that  country  the 
enjoyment  of  those  free  institutions  which  he  had  recently  bestowed 
upon  it. 

Don  Miguel,  however,  after  a  very  short  period,  violated  all  his 
engagements,  placed  himself  at  the  head  of  the  Absolutists,  procured 
himself  to  be  proclaimed  king  in  1828,  proscribed  the  Constitutionalists, 
and  plunged  the  country  into  the  horrors  of  a  most  barbarous  civil  war. 
The  Constitutionalists  were  at  first  defeated  in  the  struggle. 

The  King  of  Spain,  though  at  first,  in  common  with  the  other  Euro- 
pean Powers,  he  had  withdrawn  his  ambassador  from  the  court  of  the 
usurper,  in  a  short  time  re-established  with  him  relations  of  amity. 

The  other  sovereigns  of  Europe  still  kept  aloof  from  any  communica- 
tion with  the  usurper — from  any  act  which  might  be  considered  a 
recognition  of  this  title.  The  Portuguese  refugees,  and  the  ministers 
of  Don  Pedro,  insisted  that  they  ought  to  do  more,  and  drive  him  from 
his  throne  by  positive  interference.  These  applications  were  addressed 

(y)  The  Arrogante  Barcelones,  1  Wheaton,  (Amer.,)  p.  496.  LaAmistad  de 
Rues..  5  Ib.,  p.  390. 

(2)  The  Etrusco,  3  Rob.,  p.  162,  n. 
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particularly  to  the  British  Ministry.  The  Marquis  of  Barbacena,  the 
Brazilian  envoy,  presented  an  official  note  to  Lord  Aberdeen,  detailing 
the  Treaties  that  regulated  the  ^relations  between  Britain  and  I-^QOA-I 
Portugal ;  exposing  the  lawless  course  of  Don  Miguel's  aggres-  L 
sions ;  and  concluding  that  Miguel's  proceeding,  crowned  by  his  assump- 
tion of  the  style  and  state  of  king,  formed  an  attack  upon  the  rights  of 
the  true  Sovereign  of  Portugal,  Donna  Maria,  which  Britain,  by  her 
Treaties  with  that  country,  was  bound  to  lend  her  aid  in  repelling.  Lord 
Aberdeen,  in  answer,  admitted  to  their  fullest  extent  the  obligations 
created  by  these  Treaties ;  but  he  maintained  that  they  did  not  coun- 
tenance the  demand  now  made  of  an  armed  interference,  on  the  part  of 
Britain,  to  remedy  the  consequences  of  an  internal  revolution.  « It  is 
assumed,"  he  said,  "  that  the  usurpation  of  the  throne  of  Portugal  by 
the  Infant  Don  Miguel  has  given  to  Her  Most  Faithful  Majesty  the 
right  of  demanding  from  this  country  effectual  succours  for  the  recovery 
of  her  crown  and  kingdom.  But  in  the  whole  series  of  Treaties  there  is 
no  express  stipulation  which  can  warrant  this  pretension,  neither  is  such 
an  obligation  implied  by  their  general  tenor  and  spirit.  It  is  either  for 
the  purpose  of  resisting  successful  rebellion,  or  of  deciding  by  force  a 
doubtful  question  of  succession,  that  Great  Britain  is  now  called  upon  to 
act.  But  it  is  impossible  to  imagine  that  any  independent  State  could 
ever  intend  thus  to  commit  the  control  and  direction  of  its  internal 
affairs  to  the  hands  of  another  Power.  For,  doubtless,  if  His  Britannic 
Majesty  be  under  the  necessity  of  furnishing  effectual  succours,  in  the 
event  of  any  internal  revolt  or  dissension  in  Portugal,  it  would  become 
a  duty,  and,  indeed  it  would  be  essential,  to  take  care  that  no  such 
case  should  exist,  if  it  could  be  prevented.  Hence  a  constant  and 
minute  interference  in  the  affairs  of  Portugal  would  be  indispensable; 
for  his  majesty  could  never  consent  to  hold  his  fleets  and  armies  at  the 
disposal  of  a  King  of  Portugal,  without  exercising  those  due  precautions, 
and  that  superintendence,  which  would  assure  him  that  his  forces  would 
not  be  employed  in  averting  the  effects  of  misgovernment,  folly,  or  caprice. 
Is  this  a  condition  in  *which  any  State,  professing  to  be  inde-  p.™..-, 
pendent,  could  endure  to  exist  ?(a)  The  truth  is,  that  the  whole  *- 
spirit  of  the  Treaties,  as  well  as  their  history,  shows,  that  the  principle 
of  the  guarantee  given  by  England  is  the  protection  of  Portugal  from 
foreign  interference." 

The  British  Government  refused,  therefore,  to  interfere  in  this  domestic 
quarrel ;  and,  holding  that  it  was  not  entitled  to  make  any  distinction 
between  the  claimants  of  the  Portuguese  Crown,  in  so  far  as  their  respec- 
tive pretensions  were  supported  only  by  domestic  force,  considered  itself 
bound  to  observe,  in  regard  to  all  military  operations,  a  strict  Neutrality. 
A  great  number  of  Portuguese  refugees,  most  of  them  military  men,  had 
arrived  in  England,  taking  up  their  residence  principally  in  Portsmouth, 
Falmouth,  and  the  neighbourhood.  As  it  was  believed  that  they  were 
meditating  to  fit  out  some  expedition  from  these  ports  against  Don 
Miguel,  the  British  Government,  holding  that  to  permit  this  would  be 

(a)  Vide  ante,  vol.  i.  pp.  434,  441-2,  457 ;  vol.  ii.  pp.  76-7. 
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a  breach  of  Neutrality,  informed  the  Brazilian  Minister,  that  it  would 
not  allow  such  designs  to  be  carried  on  in  British  harbours,  and  that, 
for  security's  sake,  the  refugees  must  remove  farther  from  the  coast. 
The  envoy  then  stated  that  those  troops  were  about  to  be  conveyed  to 
Brazil;  and  accordingly  four  vessels,  having  on  board  652  officers  and 
men,  under  the  command  of  General  Count  Saldanha,  who  had  been  the 
constitutional  Minister  of  War,  sailed  from  Plymouth.  The  British 
Government  suspected  that  the  true  design  was  to  land  these  troops  at 
Terceira,  although  the  ostensible  destination  was  Brazil.  Notice  was 
given  to  them  before  they  sailed,  that  any  such  attempt  would  be  resisted, 
and  a  Email  force  of  armed  vessels,  under  the  command  of  Captain  Walpole 
of  the  Ranger,  was  dispatched  beforehand  to  Terceira,  to  enforce  the 
prohibition.  His  instructions  were  to  cruise  off  the  island,  to  inform 
the  Portuguese,  if  they  appeared,  that  he  had  authority  to  prevent  their 
9o9-.  landing;  *"and,  should  they  persist,  notwithstanding  such  warn- 
L  ""-I  ing,  in  hovering  about,  or  in  making  any  efforts  to  effect  a 
landing,  you  are  then  to  use  force  to  drive  them  away  from  that  neigh- 
bourhood, and  keep  sight  of  them  until  you  shall  be  convinced,  by  the 
course  they  may  steer,  and  the  distance  they  may  have  proceeded,  that 
they  have  no  intention  of  returning  to  the  Western  Islands,  or  to  pro- 
ceed to  Madeira." 

,  The  expedition  of  Count  Saldanha  appeared  off  Terceira  on  the  16th 
of  January,  and  was  discovered  by  Captain  Walpole  standing  right  in 
for  Port  Praya.  He  fired  two  shots,  to  bring  them  to,  but  they  con- 
tinued their  course.  The  vessel,  onboard  of  which  was  Saldanha,  although 
now  within  point  blank  range  of  the  Ranger's  guns,  seemed  deter- 
mined to  push  in  at  all  hazards.  To  prevent  him  from  effecting  his 
object,  Captain  Walpole  was  under  the  necessity  of  firing  a  shot  at  the 
vessel,  which  killed  one  man  and  wounded  another.  The  vessel  then 
lay  to,  and  to  a  note  from  Captain  Walpole,  inquiring  what  was  their 
object  in  coming  thither,  Saldanha  answered,  "  My  object  in  appearing 
here  is  to  fulfil  the  orders  of  Her  Majesty  the  Queen  of  Portugal,  and 
which  prescribe  me  to  conduct,  unarmed,  without  any  hostile  appearance, 
to  the  isle  of  Terceira,  the  men  that  are  on  board  the  four  vessels  in 
sight,  which  island  has  never  ceased  to  obey  and  acknowledge,  as  its 
legitimate  Sovereign,  Her  Faithful  Majesty  Donna  Maria  II.  As  a 
faithful  subject  and  soldier,  I  think  it  unnecessary  to  assure  you  that  I 
am  determined  to  fulfil  my  duty  at  all  peril."  Captain  Walpole  replied, 
that  he  too  had  instructions  to  obey,  and  an  imperious  duty  to  perform ; 
that  both  of  them  prevented  him  from  allowing  the  Count,  or  any  part 
of  his  force,  to  land,  either  at  Terceira,  or  on  any  of  the  Western 
Islands  or  the  Azores,  or  even  to  continue  in  that  neighbourhood ;  that, 
therefore,  unless  the  Count  immediately  quitted  the  vicinity  of  the 
islands,  he  should  be  obliged,  and  was  determined,  to  use  force  to 
P233T  comPe"  n*m  *°  ^°  so-  Saldanha  then  declared  that  *he  consi- 
-I  dered  himself,  and  his  men,  as  being,  in  these  circumstances, 
Captain  Walpole's  prisoners;  that  they  would  follow  his  vessel  wherever 
he  chose  to  take  them,  but  must  have  a  written  order  to  that  effect,  and 
be  supplied  with  water  and  provisions.  Captain  Walpole  simply  answered, 


NEUTRALS    AND    NEUTRALITY.  201 

that  they  were  at  liberty  to  go  to  England,  to  France,  or  wheresoever 
they  chose,  provided  only  they  quitted  the  islands.  Saldanha  still 
insisted  that  he  should  be  told  whether  or  not  he  was  considered  a  pri- 
soner of  war  :  if  he  was,  he  would  follow;  if  he  was  not,  he  would  pursue 
his  course,  and  endeavour,  at  every  risk,  to  fulfil  his  instructions :  "Only 
force  shall  prevent  me  from  executing  the  orders  of  my  Queen."  Captain 
Walpole's  reply  still  was,  "  Go  where  you  choose,  but  don't  stay  here  : 
if  you  persist  in  hovering  about  these  islands,  it  is  my  duty  and  firm 
determination  to  carry  those  measures  you  are  already  in  possession  of 
into  full  effect.  I  therefore  trust  you  will  see  the  wisdom  of  quitting 
this  neighbourhood/'  The  Portuguese  vessels  then  made  sail  for  the 
westward,  accompanied  by  the  British  ships.  They  continued  together 
till  the  24th  of  January,  when  Captain  "Walpole,  having  sent  a  note  to 
Count  Saldanha,  resquesting  to  know  whether  it  was  his  intention  to 
proceed  to  England,  as  the  captain,  who  was  himself  to  return  to  Terceira, 
wished  to  forward  despatches  to  Government,  Count  Saldanha  returned 
the  following  answer :  "  Sir, — I  am  astonished  at  your  question.  "What, 
Sir  ?  you  came  to  Terceira  to  make  us  prisoners ;  you  have  escorted  us 
these  eight  days ;  you  have  prevented  me  fulfilling  my  orders ;  you  have 
endangered  the  lives  of  so  many  faithful  subjects  of  the  most  ancient 
allies  of  your  sovereign;  you  have  made  us  consume  our  scanty  provisions; 
you  have  positively  obliged  me  not  to  separate  my  vessels ;  you  have 
used  over  me  the  discretion  of  a  conquror,  and,  at  the  end  of  all  this, 
you  ask  me  where  I  am  going  !  I  do  not  know,  Sir,  where  to;  the  only 
thing  I  know  is,  that  I  am  going  wherever  you  lead  us,  according  to 
my  positive  assertions  in  every  one  of  my  official  ^letters." 
Captain  Walpole  answered  :  "  Sir, — I  am  both  surprised  and  con- 
founded  at  the  contents  of  your  letter  just  received,  after  my  repeatedly 
declaring  to  you  in  my  correspondence  that  you  were  at  liberty  to  pursue 
your  own  course  and 'discretion.  I  have  now  to  inform  you,  that  your 
conduct  has  determined  me  to  escort  you  no  farther."  The  captain 
accordingly,  having  now  brought  them  within  five  hundred  miles  of 
Scilly,  and  seeing  them  still  pursuing  a  channel  course,  parted  company, 
and  returned  to  his  station  at  Terceira,  leaving  them  to  go  wheresoever 
they  might  think  good.  In  February  he  stopped  another  vessel,  with 
about  forty  Portuguese  officers  and  men,  entering  Port  Praya,  which 
had  likewise  sailed  from  London,  and,  having  supplied  her  with  water 
and  provisions,  sent  her  off  from  the  islands.  Count  Saldanha,  and  his 
squadron,  instead  of  returning  to  England,  proceeded  to  Brest.(a) 

It  is  to  be  observed  that  Terceira  alone  of  the  Islands  of  the  Azores, 
had  not  fallen  into  the  possession  of  Miguel,  but  had  remained  faithful 
to  the  Queen  of  Portugal. 

The  act  of  the  British  Government  produced  a  great  excitement  in 
England,  and  very  animated  debates  in  Parliament,  in  which  the  prin- 
ciples of  International  Law  were  laid  down  with  great  precision,  and  dis- 
cussed with  no  ordinary  ability. 

The  Government  defended  the  instructions  given  to  Captain  "Walpole, 

(a)  Annual  Kegister  for  1829,  vol.  kxi.  p.  186,  from  which  this  account  is  taken. 
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upon  the  ground  that  the  refugees  had  fitted  out  a  warlike  armament  in 
a  British  port:  that  the  armament  having  been  equipped  under  the  dis- 
guise of  a  destination  to  Brazil,  had  not  been  prevented  from  sailing,  as 
it  otherwise  would  have  been,  out  of  the  port  of  Plymouth ;  and  that 
they  were  therefore  bound,  by  the  duties  of  Neutrality,  to  prevent  by 
force  an  armament  so  equipped  from  disembarking,  even  in  the  harbour 
of  the  Queen  of  Portugal's  dominions.  The  Government  was  supported 
by  a  majority  *in  both  Houses  of  Parliament;  but  in  the  protest 
of  the  House  of  Lords,  and  in  the  resolutions  of  the  House  of 
Commons,  the  true  principles  of  International  Law  are  to  be  found. 
CLX.  The  protest  of  the  House  of  Lords  is  as  follows  :(&) — 

"  PROTEST — TERCEIRA. 

"Because  the  forcible  detention  or  interruption  of  the  subjects  of  a 
belligerent  State,  upon  the  high  seas,  or  within  the  legitimate  jurisdiction 
of  either  of  the  Belligerents,  by  a  Neutral,  constitutes  a  direct  breach  of 
Neutrality,  and  is  an  obvious  violation  of  the  Law  of  Nations.  And  such 
an  act  of  aggression,  illegal  and  unjust  at  all  times  against  a  people  with 
whom  the  interfering  Power  is  not  actually  at  war,  assumed  in  this 
instance  a  yet  more  odious  and  ungenerous  aspect,  inasmuch  as  it  was 
exercised  against  the  unarmed  subjects  of  a  defenceless  and  friendly 
Sovereign,  whose  elevation  and  right  to  the  Crown  of  Portugal  had  been 
earnestly  recommended  and  openly  recognized  by  his  majesty,  and  whose 
actual  residence  in  Great  Britain,  bespeaking  confidence  in  the  friendship 
and  protection  of  the  king,  entitled  both  her  and  her  subjects  to  especial 
favour  and  countenance,  even  if  considerations  of  policy  precluded  his 
majesty's  Government  from  enforcing  her  just  pretensions  by  arms, 
"  VASSALL  HOLLAND.  COWPER. 

SOMERHILL.  MELBOURNE. 

CARLISLE.  SEAFORD. 

GRANVILLE.  KING. 

WM.  FREDERICK.  CALTHORPE. 

RADNOR.  CARNARVON."(C) 

r*93fln  *The  Resolutions  moved  in  the  House  of  Commons  were  :(rZ) — 
-I  "That  prior  to  the  12th  of  December,  1828,  her  majesty  the 
Queen  Donna  Maria  II.,  had  been  recognized  by  his  majesty,  and  the 
other  great  Powers  of  Europe,  to  be  legitimate  Queen  of  Portugal;  and 
that  at  the  period  above-named,  the  said  Queen  was  residing  in  this 
country,  and  had  been  received  by  his  majesty  with  the  accustomed 
honours  of  her  royal  rank. 

(6)  Lord  Clanricarde  brought  forward  the  resolutions  in  the  House  of  Lords. 
The  numbers  on  the  division  were:  content  present,  21  ;  proxies,  10;  total,  31. 
Non-content  present,  61 ;  proxies,  65;  total,  126.  Majority,  95. — Hansard's  Parl. 
Deb.  (N.  s.,)  vol.  xxiii.  pp.  138-81.  Some  Resolutions  moved  in  March  23,  1830, 
by  the  Marquis  of  Clanricarde,  in  the  House  of  Lords. 


(c)  Hansa'rd's  Parl.  Deb.  (1830,)  vol.  xxiii.  pp.  780,  781. 


I)  "  The  resolutions  were  moved  in  the  House  of  Commons  by  Mr.  Grant,  and 
supported  in  a  very  elaborate  and  able  speech  by  Dr.  Phillimore.  On  the  division 
the  numbers  were, — for  the  motion,  78;  against  it,  191.  Majority,  113." — Han- 
sard's Parl.  Deb.  (N.  s.)  vol.  xxiv.  pp.  126-214,  (April  28,  1830.)  Debates  in  the 
House  of  Commons  on  the  Resolutions  moved  by  Mr.  Grant. 
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"  That  on  the  said  12th  of  December,  the  Island  of  Terceira,  part  of  the 
dominions  of  the  Queen  of  Portugal,  was  governed  by  authorities,  civil 
and  military,  in  allegiance  to  her  majesty. 

"  That  on  the  said  12th  of  December,  instructions  were  given  by  the 
Lords  Commissioners  of  the  Admiralty,  stating  that  a  considerable 
number  of  Portuguese  soldiers,  and  other  foreigners,  were  about  to  sail 
in  transports  from  Plymouth  to  Falmouth,  and  it  is  supposed  they  intend 
making  an  attack  on  Terceira,  or  other  of  the  Western  Isles ;  and  his 
majesty  having  been  pleased  to  command  that  a  naval  force  should  be 
immediately  dispatched  to  interrupt  any  such  attempt,  you  are  hereby 
required  and  directed  to  take  the  ship  and  sloop  named  in  the  margin 
under  your  command,  and  to  proceed  with  all  practical  expedition  to 
Terceira;  and  having  ascertained  that  you  have  succeeded  in  reaching 
that  island  before  the  transports  alluded  to,  you  will  remain  yourself  at 
Angra  or  Praira,  or  cruising  close  to  the  island  in  the  most  advisable 
position  for  intercepting  any  vessels  arriving  off  it ;  and  you  will  detach 
the  other  ships  as  you  shall  deem  best  for  preventing  the  aforesaid  force 
from  reaching  any  of  the  other  islands. 

*"  That  on  the  arrival  of  the  naval  force  sent  to  Terceira,  in  I-^OQ-T 
pursuance  of  these  instructions,  the  commanding  officer  found  L 
that  island  in  possession  of,  and  governed  by,  the  authorities  above- 
mentioned. 

"  That  in  the  beginning  of  January,  1829,  a  number  of  Portuguese 
subjects  or  soldiers  of  her  said  majesty,  voluntarily  left  this  country,  with 
a  view  of  repairing  to  the  said  island,  and  that  their  departure  and  desti- 
nation were  known  to  his  majesty's  G-overnment;  that  they  appear  to 
have  embarked  and  sailed  in  unarmed  merchant  ships,  to  have  been 
unaccompanied  by  any  naval  force,  and  themselves  without  any  arms  or 
ammunition  of  War. 

"  That  these  unarmed  merchant  ships  and  passengers  were  prevented 
by  his  majesty's  naval  forces,  sent  for  the  purpose,  from  entering  the 
harbour  of  Porto  Praira;  and  that  after  they  had  been  fired  into,  and 
blood  had  been  spilled,  they  were  compelled,  under  the  threat  of  the 
further  use  of  force,  again  to  proceed  to  sea,  and  warned  to  quit  the 
neighbourhood  of  Terceira,  and  the  rest  of  the  Azores,  but  that  they 
might  proceed  wherever  else  they  might  think  proper. 

"  That  the  use  of  force  in  intercepting  these  unarmed  vessels,  and 
preventing  them  anchoring  and  landing  their  passengers  in  the  harbour 
of  Porto  Praira,  was  a  violation  of  the  Sovereignty  of  the  State  to  which 
the  island  of  Terceira  belonged ;  and  that  the  further  interference  to 
compel  those  merchant  ships  or  transports  to  quit  the  neighbourhood  of 
the  Azores  was  an  assumption  of  jurisdiction  upon  the  high  seas,  neither 
justified  by  the  necessity  of  the  case,  nor  sanctioned  by  the  general  Law 
of  Nations."(e) 

(e)  Hansard's  Parl.  Deb.  (1830,)  vol.  xxiv.  pp.  126,  12T. 
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[*238]  *CH AFTER    X. 

THE  RIGHTS  AND   DUTIES   OF  THE  NEUTRAL. — 1.  WITH  RESPECT  TO 
COVERING  ENEMY'S  GOODS. 

CLXI.  THERE  is  no  more  unquestionable  proposition  of  International 
Law,  than  the  proposition  that  neutral  States  are  entitled  to  carry  on, 
upon  their  own  account,  a  trade  with  a  Belligerent. (a) 

Once  only  has  Great  Britain  attempted  to  enforce  a  contrary  doctrine  j 
viz.,  by  the  Treaty  of  "Whitehall,  contracted  in  1689,(6)  with  Holland. 
An  endeavour  was  then  made  by  these  two  States  to  prevent  all  commerce 
with  France. 

Great  Britain  and  Holland,  by  this  act,  were  guilty  of  a  grievous 
violation  of  International  Law.  They  repented  of  it,  however;  and,  to 
borrow  the  language  of  Vattel,  who  justly  censures  them,  "  les  deux 
puissances  iraritimes,  reconnoisant  que  les  plaintes  des  deux  couronnes 
(that  is,  of  Denmark  and  Sweden)  etoient  bien  fondees,  leur  firent 
justice."(c) 

It  is  true,  indeed,  that  upon  two  other  occasions,  besides  the  one  just 
mentioned,  Great  Britain  has  been  a  party  to  measures,  which  had  for 
their  object,  in  one  instance,  to  *prevent  the  Neutral  from  carry- 
ing  on  trade  generally,  and,  in  another  instance,  carrying  on 
&  particular  trade,  on  his  own  account,  with  a  Belligerent.  Her  conduct 
upon  these  two  occasions  does  not  appear  to  the  writer  of  these  pages  to 
be  defensible.  It  is  to  be  observed,  however,  that  Great  Britain,  upon 
both  these  occasions,  rested,  however  erroneously,  her  defence  upon  a 
highly  exceptional  state  of  things,  warranting,  as  she  alleged,  a  temporary 
departure  from  what  she  admitted  to  be  the  general  rules  of  law. 

On  one  of  these  two  occasions,  Orders  in  Council  were  issued,  and 
defended  as  being  retaliatory  to  the  Berlin  and  Milan  Decrees.  On  the 
other  occasion,  a  demand  was  made  by  Great  Britain,  in  concert  with 
Russia  and  Prussia,  upon  Denmark  and  Sweden,  in  1793,  to  abstain 
from  commerce  in  grain  and  provisions  with  revolutionary  France. 

The  conduct  of  Great  Britain  upon  these  two  occasions  will  presently 
be  examined  and  discussed,  when  the  Belligerent  right  of  Blockade  and 
the  doctrine  of  Contraband  come  under  consideration. 

CLXII.  The  question  whether  Neutral  States  may  extend  the  limits 
of  their  trade,  during  war,  not  with,  but  on  account  of  a  Belligerent,  is 
of  a  wholly  different  character.  This  question  really  is,  may  the  Neutral 
be  carrier  for  one  Belligerent,  and  thereby  necessarily  relieve  him  from 

(a)  Hiibner  (c.  i.  s.  1,)  seems  to  think  that  it  has  been  contended  that  Belli- 
gerents have  claimed  a  right  to  prevent  Neutrals  from  trading  with  their  adversaries. 
This  is  a  mistatement  or  a  mistake. 

(b)  August  12. 

(c)  L.  iii.  s.  112,  condemned  by  Lord  Liverpool.     Treatise  on  the  Conduct  of 
Great  Britain,  &c.,  p.  116,  (vide  post,)  and  in  Letter  on  the  Orders  in  Council,  pp. 
20,  1,  by  Phillimore,  (1812.) 
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the  pressure  of  the  attack  of  the  other  Belligerent?  The  answer  of 
General  International  Law,  apart  from  specific  Treaties,  is  clearly  in  the 
negative,  whether  that  response  be  derived  from  reason,  usage,  or  autho- 
rity— whether  from  one  or  all  of  these  "  dijudicationum  fontes"(d\ 

Before  we  proceed  to  examine  the  evidence  derived  from  these  sources, 
it  should  be  observed  that  this  proposition,  which,  it  has  been  just 
remarked,  is  negatived  by  the  voice  of  International  Law,  practically 
resolves  itself  into  two  positions,  viz : — 

*1.  That  the  ships  of  the  Ally  or  Neutral  may  lawfully  carry 
the  goods  of  the  Enemy,  and  that  such  goods  will  not  be  subject 
to  capture  or  confiscation  by  a  belligerent  ship, — or  in  other  words,  that 
free  ships  make  free  goods. 

2.  That  it  is  competent  to  Neutrals  (bello  mediis} — the  essence  of 
whose  character  is  to  assist  neither  Belligerent — to  carry  on,  in  time  of 
war,  a  particular  trade  restrained,  in  time  of  peace,  exclusively  to  the 
subjects  of  one  Belligerent,  and  from  which,  in  time  of  peace,  they  are 
rigorously  prohibited  by  that  Belligerent,  but  which  that  Belligerent 
now  opens  to  them,  because,  under  the  pressure  of  his  enemy's  attack, 
he  is  no  longer  able  to  carry  it  on  himself.  Such  trade,  so  closed  in 
peace,  and  so  opened  in  war,  being, — 

(a)  The  coasting;  or, 

(/?)  The  colonial  trade  of  the  Belligerent. 

CLXIIL  First,  as  to  the  doctrine  expressed  in  the  cantilena — free 
ships  make  free  goods.  (  Vaisseau  franc,  cargaison  franche ;  frey  Schiff, 
frey  Gutt;  verfallen  Schiff,  verfallen  Gutt.)  And  here  it  will  be  expe- 
dient to  borrow  the  language  of  the  "  Discourse  on  the  Conduct  of  the 
Government  of  Great  Britain  towards  Neutral  Nations,"  written  by  Mr. 
Jenkinson  in  1758,  and  deliberately  republished  by  him  when  Earl  of 
Liverpool,  after  the  lapse  of  forty-three  years,  in  1801.  This  treatise 
has  never  been  answered,  and  in  reason  and  expression  it  is  admirable ; 
and  it  embodies  the  opinions  of  some  of  the  ablest  writers  upon  Inter- 
national Jurisprudence. 

"But  it  will  be  asked,"  the  author  says,  "from  whence  then  arises 
the  right  which  governments  always  enjoy  of  protecting  the  property  of 
the  enemy  within  the  precincts  of  their  own  country  ?  It  is  a  conse- 
quence of  the  right  of  dominion  :  unless,  therefore,  their  dominion 
extends  over  the  ocean,  the  right  of  protection  cannot  there  take  place. 
Dominion  gives  a  right  of  enacting  laws,  of  establishing  new  jurisdic- 
tions, and  of  making  all  (whether  its  own  subjects  or  those  of  other 
countries)  submit  to  these  who  come  within  the  pale  of  its  power.  Here, 
then,  the  trial  which  the  *Law  of  Nations  gives,  is,  as  it  were,  [-#94-1-1 
superseded,  and  any  proceedings  upon  it  would  of  course  be  «- 
unjust;  but  as  soon  as  you  are  out  of  the  verge  of  this  particular  juris- 
diction, the  laws  thereof,  and  the  privileges  which  attend  them,  cease  at 
once,  and  the  general  laws  of  nations  again  have  their  force.  Here  the 
property  even  of  an  ally  hath  no  other  protection  than  what  these  laws 
allowed  it ;  being  joined,  therefore,  to  the  goods  of  an  enemy,  it  cannot 

(d)  Vide  ante,  vol.  i.  p.  14. 
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communicate  its  protection  to  these,  since  the  same  law  which  gives 
security  to  the  first,  allows  you  to  seize  and  destroy  the  latter.  These 
reasonings  are  exemplified  by  a  common  fact ; — within  the  precincts  of 
the  dominion  of  any  Government  you  are  not  at  liberty  to  search  the 
ships  of  any  country :  but  is  not  this  liberty  universally  and  immemo- 
rially  practised  over  all  on  the  main  sea  ?  And  wherefore  is  this  search 
made,  but  that,  according  to  the  Law  of  Nations,  all  are  here  answerable 
for  what  they  may  convey  ? 

"There  is  something  analogous  to  this  in  most  Civil  Governments. 
Few  countries  are  without  some  places  which  enjoy  a  right  of  protection 
from  the  general  laws  of  the  State,  such  as  palaces,  houses  of  religion, 
and  the  like ;  and  this  right  generally  arises  from  some  pretence  to  an 
exclusive  jurisdiction.  As  long,  therefore,  as  any  particular  property 
remains  within  the  verge  of  these,  however  justly  it  may  be  the  object 
of  the  law,  it  is  not  subject  to  the  power  of  it.  But  suppose  it  con- 
veyed from  hence  into  the  public  roads,  beyond  the  precincts  of  this 
particular  palace  or  convent,  the  protection  it  received  would  vanish  at 
once,  and  the  general  laws  of  the  community  would  fully  then  have 
force  upon  it.  Thus  the  protection  which  governments  can  give  within 
their  dominions  extends  not  to  the  sea;  the  ocean  is  the  public  road  of 
the  universe,  the  law  of  which  is  the  Law  of  Nations,  and  all  that  pass 
thereon  are  subject  to  it  without  either  privilege  or  exemption. 
[-#94.9-1  *"If  this  manner  of  reasoning  should  not  clearly  establish 
,.J  my  point,  I  can  appeal,  in  support  of  it,  to  the  ablest  writers  on 
public  law,  who  will  be  found  to  have  decided  the  question  in  my  favour. 

« And,  first,  I  will  produce  the  testimony  of  that  learned  native  of 
Delft,  who  wrote  so  nobly  on  the  freedom  of  navigation  to  serve  his 
ungrateful  Country.  In  one  of  the  passages  which  are  now  before  me, 
it  is  remarkable  how  much  he  labours  to  give  the  greatest  extent  to  the 
rights  of  commerce,  and  yet,  with  all  his  laudable  bias  to  this  favourite 
point,  he  is  clearly  of  opinion  that  the  ship  of  a  neutral  nation  cannot 
protect  the  property  of  an  enemy;  he  manifestly  implies,(7<;)  that  the 
vessels  even  of  allies  are  subject  to  condemnation,  on  account  of  the 
enemy's  property  with  which  they  are  laden,  when  it  appears  that  this 
property  was  put  on  board  them  with  the  consent  of  the  owners  of  the 
vessels,  but  not  otherwise.  His  words  are,  'neque  amicorum  naves  in 
praedam  veniunt  ob  res  hostiles,  nisi  ex  consensu  id  factum  sit  domino- 
rum  navis;'  and,  producing  several  authorities  in  confirmation  of  this 
opinion,  he  afterwards  adds,  'Alioqui  res  ipsae  solas  in  prgedam  veniunt;' 
but  if  the  enemy's  property  should  be  found  laden  on  board  a  neutral 
vessel,  without  the  connivance  of  the  owner,  in  such  a  case,  <  that  pro- 
perty alone  is  lawful  prize.'  And  speaking  again,  in  another  place,  on 
this  point,  he  says  that  if  the  wrong  done  me  by  my  enemy  is  manifest- 
ly unjust,  and  that  any  one  by  affording  him  succours  should  encourage 
him  in  his  enmity  against  me,  f  jam  non  tantum  civiliter  tenebitur  de 
damno,  sed  et  criminaliter,  ut  IS,  qui  judici  imminent!  reum  manifestum 

(k)  Grotius,  De  Jure  Belli  et  Pacis,  1.  iii.  c.  vi.  s.  6,  in  notis. 


RIGHTS    AND    DUTIES    OF    THE    NEUTRAL.  207 

eximit.'(Z)     A  fine  and  animated  manner  of  expression,  which  shows 
how  clear  the  opinion  of  this  great  author  was  upon  the  question. 

"To  the  testimony  of  Grotius,  I  shall  add  that  of  Bynkershoek,  a 
native  also  of  Holland,  and  whose  sentiments  in  *point  of  mari-  r^jo-i 
time  jurisprudence  Barbeyrac  often  prefers  even  to  those  of  the  L 
former :  and  what  makes  his  opinion  at  this  time  of  great  importance  is, 
that  he  wrote  principally  for  the  use  of  the  Courts  and  States  of  the 
United  Provinces,  and  generally  confirms  what  he  advances  by  their 
judgments  and  resolutions.  He  speaks  expressly  in  favour  of  my  point. 
'Ratione  consulta,'(m)  says  he,  <non  sum  qui  videam,  cur  non  liceret 
capere  res  hostiles,  quamvis  in  navi  amicS,  repertas,  id  enim  capio,  quod 
hostium  est,  quodque  jure  belli  victori  cedit.'  Upon  attending  to  all  the 
reasons  which  occur  to  me  on  this  point,  I  cannot  discover  why  it  should 
not  be  lawful  to  take  the  property  of  an  enemy,  though  found  on  board 
the  ship  of  a  friend ;  for  I  take  that  only  which  belongs  to  the  enemy, 
and  which,  by  the  rules  of  War,  is  always  ceded  <  to  the  captor/  He 
then  assigns  his  reason  also  for  his  opinion,  that,  as  it  is  lawful  to  stop 
on  the  ocean  any  vessel,  though  she  carries  the  colours  of  a  neutral 
nation,  and  to  examine,  by  her  papers,  to  whom  she  really  belongs,  and, 
in  case  she  appear  to  be  the  property  of  an  enemy,  to  seize  her  as  lawful 
prize,  so  he  can  see  no  cause  why  this  rule  should  not  extend  to  the 
effects  which  any  ship  may  have  on  board;  and  if  the  goods  of  an  enemy 
should  be  there  concealed,  why  they  also  by  the  right  of  War  should 
not  be  taken  and  condemned  :  he  even  declares  it  to  be  his  opinion,  that 
the  owner  of  the  neutral  vessel  should  in  such  a  case  lose  the  price  of 
the  freight ;  a  severity  which  the  English  Courts  of  Admiralty  never 
practise,  where  some  particular  circumstance  doth  not  require  it. 

"I  shall  add  to  these,  the  opinion  of  Albericus  Gentilis,(n)  esteemed 
the  ablest  writer  on  national  jurisprudence,  till  Grotius  bore  the  palm 
from  him  ;  and  his  fame  in  this  respect  was  so  great,  that  Philip  III.  of 
Spain  appointed  *him  perpetual  advocate  for  his  subjects  in  all  r^j^-i 
causes  which  they  might  have  depending  in  the  Courts  of  Eng-  L 
land.  This  author  states  a  case  where  the  Tuscans  had  taken  the  effects 
of  the  Turks,  at  that  time  their  enemies,  which  they  found  on  board 
some  English  ships ;  and  he  determines  that  the  Turkish  goods  are  legal 
prize,  but  that  the  captor  must  pay  the  freight  to  the  English.  '  Tran- 
seunt  res/(o)  says  he,  'cum  sud  caussl,  victor  succedit  in  locum  victi, 
tenetur  Etruscus  pro  toto  naulo/  The  property  of  the  enemy  passeth 
to  the  captor,  but  all  its  consequences  attend  it;  the  goods  justly  belong 
to  him,  but  he  must  pay  to  the  freighter  all  which  the  enemy  would 
have  paid,  to  whose  right  he  hath  in  every  respect  succeeded. 

"  To  enter  particularly  into  the  sentiments  of  any  more  writers  on  this 
subject,  would  be  equally  tedious  and  unnecessary;  it  will  be  sufficient 
to  mention  the  names  alone  of  such  others  as  are  in  favour  of  the 


(?)  Ibid.,  c.  i.  s.  4.  (m)  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  xiv. 

(n)  Vide  ante,  vol.  i.  pref.  p.  xxvi. 

(o)  Albericus  Gentilis,  De  Advocatione  Hispanica,  c.  xxviii. 
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question.  Among  these,  I  find  Heineccius,(j?)  no  less  famed  for  his 
knowledge  of  laws,  than  for  his  learning  in  what  are  the  best  exposi- 
tors of  laws,  the  antiquities  of  Governments ;  Zouch, (<?)  who  for  many 
years  presided  in  the  Court  of  Admiralty  of  this  kingdom ;  Voet,(r) 
Zuarius,(s)  and  Loccenius,^)  all  of  them  writers  of  reputation,  and 
whose  opinions  are  universally  relied  on  by  all  who  treat  on  public  juris- 
prudence."^) 

CLXIV.  To  the  authority  of  Albericus  Gentilis,  Grotius,  Zouch, 
^  . ...  Bynkershoek,  Heineccius,  Zuarius,  Voet,  and  Loccenius,(x)  *eited 
-1  in  this  extract,  may  be  added  that  of  the  Consolato  del  Mare, 
the  earliest  in  point  of  date,  but  of  admitted  influence  with  all  commer- 
cial nations ;  of  Valin,  Emerigon,  Lord  Stowell,  Lord  Grenville,  and  of 
the  greatest  statesmen  and  judges  of  the  North  American  United  States, 
honestly,  and  to  their  eternal  credit,  delivering  their  sentence  upon  this 
most  important  subject  of  International  Practice  and  Law.(y)  In  oppo- 
sition to  this  illustrious  catalogue  is  to  be  set,  before  the  nineteenth 
century,  the  works  of  Hubner^)  and  Schlegel,  avowedly  written  at  a 
particular  juncture  and  for  a  particular  purpose. (a)  The  extraordinary 
inaccuracy  of  the  citations  of  Hu'bner  are  incontrovertibly  established 
by  Ward.(i)  Schlegel  was  overthrown  by  Croke;(c)  and  M  de  Haute- 
feuille,  the  most  recent  champion  of  what  are  called  neutral  rights, 
admits  that,  with  the  exception  of  Hu'bner,  all  the  jurists  who  have  held 
this  opinion  that  free  ships  make  free  goods,  belong  to  the  nineteenth 
century.  To  the  catalogue  of  negative  proofs  should  be  added  the  work 
often  referred  to  in  these  volumes,  of  the  Abbe"  Mably.  A  portion  of 
this  work  is  dedicated  to  "Conventions  Ge'ne'rales  touchant  la  Navigation 
et  le  Commerce ;"  and  herein  he  discusses  the  maritime  rights  and 
r*94fil  <^1i^es  °f  States  in  great  detail,  and  especially  *notices  the  rule 
J  that  the  goods  of  friends  shall  partake  of  the  character  of  the 
ship  which  covers  them,  and  that  both  are  condemnable  in  the  Prize 
Court ;  but  he  is  altogether  silent  as  to  the  maxim  "  Free  ships  Free 

!p)  Heineccius  de  Navibus  ob  Vecturam  vetitarum  Mercium  commissis,  c.  ii.  s.  9. 
q)  Zouch,  de  Judicio  inter  Gentes,  pars.  2,  s.  8,  c.  vi.     Zouch  wrote  in  1650. 
r)  Voet,  De  Jure  Militari,  c.  v.,  n.  21. 
s)  Zuarius,  De  Usu  Maris,  consil.  xi.  n.  6. 

t)  Loccenius,  De  Jure  Maritime,  1.  ii.  c.  ir.  n.  11.     Loccenius  wrote  in  1651. 
u)  Cabinet  Library  of  scarce  and  celebrated  Tracts  (On  the  Conduct  of  the 
Government  of  Great  Britain,)  vol.  i.  p.  37. 

(z)  Mr.  Manning  justly  remarks  (Law  of  Nations,  p.  219,)  that  a  civilian  in  the 
service  of  Spain  (Albericus  Gentilis,)  a  Dutch  jurist,  resident  in  Prance  (Grotius,) 
an  English  Judge  of  Admiralty  (Zouch,)  and  a  Swedish  professor  of  jurisprudence 
(Loccenius,)  combine  to  establish  the  law  as  declared  in  the  Consolato  del  Mare. 
Vide  ante,  vol.  i.  p.  60,  for  the  effect  of  such  concurrent  opinions. 

(y)  "  If  the  principles  of  the  British  Prize  Law  go  further,  I  am  free  to  say,  that 
I  consider  them  as  the  law  of  this  country."-^8  Cranch's  (American)  Reports,  p. 
155.  Brown  v.  United  States,  per  Justice  Story. 

(z)  Htibner  published  his  work,  Abhandlung  von  der  Neutralitat  in  Kriegszeiten, 
or  De  la  Saisie  des  Ba.timens  Neutres,  ou  du  Droit  qui  ont  les  Nations  bellige'rantes 
d'arreter  les  Navires  des  Peuples  amis,  in  1759,  at  La  Hogue. 

(a)  Vide  ante,  vol.  i.  p.  59,  as  to  the  value  of  the  works  of  international  jurists, 
with  respect  to  whom  this  remark  is  not  applicable. 

(b)  Ward,  Treatise  on  the  relative  Rights.  &c.,  pp.  48-59. 

(c)  See  Remarks  on  Mr.  Schlegel's  Work  upon  the  Visitation  of  Neutral  Vessels 
under  Convoy,  by  Dr.  Croke.     London,  1801. 
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goods"  having  been  established  by  natural  right,  usage,  or  treaty.(eZ) 
There  remain  two  more  jurists  deserving  of  mention  upon  this  point,  and 
who  flourished  previously  to  the  nineteenth  century, — Moser  and  Lam- 
predi.  Moser  was  Counsellor  of  State  in  Denmark,  and  one  of  the 
parties  to  the  first  armed  Neutrality ;  in  the  first  year  of  it,  1780, (e)  he 
published  the  tenth  volume  of  his  essays  on  International  Law,  which 
contains  liis  remarks  upon  neutral  rights  and  duties.  He  was  a  writer 
who  belonged  to  the  school  which  expounded  International  Jurispru- 
dence chiefly  according  to  positive  law,  that  is,  according  to  usage  and 
treaty. 

His  bias  was  of  course  in  favour  of  the  new  doctrine  of  the  armed 
neutrality.  Nevertheless,  his  exposition  of  the  law(/)  is,  that  the  pro- 
perty of  one  belligerent  found  by  another  belligerent  in  the  ships  or  land- 
carriage  of  a  Neutral  is  lawful  prize  to  the  captor,  though  the  ship  or 
carriage  ought  to  be  restored,  and  with  payment  of  freight,  to  the  Neu- 
tral. 

Lampredi  was  a  professor  of  jurisprudence  at  Pisa,  and  it  was  his  inte- 
rest to  enlarge  the  privileges  of  Neutrals.  He  was,  moreover,  as  he  tells 
us,  anxious  that  the  great  European  nations  should  agree  amongst  them- 
selves to  establish  the  principle  that  "  free  ships  make  free  goods."  But 
he  altogether  repudiates  the  proposition  that  any  such  principle  is  a  part 
of  International  Law ;  and  he  examines,  and  rejects  as  both  illogical 
and  historically  untrue,  the  positions  of  Hiibner.^)  The  doctrine  of 
later  writers  such  as  De  *  Martens  and  Kliiber,  is  simply  a  repe-  [-#947-1 
tition  of  the  positions  in  Hiibner,  without  any  additional  autho-  L 
rity  of  reason  or  practice. 

CLXV.  The  principles  of  International  Law(A)  upon  this  subject 
which  have  been  incorporated  into  the  Private  Law  of  France,  are  to  be 
found  in  the  following  sources  : — 

The  edits  of  1543,  1584,  1639,  1650. 

The  law  as  contained  in  the  Ordonnance  de  la  Marine  of  1681. 

The  reglement  of  the  26th  July,  1778. 

The  law  of  the  29th  Niv6se,  an  VI. 

The  arret  consulaire  of  the  29th  Frimaire,  an  VIII. 

The  declaration  of  the  Emperor  Napoleon  the  Third,  of  the  29th 
March,  1854. 

CLXVI.  By  the  edit  of  1543  (Francis  I.,)  followed  in  this  respect  by 
those  of  1584,  of  1639,  of  1650,  it  was  decreed  that  enemies'  goods 
found  on  board  neutral  ships,  enured  to  the  condemnation  not  only  of 

(d)  Droit  Publ.  de  TEurope,  torn.  ii.  pp.  459-488.    Ward,  147. 

(e)  See  an  excellent  notice  of  him  in  Manning,  p.  239. 
(/)  Versuch,  Band.  xx.  Kap.  ii.  \\  33-34. 

(ff)  "  Non  e  vero  che  una  truppa  di  uoinini  che  navigano  in  alto  mare,  vale  a  dire 
in  territorio  non  sottoposto  alia  giurisdizione  di  alcuno,  debba  riputarsi  territorio 
di  quella  nazione  di  cui  essi  inalberano  la  bandiera  ;  ed  Hiibner  lo  asserisce  gra- 
tuitamente,  e  senza  la  minima  prova." — Ed.  Firenze,  1788,  p.  159,  c.  xi. 

(A)  Ordonnance  de  la  Marine  et  Traite"  des  Prises  par  Valin.  Traite  des  Prises 
Maritimes,  dans  lequel  on  a  reTondu  en  partie  le  Traite  du  Valin,  en  1'appropriant 
a  la  Legislation  nouvelle,  par  MM.  A.  de  Pistoye  et  Ch.  Duverdy  (Paris,  1855,)  T. 
i.  tit.  vi.  c.  ii.  Manning,  Book  III.  ch.  vi.  Orders  in  Council  on  Trade  .during 
War,  Art.  vi. 

AUGUST,  1857. — 14 
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the  goods  but  of  the  ship — a  severity  equally  unwarranted  by  practice  or 
reason,  and  unknown  to  the  Consolato  del  Mare,  but  which  remained 
substantially  engrafted  in  French  jurisprudence  till  1744.  De  Witt 
strove  in  vain  (1658,)  to  procure  the  abrogation  of  this  unjust  decree. 
At  the  Peace  of  Nimeguen  (1678,)  the  French  pretended  to  concede  to 
the  Dutch  the  doctrine  that  "  free  ships  make  free  goods ;"  but  it  was 
only  pretence,  for  in  1681,  two  maxims  of  the  severest  kind,  unknown 
to  and  unpractised  by  British  courts,  were  distinctly(^)  laid  down  in 
r*9481  *^e  famous  Ordonnance  de  la  Marine,  namely,  the  maxims  (1.) 
J  that  the  enemy's  goods  confiscated  the  neutral  ship  j  and  (2.) 
that  the  Neutral's  goods  were  seizable  on  board  the  enemy's  ship.  The 
Conseil  des  Prises  never  failed  practically  and  judicially  to  enforce  these 
maxims,  and  even  during  a  period  when  France  had  made  several  trea- 
ties, in  which  the  new  doctrine,  that  the  ship  covered  the  cargo,  was  re- 
cognized. Nor  was  this  all.  In  1704  a  Royal  Ordonnance  decreed  : 
"  S'il  se  trouvait  sur  des  vaisseaux  neutres  des  effets  appartenants  aux 
ennemis  de  Sa  Majeste",  les  vaisseaux  et  tout  le  cliargement  seront  de 
bonne  prise."  It  was  not  till  1744  that  an  ordonnance  provided  that 
enemies'  goods  should  be  seizable  on  board  neutral  ships,  but  that  the 
ship  should  be  restored.  On  the  26th  of  July,  1778,  that  is,  at  the 
time  when  the  new  doctrine  was  most  injurious  to  Great  Britain  in  the 
war  with  her  revolted  American  colonies,  a  Reglement  appeared,  by  the 
first  article  of  which  privateers  were  forbidden  to  stop,  or  to  bring  into 
any  of  the  ports  of  France,  the  ships  of  neutral  powers :  "  Quand  meme 
ils  sorteraient  des  ports  ennemis,  ou  qu'ils  y  seraient  destines.(&) 

Though  this  reglement  did  not  in  express  terms  inculcate  the  doctrine, 
free  ships  make  free  goods,  it  was  interpreted  to  this  effect  by  the  author 
of  the  edits,  and,  what  is  far  more  important,  it  was  so  judicially  inter- 
preted by  the  Conseil  des  Prises.  The  law  of  the  29th  Nivose  of  the 
year  VI.  of  the  Republic  abrogated  this  law,  fixing  the  character  of  the 
ship  by  the  character  of  the  cargo ;  but  the  law  of  1778  was  restored  by 
the  Decree  of  the  29th  of  Friinaire,  an  VIII.  of  the  Republic  :  and  it  is 
said  by  French  writers  of  authority  to  have  been  the  law  of  France  at 
the  breaking  out  of  the  present  war. 

r*94QT  CLXVII.  This  assertion  rests  of  course  upon  the  hypothesis 
-I  *that  the  Berlin(A  and  Milan(?tt)  Decrees,  and  the  other  acts  of 
wrongful  might  under  the  Empire  of  Napoleon  the  First,  were  excep- 
tional and  temporary,  and  in  truth,  for  so  it  is  tacitly  admitted,  indefen- 
sible. Such  they  unquestionably  were.  No  jurist,  no  statesman  will  ever 
again  defend  the  legality  of  what  was  at  the  time  called  the  "  Continental 
System."(«)  Napoleon,  by  a  false  averment  of  fact  and  law,  declared 

(z)  Tous  navires  qui  se  trouveront  charges  d'effets  appartenants  a  nos  ennemis, 
et  les  marchandises  de  nos  allies  qui  se  trouveront  dans  un  navire  ennemi,  seront 
pareillement  de  bonne  prise." — Art.  vii. 

(fc)  De  Pist.  et  Duverdy,  t.  i.  p.  344.  (I)  21st  November,  1806. 

(m)  17th  December,  1807. 

(n)  Manning,  p.  333.  De  Martens.  V.  Suppl.  pp.  439-442.  Edinburgh  Review, 
Nos.  V.,  XXL,  XXIII.,  XXXVIII. 

A  Letter  addressed  to  a  Member  of  the  House  of  Commons,  on  the  Subject  of 
the  Notice  given  by  Mr.  Brougham,  for  a  Motion  respecting  the  Orders  in  Council 
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the  British  Islands  to  be  in  a  state  of  blockade,  and  interdicted  all  inter- 
course with  them  on  the  part  of  neutral  States.  Here  was  a  gross  and 
shameless  violation  of  International  Law  injuriously  affecting  two  par- 
ties : — First,  the  Neutral ;  secondly,  the  Belligerent.  In  this  position  of 
affairs,  what  was  the  duty  and  what  was  the  right  of  the  Neutral  ?  Clearly 
he  had  the  right  either  of  becoming  a  belligerent,  or  of  resisting  by  force 
of  arms  the  execution  of  an  iniquitous  decree.  But  if  he  submitted  to  it, 
and  thereby  practically  assisted  the  execution  of  it,  was  he  guilty  of  a 
breach  of  duty  towards  the  other  belligerents  ? 

It  may  be  difficult  to  answer  this  question  abstractedly  in  the  negative ; 
but  it  must  be  remembered  that  this  is  not  an  abstract  question,  but,  on 
the  contrary,  one  clothed  with  circumstances,  and  that  the  true  considera- 
tion is,  with  respect  to  each  neutral  State,  whether  the  submission  on  his 
part  was  really  the  result  of  bitter  necessity,  making  him,  against  his 
will,  an  accomplice  of  the  wrong-doer,  or  whether,  by  any  reasonable 
sacrifice  or  hazard,  such  an  evil  might  have  been  averted. 

*The  British  Government  had  recourse  to  retaliatory  measures, 
which  they  sought  to  justify  by  alleging  the  acquiescence  of 
neutrals  in  the  illegal  measures  of  Napoleon. 

These  retaliatory  measures  consisted  of  Orders  in  Council,(n\  by  which 
all  places  in  France,  in  the  countries  of  her  allies,  or  of  any  other  State 
which  had  submitted  to  Napoleon's  restrictions,  were  to  be  considered  as 
blockaded  by  British  forces,  and  subjected  to  the  restrictions  and  penal- 
ties of  blockade. (o) 

In  these  orders  the  British  Government,  in  their  turn,  enunciated  a 
proposition,  false  in  fact,  and  bad  in  law. 

It  may  be  some  palliation  that  the  measure  was  retaliatory,  but  it  is 
not,  according  to  the  rules  of  eternal  right  and  justice,  a  defence.  The 
truth  is,  that  France  was  the  first  wrong-doer — Great  Britain  the  second. 
These  French  Decrees  and  English  Orders  in  Council  will  be  the  subject' 
of  some  further  discussion  when  the  law  of  blockade  comes  under  our 
consideration. 

But  before,  even  for  the  present,  we  leave  this  subject,  the  conduct  of 
one  great  neutral  State  at  this  period  deserves  our  best  attention.  The 
United  States  of  North  America  passed,  but  not  till  the  1st  of  March, 
1809, (JP)  what  was  called  a  "  Non-intercourse  Act ;"  by  this  act  all 
friendly  intercourse  of  American  subjects  with  France  and  Great  Britain 
was  prohibited,  so  long  as  the  new  restrictive  measures  of  these  kingdoms 
remained  in  force. 

It  is  to  be  lamented  that  this  act  was  not  passed  earlier,  when  the  first 
wrong  was  done  by  France ;  but  even  with  this  deduction  from  its  merit, 

and  the  License  Trade,  by  Joseph  Phillimore,  LL.D.,  &c.  (second  edition,  April, 
1812.)  Reflections  on  the  Nature  and  Extent  of  the  License  Trade,  by  the  same 
author.  (Third  edition,  1812.) 

(«)  Principal  Orders,  7th  January,  1807;  llth  November,  1807.  Annual  Register 
for  1807,  pp.  236-333.  See  also  Debates  in  Parliament  of  this  year. 

(o)  Manning,  c.  x.,  a  very  carefnl  and  accurate  sketch  of  "the  Continental 
System." 

(p)  In  December,  1807,  an  embargo  -was  laid  on  all  shipping  in  American 
ports,  and  all  vessels  except  ships  of  Avar  were  forbidden  to  leave  the  United 
States. 
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it  ranks  high  in  the  history  *of  nations.  It  conveyed  a  just  and 
L  •  J  dignified  rebuke  both  to  France  and  England,  and  it  was  worthy 
of  the  country  which  has  contributed  such  valuable  materials  to  the  edifice 
of  International  Law. 

CLXVIII.  It  may  be  well  to  notice  in  this  place  the  opinion  of  a  great 
English  jurist  upon  the  old  French  Ordonnances,  which  have  been  now 
under  our  consideration. 

It  was  upon  a  question  arising  out  of  a  warrant  of  neutrality  in  a  policy 
of  insurance,  alleged  to  be  falsified  by  a  sentence  of  a  French  Court  of 
Admiralty,  grounded  on  the  ordinances  of  France,  that  Sir  W.  Grant 
said  :  "  These  ordinances  have  been  misunderstood ;  sometimes  by  the 
French  Courts  of  Admiralty  themselves,  and  sometimes  by  the  courts  in 
this  country.  Those  in  France  considered  these  ordinances  as  making 
the  law,  and  as  binding  on  neutrals,  and  have,  therefore,  sometimes 
declared,  in  the  same  breath,  that  the  property  was  neutral,  and  yet  that 
it  was  liable  to  condemnation  :  whereas,  all  that  was  meant  by  these  ordi- 
nances was,  to  lay  down  rules  of  decision  conformable  to  what  the  lawyers 
and  statesmen  of  the  country  understood  to  be  the  just  principles  of  mari- 
time law.  When  Louis  XIV.  published  his  famous  ordinance  of  1681, 
nobody  thought  that  he  was  undertaking  to  legislate  for  Europe,  merely 
because  he  collected  together,  and  reduced  into  the  shape  of  an  ordinance, 
the  principles  of  the  marine  law  as  then  understood  and  received  in 
France.  I  say,  as  understood  in  France,  for  although  the  Law  of  Nations 
ought  to  be  the  same  in  every  country,  yet,  as  the  tribunals  which  admin- 
ister that  law  are  wholly  independent  of  each  other,  it  is  impossible  that 
some  differences  should  not  take  place  in  the  manner  of  interpreting  and 
administering  it  in  the  different  countries  which  acknowledge  its  autho- 
rity. Whatever  may  have  been  since  attempted,  it  was  not,  at  the  period 
now  referred  to,  supposed  that  one  State  could  make  or  alter  the  Law  of 
Nations ;  but  it  was  judged  convenient  to  declare  certain  principles  of 
r*9^2T  derision,  partly  for  the  purpose  of  giving  a  uniform  rule  to  their 
-I  own  courts,  and  partly  for  the  *purpose  of  apprizing  neutrals  what 
that  rule  was.  And  it  was  truly  observed  at  the  bar,  in  the  course  of  the 
argument,  that  it  has  been  matter  of  complaint  against  us  (how  justly  is 
another  consideration,)  that  we  have  no  code  by  which  neutrals  may  learn 
how  they  may  protect  themselves  against  capture  and  condemnation. 
Now,  this  court,  in  this  case,  seems  to  us  to  have  well  and  properly  under- 
stood the  effect  of  their  own  ordinances.  They  have  not  taken  them  as 
positive  laws  binding  upon  neutrals,  but  they  refer  to  them  as  establish- 
ing legitimate  presumptions,  from  which  they  are  warranted  to  draw  the 
conclusion  which  it  is  necessary  for  them  to  arrive  at,  before  they  are 
entitled  to  pronounce  a  sentence  of  condemnation."^) 

CLXIX.  To  return  to  the  subject  of  neutral  ships  and  enemy's  goods. 
The  authority  of  the  North  American  United  States — always  great  upon 
all  questions  of  Public  and  International  Law,  and  surely  not  the  less  so 
when  speaking  in  opposition  to  their  private  interests — is  also  strongly 
in  favour  of  the  ancient  Law  of  Nations  upon  this  subject. 

(r)  Marshall  on  Insurances,  426.  Wheaton's  (Amer.)  Reports,  vol.  v.  p.  53,  App. 
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At  the  breaking  out  of  the  war  of  the  first  French  Revolution,  the 
President  of  the  North  American  United  States  thus  honestly  and  cou- 
rageously replied  to  the  French  Government : — 

"  I  believe  it  cannot  be  doubted,  but  that  by  the  general  Law  of 
Nations,  the  goods  of  a  friend  found  in  a  vessel  of  an  enemy  are  free ; 
and  the  goods  of  an  enemy  found  in  the  vessel  of  a  friend  are  lawful 
prize.  Upon  this  principle,  I  presume,  the  British  armed  vessels  have 
taken  the  property  of  French  citizens  found  in  our  vessels,  in  the  cause 
above  mentioned,  and  I  confess  I  should  be  at  a  loss  on  what  principle  to 
reclaim  it.  It  is  true  that  sundry  nations,  desirous  of  avoiding  the  incon- 
veniences of  having  their  vessels  stopped  at  sea,  ransacked,  carried  into 
port,  and  *detained  under  pretence  of  having  enemy's  goods  on 
board,  have,  in  many  instances,  introduced  by  their  special 
Treaties  another  principle  between  them,  that  enemy  bottoms  shall  make 
enemy  goods,  and  friendly  bottoms  friendly  goods ;  a  principle  much  less 
embarrassing  to  commerce,  and  equal  to  all  parties  in  point  of  gain  and 
loss ;  but  this  is  altogether  the  effect  of  particular  treaty,  controlling,  in 
special  cases,  the  general  principle  of  the  Law  of  Nations,  and  therefore 
taking  effect  between  such  nations  only  as  have  so  agreed  to  control  it. 
England  has  generally  determined  to  adhere  to  the  rigorous  principle, 
having  in  no  instance,  as  far  as  I  can  recollect,  agreed  to  the  modification 
of  letting  the  property  of  the  goods  follow  that  of  the  vessel,  except  in 
the  single  one  of  her  treaty  with  France.  We  have  adopted  this  modi- 
fication in  our  treaties  with  France,  the  United  Netherlands,  and  Prussia, 
and  therefore,  as  to  them,  our  vessels  cover  the  goods  of  their  enemies, 
and  we  lose  our  goods  when  in  the  vessels  of  their  enemies.  With  Eng- 
land, Spain,  Portugal,  and  Austria,  we  have  no  treaties,  therefore  we 
have  nothing  to  oppose  to  their  acting  according  to  the  general  Law  of 
Nations,  that  enemies  goods  are  lawful  prize,  though  found  in  the  bot- 
toms of  a  friend. "(s) 

CLXX.  Again  we  find  the  same  authority  enforcing  this  doctrine  in 
the  following  language  : — "  Another  source  of  complaint  with  Mr.  Genet 
has  been,  that  the  English  take  French  goods  out  of  American  vessels, 
which,  he  says,  is  against  the  Law  of  Nations,  and  ought  to  be  pre- 
vented by  us.  On  the  contrary,  we  suppose  it  to  have  been  long  an 
established  principle  of  the  Law  of  Nations,  that  the  goods  of  a  friend 
are  free  in  an  enemy's  vessel,  and  an  enemy's  goods  lawful  prize  in  the 
vessel  of  a  friend.  The  inconvenience  of  this  principle,  which  subjects 
merchant  vessels  to  *be  stopped  at  sea,  searched,  ransacked,  led 
out  of  their  course,  has  induced  several  nations  latterly  to  stip- 
ulate  against  it  by  Treaty,  and  to  substitute  another  in  its  stead,  that 
free  bottoms  shall  make  free  goods,  and  enemy  bottoms  enemy  goods ;  a 
rule  equal  to  the  other  in  point  of  loss  and  gain,  but  less  oppressive  to 
commerce.  As  far  as  it  has  been  introduced,  it  depends  on  the  Treaties 
stipulating  it,  and  forms  exceptions  in  special  cases  to  the  general  opera- 
tion of  the  Law  of  Nations.  We  have  introduced  it  into  our  treaties 

(s)  Extract  of  a  letter  from  Mr.  Jefferson,  Secretary  of  State  in  America,  to  Mr- 
Genet,  Minister  Plenipotentiary  of  France,  dated  Philadelphia,  July  24,  1*193.  See 
State  Papers,  published  by  order  of  Congress  in  1795,  p.  71. 
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with  France,  Holland,  and  Prussia,  and  the  French  goods  found  by  the 
latter  nations  in  American  bottoms  are  not  made  prize  of.  It  is  our  wish 
to  establish  it  with  other  nations.  But  this  requires  their  consent  also, 
as  a  work  of  time,  and  in  the  meanwhile  they  have  a  right  to  act  on 
the  general  principle,  without  giving  to  us  or  to  France  cause  of  com- 
plaint."^) 

CLXXI.  The  two  distinct  propositions,  that  enemy's  goods  found  on 
board  a  neutral  ship  may  lawfully  be  seized  as  prize  of  war,  and  that  the 
goods  of  a  Neutral  found  on  board  of -an  enemy's  vessel  are  to  be  restored, 
have  also  been  explicitly  incorporated  into  the  jurisprudence  of  the 
United  States,  and  declared  by  the  Supreme  Court  to  be  founded  on  the 
Law  of  Nations.  The  rule,  as  it  was  observed  by  the  Court,  rested  on 
the  simple  and  intelligible  principle,  that  War  gave  a  full  right  to  cap- 
ture the  goods  of  an  enemy,  but  gave  no  right  to  capture  the  goods  of  a 
friend.  The  neutral  flag  constituted  no  protection  to  enemy's  property, 
and  the  belligerent  flag  communicated  no  hostile  character  to  neutral 
property.  The  character  of  the  property  depended  upon  the  fact  of 
ownership,  and  not  upon  the  character  of  the  vehicle  in  which  it  was 
found.  Nations,  indeed,  had  changed  this  simple  and  natural  principle 
°^  Puklic  ^aw>  ky  conventions  between  themselves,  *in  whole  or 
in  part,  as  they  believed  it  to  be  for  their  interest;  but  the  one 
proposition,  that  free  ships  should  make  free  goods,  did  not  necessarily 
imply  the  converse  proposition,  that  enemy's  ships  should  make  enemy's 
goods.  If  a  Treaty  established  the  one  proposition,  and  was  silent  as  to 
the  other,  the  other  stood  precisely  as  if  there  had  been  no  stipulation, 
and  upon  the  ancient  rule.  The  stipulation  that  neutral  bottoms  should 
make  neutral  goods,  was  a  concession  made  by  the  Belligerent  to  the 
Neutral,  and  it  gave  to  the  neutral  flag  a  capacity  not  given  to  it  by  the 
Law  of  Nations.  On  the  other  hand,  the  stipulation  subjecting  neutral 
property  found  in  the  vessel  of  an  enemy  to  condemnation  as  prize  of 
war,  was  a  concession  made  by  the  Neutral  to  the  Belligerent,  and  took 
from  the  Neutral  a  privilege  which  he  possessed  under  the  Law  of 
Nations ;  but  neither  reason  nor  practice  rendered  the  two  concessions  so 
indissoluble,  that  the  one  could  not  exist  without  the  other.  («) 

This  position  is  indeed  supported  by  the  fact,  that  whenever,  during 
the  period  now  under  discussion,  the  maxim,  "free  ships  make  free 
goods"  was  admitted  in  treaties,  it  was  always  accompanied  by  the  re- 
versal of  the  other  provision  of  the  Consolato,  that  neutral  property  on 
board  enemy's  ships  was  free. 

CLXXII.  Mr.  Chancellor  Kent,  in  his  Commentaries,  written  long 

(t)  Extract  of  a  letter  from  Mr.  Jefferson,  Secretary  of  State  in  America,  to  Mr. 
Morris,  Minister  Plenipotentiary  of  the  United  States,  with  the  Republic  of  France, 
dated  Philadelphia,  16th  August,  1793.  See  State  Papers,  published  by  order  of 
Congress  in  1795,  p.  82. 

(u)  The  Nereide,  9  Cranch's  (Amer.)  Rep.,  pp.  388-395,  418.  And  so  it  was 
holden  by  Lord  Stowell,  in  the  case  of  the  Cygnet,  2  Dodson's  Ad.  Rep.,  p.  299, 
that  stipulation  by  Treaty  "  that  free  ships  should  make  free  goods,"  does  not 
warrant  such  a  certain  conclusion,  "  that  enemies'  ships  should  make  enemies' 
goods,"  as  to  induce  the  Court  to  decree  salvage  for  the  recapture  of  property, 
otherwise  neutral,  on  board  British  ships.  See  also  Ward,  p.  145.  Kent's  Comm., 
vol.  i.  pp.  128-9. 
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after  the  great  European  "War,  which  arose  out  of  the  French  Revolution, 
observes  :  "  Neutral  ships  do  not  afford  protection  to  enemy's  property, 
and  it  may  be  seized  if  found  on  board  of  a  neutral  vessel,  beyond  the 
limits  of  the  neutral  jurisdiction.  This  is,"  says  this  great 
*authority,  "  a  clear  and  well-settled  principle  of  the  Law  of 
Nations."(o;) 

And  again,  he  observes,  "  During  the  whole  course  of  the  wars  growing 
out  of  the  French  Revolution,  the  Government  of  the  United  States  ad- 
mitted the  English  rule  to  be  valid,  as  the  true  and  settled  doctrine  of 
International  Law ;  and  that  enemy's  property  was  liable  to  seizure  on 
board  of  neutral  ships,  and  to  be  confiscated  as  prize  of  war.(y)  It  has, 
however,  been  very  usual  in  commercial  treaties,  to  stipulate  that  free 
ships  should  make  free  goods,  contraband  of  war  always  excepted ;  but  such 
stipulations  are  to  be  considered  as  resting  on  conventional  law  merely,  and 
as  exceptions  to  the  operation  of  the  general  rule,  which  every  nation,  not 
a  party  to  the  stipulation,  is  at  perfect  liberty  to  exact  or  surrender." 

And  again :  "  It  has  been  the  desire  of  our  government  to  obtain  the 
recognition  of  the  fundamental  principles  consecrated  by  the  Treaty  with 
Prussia  in  1785,  relative  to  the  perfect  equality  and  reciprocity  of  com- 
mercial rights  between  nations ;  the  abolition  of  private  war  upon  the 
ocean,  and  the  enlargement  of  the  privileges  of  neutral  commerce.  The 
rule  of  public  law,  that  the  property  of  an  enemy  is  liable  to  capture  in 
the  vessel  of  a  friend,  is  now  declared,  on  the  part  of  our  Government, 
to  have  no  foundation  in  *natural  right,  and  that  the  usage  rests  p^r^-i 
entirely  on  force.  Though,  the  high  seas  are  a  general  jurisdic-  L 
tion,  common  to  all,  yet  each  nation  has  a  special  jurisdiction  over  its 
own  vessels ;  and  all  the  maritime  nations  of  modern  Europe  have,  at 
times,  acceded  to  the  principle,  that  the  property  of  an  enemy  should  be 
protected  in  the  vessel  of  a  friend.  No  neutral  nation,  it  is  said,  is  bound 
to  submit  to  the  usage;  and  the  Neutral  may  have  yielded  at  one 
time  to  the  usage,  without  sacrificing  the  right  to  vindicate  by  force  the 
security  of  the  neutral  flag  at  another.  The  neutral  right  to  cover 
enemy's  property  is  conceded  to  be  subject  to  this  qualification — that  a 
belligerent  nation  may  justly  refuse  to  Neutrals  the  benefit  of  this  prin- 
ciple, unless  it  be  conceded  also  by  the  enemy  of  the  Belligerent  to  the 
same  neutral  flag. (a) 

"  But  whatever  may  be  the  utility  or  reasonableness  of  the  neutral 
claim  under  such  a  qualification,  I  should  apprehend  the  belligerent  right 
to  be  no  longer  an  open  question ;  and  that  the  authority  and  usage  on 

(x)  Mr.  Chancellor  Kent  cites  : — Grotius,  1.  iii.  c.  vi.  s.  6.  Heineccius  De  Nav. 
ob.  Vect.,  c.  ii.  s.  9.  Bynkershoek,  Q.  J.  P.,  c.  xiv.  Loccennius,  De  Jure  Mar.  et 
Nav.,  B.  II.  c.  iv.  s.  2.  Molloy,  De  Jure  Maritime,  B.  I.  c.  i.  s.  18.  Lampredi,  ss. 
10-11.  Vattel,  B.  III.  c.  vii.  s.  115.  Answer  to  the  Prussian  Memorial,  1753. — 
Vide  ante.  Consulat  de  la  Mer,  par.  1012,  1013.  Boucher,  torn.  ii.  cc.  273-276, 
s.  1004. 

(y)  Mr.  Jefferson's  Letter  to  Mr.  Genet,  July  24,  1793.  Mr.  Pickering's  Letter 
to  Mr.  Pinckney,  January  16,  1797.  Letter  of  Messrs.  Pinckney,  Marshall,  and 
Gerry  to  the  French  Government,  January  27,  1798. 

(a)  A  Letter  of  Mr.  Adams,  Secretary  of  State,  to  Mr.  Anderson,  27th  May, 
1823.  President's  Message  to  the  Senate  of  26th  December,  1825,  and  to  the 
House  of  Representatives,  March  15,  1826. 
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which  that  right  rests  in  Europe,  and  the  long,  explicit,  and  authorita- 
tive admission  of  it  by  this  country,  have  concluded  us  from  making  it 
a  subject  of  controversy ;  and  that  we  are  bound,  in  truth  and  justice, 
to  submit  to  its  regular  exercise  in  every  case,  and  with  every  belligerent 
power  who  does  not  freely  renounce  it." (6) 

CLXXIII.  We  must  now  pass  from  the  examination  of  the  opinions 
of  jurists  and  statesmen  to  a  consideration  of  the  Conventional  or  Posi- 
tive Law  of  Nations;  and  this  subject  admits  of  the  following  divi- 
sions : — 

r*9^»i      L  The  Treaties  from  1643  to  the  Treaty  of  Utretcht,  1713. 
*2.  From  1713  to  1780. 

3.  The  first  armed  Neutrality  in  1780. 

4.  The  Treaties  from  1780  to  1800. 

5.  The  second  armed  Neutrality  in  1800. 

6.  The  Treaties  from  1800  to  1854. 

7.  The  war  against  Russia  in  1854. 

CLXXIV.  We  start  in  1642,  as  Mr.  Ward  remarks,(c)  with  the  fact, 
*^a*  ^or  ^^  years,  no  one  treaty(d)  between  *Christian  Powers 
had  been  made  in  derogation  of  the  doctrine  of  the  Consolato  del 
Mare,  while  many  treaties  had  been  made  in  confirmation  of  it ;  and  the 
doctrine  had  been  even  extended  by  the  ordinances  of  particular  nations 

(6)  Kent's  Comm.,  vol.  i.  pp.  124,  126,  130.  The  best  authorities  upon  the  his- 
tory of  the  origin  and  growth  of  the  two  propositions,  that  free  ships  make  free 
goods,  and  enemy's  ships  enemy's  goods,  and  of  the  armed  Neutralities  of  1780 
and  1800,  are  to  be  found  in  the  following  authorities : — 

1.  Ward's  Treatise  on  the  Relative  Rights  and  Duties  of  Belligerent  and  Neu- 
tral Powers.     London,  1801. 

2.  Manning's  Law  of  Nations. 

3.  Wheaton's  History. 

4.  Wheaton's  Elements. 

5.  Annual  Register,  vol.  xxiii.     (1780.) 

6.  State  Papers,  p.  345,  &c.,  vol.  xliii.     (1801.) 

7.  History  of  Europe,  ch.  v.  p.  76,  &c. 

8.  State  Papers,  p.  234,  &c. 

9.  Letters  of  Sulpicius  (Lord  Grenville)  to  the  Editor  of  the  Porcupine. 

10.  Dr.  Croke's  Answer  to  Professor  Schlegel. 

11.  Diaries  and  Correspondence  of  James  Harris,  First  Earl  of  Malraesbury. 
London,  1844. 

12.  Memorials  and  Correspondence  of  Charles  James  Fox,  edited  by  Lord  John 
Russell.     London,  1853. 

13.  Die  Politik  der  Seemachte  und  der  Fortschritt  des  Volkerrechts,  August  11, 
1855  (Hamburg,)  by  Professor  Wiirm. 

14.  Memoire  sur  la  Neutralite  armee  maritime.     Par  M.  le  comte  de   Goertz, 
ministre  d'Etat  de  S.  M.  Prussienne,  et  son  ministre  a  la  dicte  de  1'Empire.    Paris, 
1805. 

15.  Kent's  Commentaries,  vol.  i.  Lecture  vi. 

16.  Secret  History  of  the  armed  Neutrality,  1792.     A  translation  of  a  former 
inaccurate  edition  of  Goertz's  work. 

17.  A  collection  of  public  Acts  and  Papers  relating  to  the  Principles  of  armed 
Neutrality,  brought  forward  in  the  Years  1780, 1781.   London,  1801.    (Hatchard.) 

18.  Dohm,  Materialen  fur  die  Statistik,  Band  iv. 

19.  Henning,  Sammlung  der  Staatsschriften,  Band  xi. 

(c)  Pp.  126-7.     See  Manning,  pp.  244-8,  for  the  Conventions  preceding  1642. 

(d)  A  Treaty  between  France  and  the  Porte,  in  1604,  stipulated  that  French 
property  found  on  board  the  ships  of  the  enemies  of  the  Porte,  should  be  restored 
to  the  owner;  and  that  goods  belonging  to  the  enemies  of  the  Porte,  laden  on 
French  Vessels,  should  not  be  liable  to  seizure. — Dumont,  vol.  ii.  p.  40. 
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to  a  degree  of  unjust  severity.     In  1642,  therefore,  the  law  of  the  Con- 
solato  was  the  acknowledged  International  Law  of  Europe. 

CLXXV.  The  Treaty  which,  if  its  language  alone  were  considered, 
might  be  deemed  the  first  which  introduced  between  Christian  Powers 
the  principle  of  free  ships  free  goods,  is  the  Treaty  of  Paris  between 
France  and  Holland  in  1646. 

But  eight  years  afterwards,  when  the  interpretation  of  it  was  disputed, 
De  \Yitt  found,  to  his  amazement,  that  the  French  construed  this  treaty 
as  containing  only  a  relaxation  of  the  severe  French  ordonnance  of  1584 
(to  which  indeed  the  treaty  referred,)  and  as  only  restoring  things  to  the 
condition  in  which  they  were  before  the  ordonnance,  viz.,  that  enemies' 
goods  found  on  board  a  neutral  ship,  should  not  entail  the  confiscation  of 
the  ship  and  of  the  remainder  of  the  cargo.(e) 

The  language  of  the  third  article  of  a  treaty  between  France  and  the 
Hanse  Towns  in  1655,  is  identical  with  the  language  in  the  treaty  just 
named.  It  must  therefore  receive  a  similar  construction. 

De  Witt's  own  opinion  as  to  the  rights  of  Neutrals  is  clearly  shown  in 
the  placaart  published  by  Holland,  1652,  in  the  approaching  war  against 
England.  Not  only  are  Dutch  subjects  fordidden  to  carry  neutral  pro- 
perty to  enemies'  ports,  but  neutral  vessels  found  near  the  coasts  of  Eng- 
land, or  of  her  colonies,  though  on  their  way  to  a  neutral  port,  are  to  be 
condemned  by  the  Dutch  Prize  Court  if  laden  "  en  partie  ou  entierement 
de  quelque  munition  de  guerre  ou  de  bouche."(f} 

*The  Treaty  of  Upsal,  between  Cromwell  and  Christina  (llth  r^o^n-i 
of  April,  1654,)  was  remarkable,  among  other  reasons,  for  having  L 
been  negotiated  under  the  auspices  of  Oxenstiern  and  Whitelock.  It 
recognized  the  rights  of  commerce  and  of  neutral  independence  to  the 
fullest  extent ;  but  it  contained  this  clause  : — "  Lest  such  free  naviga- 
tion should  be  prejudicial  to  the  confederate  that  is  at  war,  and  lest  hos- 
tile goods  and  wares  should  be  concealed  under  the  disguise  of  friend- 
ship, and  for  removing  all  suspicion  and  fraud,  passports  and  certificates 
shall  be  provided.  "(</) 

CLXXVI.  A  variety  of  treaties  between  commercial  nations,  and 
especially  between  England  and  the  Northern  Powers,  occupy  the  next 
eight  or  nine  years,  all  containing  general  stipulations  about  the  free- 
dom of  commerce,  none  containing  the  maxim  of  free  ships,  free  goods. (^) 

One  of  these  treaties  was  contracted  between  England  and  Holland  in 
1662  ;(i)  and  the  absence  of  any  assertion  of  the  maxim  is  remarkable, 
for  it  appears  that  in  December,  1654,  the  Dutch  had  made  an  earnest 
attempt  to  procure  its  assertion  from  Cromwell, (&)  offering,  in  order  to 
obtain  it,  to  yield  a  right  of  neutrality,  which,  according  to  the  best  au- 
thorities, is  founded  on  the  law  of  nature;  viz.,  the  right  that  the  goods 


(e)  Ward,  130. 
(.>' 


Vide  post  as  to  the  contraband  character  of  provisions,  Ward,  133. 

(y)  Chalmer's  Treaties,  vol.  i.  pp.  25,  26.     Ward,  134.' 

(k)  The  Treaties  between  (1.)  Cromwell  and  the  Dutch,  1654;  (2.)  Cromwell 
and  France,  1655;  (3.)  Denmark  and  Sweden,  1658,  and  (4.)  another,  1660;  (5.) 
Sweden  and  Moscow,  1661;  (6)  England  and  Prussia,  1661;  (7.)  England  and 
Denmark,  1661 ;  and  (8.)  England  and  Holland,  1662.  Vide  post. 

(t)  Ward,  135.  (k)  Thurloe,  xxxiii. 


218  PHILLIMORE    ON    INTERNATIONAL    LAW. 

of  friends  taken  on  board  the  ships  of  enemies  should  be  restored. 
Cromwell  refused  the  offer,  and  the  treaty  of  England  and  Holland  in 
1654(A  was  made  upon  the  old  rule,  though  each  of  the  contracting  par- 
ties had  stipulated  for  the  new  principle  in  their  treaties  with  other 
Powers. 

r*9fin       *^  was  w*kh  an  offer  to  concede  this  ancient  acknowledged 
-I  neutral  right,  that  the  Dutch  proceeded  to  negotiate  for  the 
introduction  of  the  new  principle  with  Spain  in  1650,  Portugal  in  1661, 
France  in  1662. (m) 

r*2fi21       CLXAVII.  It  was  in  1650(«)  that  the  maxim  of  the  flag 
J  *covering  the  cargo  became,  for  the  first  time,  the  subject  of  the 
provisions  of  a  Treaty  between  Christian  Powers. 

By  the  13th  and  14th  articles  of  a  Treaty  concluded  in  that  year 
between  Holland  and  Spain,  it  is  provided  that  the  goods  of  the  Enemy 
on  board  the  Neutral  shall  be  free,  but  it  is  at  tJie  same  time  provided 
that  the  goods  of  the  Neutral  found  on  board  the  Enemy  shall  be  con- 
fiscated, (o)  The  two  rights  are  thus  set  one  against  the  other.  The 
Dutch  obtained  the  same  terms  from  Portugal(p)  in  1661,  and  from 
France  in  1662.  Mr.  Ward  shows  how  clearly  and  precisely  the  right 

(Z)  Dumont,  viii.  11-74.  (TO)  Ward,  135. 

(n)  It  is  to  the  Dutch  that  must  be  ascribed,  not  only  the  introduction  of  the 
principle,  "  that  free  ships  shall  make  free  goods,"  in  the  first  Treaty  in  which  this 
was  recognized  between  two  Christian  Powers,  but  their  steadfastness  of  purpose 
in  negotiating  for  this  privilege  was  the  occasion  of  its  ever  having  been  at  all 
generally  stipulated  in  Treaties  between  European  Powers.  The  carrying  trade, 
one  great  source  of  their  commercial  wealth  and  maritime  importance,  evidently 
had  its  security  incalculably  augmented,  and  its  value  proportionably  heightened, 
by  an  arrangement  which  allowed  the  Dutch,  when  neutral,  to  carry  on  the  com- 
merce of  all  States  at  war,  at  a  time  when  war  was  the  rule,  and  peace  the  excep- 
tion among  the  States  of  Europe.  De  Witt  made  the  attainment  of  this  privilege 
the  constant  aim  of  his  negotiations  in  France  and  England.  But  he  never  thought 
of  claiming  this  principle  as  a  right ;  his  whole  aim  was  to  obtain  it  as  a  privilege  ; 
and  his  negotiators  endeavoured  to  procure  this  stipulation,  by  offering,  in  return, 
invariably,  that  the  goods  of  Neutrals  found  on  board  the  ships  of  enemies  should 
be  lawful  prize  to  the  captors." — Manning's  Law  of  Nations,  pp.  250-1. 

Treaties  in  which  it  is  stipulated  that  Free  Ships  make  Free  Goods,  from  1650 
to  1713,  inclusive: — 

(1.)  Spain  and  Holland,  (arts,  xiii.-xiv.)  1650. 

(2.)  England  and  Portugal,  (first  English  Treaty)  1654. — Dumont,  vi.  11-84. 
(3.)  France  and  Spain,  (Treaty  of  the  Pyrenees)  art.  xix.,  1659. — Schmauss,  I. 
690.     Renewed  at  Aix-la-Chapelle,  1668. 

Holland  becomes  a  party  to  this  Treaty  in  1661. — Dumont,  vi.  11-346. 
5.)  Denmark  and  France,  1662. 
6.)  France  and  Holland,  1662  (art.  xxv.) 


T. 

(8. 

(9. 
(10. 
(11. 


England  and  Spain,  1667. 

Sweden  and  Holland,  1667. 

England  and  Holland,  1667  (atBreda.)   Renewed  1668. — Dumont,  vii.  1,  49. 

England  and  Holland,  1674  (art.  viii.) — Schmauss,  I.  979. 

Sweden  and  Holland,  1675. — Dumont,  vii.  1,  317. 


( 12.)  France  and  England,  1677  (art.  viii.) — Dumont,  vii.  1,  329. 
(13.)  France  and  Holland,  1678  (art.  xxii.)  Treaty  of  Nimeguen. — Dumont,  vii. 
1,359. 

(14.)  Sweden  and  Holland,  1679.— Dumont,  vii.  1,  440. 

(15.)  Treaties  between  England  and  Holland  in  1689. — Dumont,  vii.  11,  236. 
(16.)  France  and  Holland,  1697  (art.  xvii.,)  at  Ryswick. — Dumont,  vii.  11,  389. 
(17.)  Treaties  of  Utrecht,  1713-1714.     Dumont,  viii.  1,  348-349,  379-380,  409. 
(o)  Manning,  248.     Dumont,  vi.  1,  571.  (p)  Vide  ante. 
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of  the  Belligerent  is  set  against  the  right  of  the  Neutral  by  citing  the 
24th  article  of  the  Treaty  of  the  6th  of  August,  1661 : — "  Bona  quaelibet 
ac  merces,  sive  ad  dictos  regem  ordinesque  spectabunt  sive  ad  utrumvis 
populum,  si  navibus  alterutri  parti  inimicis  hostibusque  creditae  ac  in  iis 
deprehensae  fuerint,  non  minus  quain  naves  ipsae  in  praedam  cedant,  ac 
fisco  occupantium  addicantur  :  merces  vero  ac  res  quaecunque  ad  partes 
utriuslibet  hostem  pertinentes,  regis  ordinumque  jam  dictorum  aut  utrius- 
cunque  populi  navibus  impositae,  in  eas  fisco  nil  juris  esto,  adeoque  nee 
detineantur,  nee  possessoribus  intervertantur." 

This  article  is  almost  literally  translated  in  the  thirty-fifth  article  of 
the  Treaty  with  France  in  A*pril,  1662 ;  and  here  we  find  the  first 
introduction^)  of  the  maxim,  "  Free  ships,  free  goods." 

*CLXXVIII.  Between  the  date  of  the  last  Treaty  in  1662  r*9fio-i 
and  the  year  1715,  there  appears  to  be  eleven(r)  Treaties  con-  L 
tracted  by  seven  States,  in  which  the  same  or  similar  terms  were 
employed  ;(s)  and  during  the  whole  period  from  1642  to  the  Treaty  of 
Utrecht,  1713,^)  there  appears  to  be  about  seventeen  Treaties  in  which 
this  stipulation  is  inserted. 

CLXXIX.  It  was  in  1654  that  England  made  a  Treaty  with  Portugal, 
in  which,  for  the  first  time,  England  agreed  that  the  flag  should  cover 
the  cargo ;  but  in  the  same  Treaty  it  was  stipulated  that  the  goods  of 
either  party  should  be  lawful  prize  if  found  on  board  the  enemies  of  the 
other,  (w) 

CLXXX.  There  are  some  very  important  observations  which  apply 
generally  to  all  the  Treaties,  in  which,  during  this  period,  the  new  rule 
was  introduced.  , 

1st.  In  these  Treaties  the  maxim  is  acknowledged  on  particular 
occasions  between  particular  States,  not  unfrequently  inserted  by  a  State 
in  one  Treaty,  and  omitted  by  it  in  another  made  almost  contempora- 
neously with  different  States. (x) 

(q)  Full  twenty  years  (Mr.  Ward  observes)  after  the  commencement  assigned  to 
it  by  Schlegel  and  Busch. — Ward,  136. 

(r)  Twelve,  therefore,  inclusive  of  the  Treaty  of  1662.  («)  Ward,  140. 

(I)  England  and  France  (art.  xvii.)  Treaty  of  Utrecht,  1713.  "And  as  it  is 
now  stipulated,  concerning  ships  and  goods,  that  free  ships  shall  also  give  a 
freedom  to  goods,  and  that  everything  shall  be  deemed  to  be  free  and  exempt 
which  shall  be  found  on  board  the  ships  belonging  to  the  subjects  of  either  of  the 
confederates,  although  the  whole  lading,  or  any  part  thereof,  should  appertain  to 
the  enemies  of  either  of  their  majesties,  contraband  goods  being  always  excepted, 
on  the  discovery  whereof,  matters  shall  be  managed  according  to  the  sense  of  the 
subsequent  articles ;  it  is  also  agreed,  in  like  manner,  that  the  same  liberty  be 
extended  to  persons  who  are  on  board  a  free  ship,  with  this  effect,  that  although 
they  be  enemies  to  both,  or  to  either  party,  they  are  not  to  be  taken  out  of  that 
free  ship,  unless  they  are  soldiers,  and  in  actual  service  of  the  enemies." — Chal- 
mer's  Collect,  of  Treaties,  vol.  i.  p.  402. 

(u)  Dumont,  vi.  11,  84.  The  new  maxim  continued  to  be  the  subject  of  stipula- 
tions between  England  and  Portugal  till  1842,  when  it  was  abandoned,  and  the  old 
principle  restored. 

(x)  E.  g.  England  and  Portugal,  in  1654,  not  inserted,  and  for  the  first  time 
England  and  Holland,  same  year,  omitted,  and  the  Treaty  of  England  and  Sweden 
the  next  year,  1655,  contains  express  provisions  negativing  the  maxim.  "  Indeed," 
Mr.  Manning  truly  says,  "  in  pursuing  this  investigation  chronologically,  nothing 
can  be  more  obvious  than  that  nothing  like  a  general  principle  was  established  by 
the  Treaties  of  the  seventeenth  century." — Law  of  Nations,  p.  250.  Thus,  again, 
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*2ndly.  The  maxim  is  never  propounded  or  acknowledged  as 
L  -I  one  of  International  law,  as  one  of  universal  obligation,  and 
therefore  binding  upon  the  community  of  States.  (^) 

3rdly.  The  maxim  is  during  this  period  universally  found  in  con- 
nection with  the  converse  maxim  that  "enemies'  ships  make  enemies' 
goods." 

4thly.  The  internal  and  municipal  regulations  of  one  of  the  principal 
maritime  countries,  viz.,  France,(z)  are  directly  at  variance  with  the 
recognition  of  this  maxim ;  such  regulations  being  promulgated  as  univer- 
sally applicable  after  Treaties  recognizing  the  maxim  in  question  had 
been  entered  into  by  France  with  particular  States. 

Thus  while  by  her  Treaties  of  1655  with  England  and  the  Hanse 
Towns,  with  Spain  in  1659,  with  England  in  1677,  France  stipulated 
for  the  maxim  that  "the  neutral  flag  covers  the  cargo"  (que  le  navire 
libre  rend  libre  la  cargaison,}  in  the  month  of  August,  1681,  France 
r*9(\^~\  Pu*  ^or^  ner  jugtly  famous  *  Ordonnance  de  la  Marine,"  in 
J  which  not  only  is  the  opposite  doctrine  precisely  and  firmly 
established,  but  the  harsher  principle  that  the  enemy's  property  found 
on  board  the  neutral  ship  entails  the  condemnation  both  of  the  ship  and 
the  neutral  or  friendly  cargo.  An  arret  du  conseil  of  the  26th  October, 
1692,  orders  this  ordonnance  to  be  rigorously  executed.  In  1704,  a 
reglement  du  roi  carried  the  principle  yet  farther.  And,  lastly,  in  1744, 
a  new  reglement  re-enacted  and  reinforced  all  the  severities  of  the  French 
law  upon  this  subject. 

CLXXXI.  It  has  been  said  that  the  very  diversity  of  the  stipulation 
into  which  the  same  countries  have  entered  upon  this  same  subject, 
demonstrates  the  character  of  the  stipulation,  viz.,  that  of  a  particular 
compact  binding  particular  parties,  not  that  of  a  general  rule  obligatory 
upon  all.  But  there  is  also  strong  negative  proof  upon  this  point,  and 
that  of  two  kinds. 

First,  the  proof  derived  from  commercial  Treaties  containing  different 
or  contrary  conditions,  which  appear  to  be,  during  the  period  from  1642 
to  1715,  seven  in  nuinber.(a) 

Holland  and  France,  1662,  (art.  xx.)  maxim  introduced.  Holland  and  England, 
same  year,  not  mentioned. 

(y]  The  two  propositions  have,  however,  been  judicially  held  to  be  distinct  and 
independent  of  each  other.  The  Cygnet,  2  Dodson's  Adm.  Rep.,  p.  299.  The 
Nereide,  9  Cranch's  (Amer.)  Rep.,  p.  338,  confirming  the  opinions  of  Lord  Liver- 
pool. Discourse  on  Neutral  Nations,  p.  20,  and  Mr.  Ward.  pp.  145-6. 

(z)  I  had  occasion  to  observe,  in  a  former  note,  that  M.  de  Hautefeuille  is  strongly 
prejudiced  against  England.  It  is  fair  to  say,  that  in  his  endeavour  to  establish 
that  free  ships  free  ffoods,  is  a  primitive  law  of  nations,  he  does  not  spare  France : 
"  La  France,  je  le  dis  avec  peine,  mais  je  dois  le  dire,  a  depassee  toutes  les  autres 
nations  dans  cette  voie.  Protectrice  ardente  et  e'claire'e  des  droits  des  peuples 
dans  les  artes  diplomatiques,  elle  maintient  et  promulgue  des  loix  inte"rieures  qui 
aneantissent  ces  droits  dans  leur  parties  les  plus  essentielles,  et  emploie  la  force 
brutale  pour  faire  aux  peuples  neutres  et  independants  1'application  de  ces  loix 
iniques  et  etrangeres." — Des  Droits  et  des  Devoirs  des  Nations  Neutres,  t.  iii.  p.  261. 

(a)_Ward,  127.  France  and  Courland,  1643.  Duke  of  C.  prohibited  from 
carrying  any  merchandize  to  enemies  of  France.  Otherwise  perfect  freedom  of 
commerce.  Placaart,  by  De  Witt,  in  war  against  England  (1632.)  Treaty  of  Upsal 
between  England  and  Sweden,  llth  April,  1654.  Dumont,  t.  vi.  pt.  ii.  p.  80. 

"Lest  such  free  navigation,"  says  the  article,  "should  be  prejudicial  to  the  con- 
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Secondly,  the  proof  derived  from  commercial  Treaties  which  are 
altogether  silent  as  to  the  maxim,  though  their  object  and 
^character  would  require  its  enunciation  if  it  were  to  be  relied 
upon.  These  appear  to  be,  speaking  of  the  same  interval,  between 
thirty  and  forty  in  number.(6) 

*CLXXXII.  The  interval  between  the  Treaty  of  Utrecht  and  r*9/>7-i 
the  first  Armed  Neutrality,(c)  (1713-1780)  does  not  show  any  L  •  J 
material  change  in  the  progress  or  decline  of  the  new  maxim. 

It  appears  to  have  been  sometimes  the  subject  of  stipulation,  but  more 
frequently  passed  over  silently  in  the  commercial  Treaties  of  this  period. 
And  this  estimate  proceeds  upon  the  basis,  that  all  Treaties,  though 
containing  no  new  reference  to  the  particular  maxim,  but  being  confir- 
matory of  former  Treaties  in  which  it  has  been  mentioned,  are  to  be 
counted  as  new  Treaties  upon  the  subject. 

Mr.  Ward,  after  a  careful  and  elaborate  analysis,  reckons  the  number 
of  the  Treaties  in  which  the  observance  of  the  principle  is  stipulated 
for,  to  amount  to  twenty;  that  is,  however,  by  including  all  the  Treaties 
which  confirmfcfy  the  Treaties  of  Utrecht,  and  also  by  reckoning  each 
contract  between  any  two  parties  at  a  general  Treaty  as  a  separate  Treaty 
of  itself  ;(e)  and  he  computes  the  number  in  which  no  notice  of  the 
principle  is  taken,  to  be  not  less  than  thirty-four. 

And  then  he  proceeds  to  state  this  summary  of  the  whole  numerical 
argument — that  is  to  say,  the  argument  derivable  from  the  number  of 
Treaties  which  have  contained  the  stipulation  that  "free  ships  make  free 
goods,"  in  the  long  interval  between  1642  and  1780 :(/) — «  And  thus/' 

federate  that  is  at  war,  and  lest  hostile  goods  and  wares  should  be  concealed  under  the 
disguise  of  friendship,  and  for  removing  all  suspicion  and  fraud,  passports  and  cer- 
tificates shall  be  provided." — Chalmer's  Treaties,  vol.  i.  pp.  25-26.  Confirmed  by 
Treaties  of  1656  between  Cromwell  and  Gustavus. — Dumont,  ib.,  p.  125.  Treaty 
of  1661.  Denmark  and  France,  November,  1645.  France  and  Holland,  1646  (as 
explained  by  Ward,  128-132.)  England  and  Denmark,  1670  (art.  xx.) 

(4)  Mr  Ward  enumerates: — Denmark  and  Holland,  1645.  Denmark  and  Sweden, 
1658.  The  same,  1660.  Spain  and  Hanse  Towns,  1647.  Cromwell  and  Holland, 
1654.  Cromwell  and  Spain,  1655.  Sweden  and  Moscow,  1661.  England  and 
Prussia,  1661.  England  and  Sweden,  1661.  England  and  Denmark,  1661.  Eng- 
land and  Holland,  1662.  Sweden  and  France  in  1661,  1662,  1663.  Denmark  and 
Holland,  1666.  England  and  Denmark  (at  Breda,)  1669.  England  and  Spain,  (at 
Breda,)  1666  and  1670.  England  and  Savoy,  1668.  England  and  Sweden,  1666. 
The  same,  1674.  France  and  Sweden,  1672.  Sweden  and  Holland  (at  Nimeguen.) 
Spain  and  Holland  (at  Brussels,  before  Nimeguen.)  England  and  the  Porte,  1675. 
England,  Sweden,  and  Holland,  1700.  Holland  and  Denmark,  1701.  Dutch  Treaties 
with  Barbary  States.  Tripoli,  1 703.  Tunis,  1708.  Portugal  and  Spain,  1701.  Eng- 
land and  Portugal,  1703.  England  and  Dantzic,  1706.  Between  the  same  parties, 
at  Utrecht,  1713.  Algiers,  1712.  Utrecht  in  1713,  and  in  the  second  Treaty  of 
Utrecht,  1714,  between  England  and  Spain.  The  new  Treaties  Between  1715  and 
1780,  containing  the  maxim  "Free  ships  make  free  goods:" — Russia  and  Holland, 
1715  (arts.  v.  ix.) — Dumont,  t.  viii.  pp.  470-1.  Spain  and  Austria  (Treaty  of 
Vienna.  1725)  (arts,  viii.-x.) — Dumont,  t.  viii.  p.  479.  Prussia  and  Sweden,  1762. 
— De  Martens,  Rec.,  t.  i.  p.  39.  France  and  Holland,  1778,  (arts,  xiv.-xxiii. — De 
Martens,  t.  ii.  pp.  594-597. 

(c)  Ward,  148. 

(d)  E.  g.  Treaty  of  Aix-la  Chapelle,  1748.     Treaty  of  Paris,  1763. 

(e)  Ward,  150. 

(/)  I  do  not  pledge  myself  to  an  exact  agreement  as  to  the  numbers;  but  the 
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he  says, ({ according  to  this  enumeration,  not  less  than  thirty-four  Treaties 
passed  between  the  various  maritime  States,  from  the  year  1715  to  1780, 
which  take  no  notice  of  the  principle  before  us;  and  these,  in  addition 
to  thirty-one  which  were  formed  between  1642  and  1715,  the  epoch 
whence  Schlegel,  on  the  authority  of  Busch,(^)  commences  the  series  of 
contrary  ^conventions,  make  in  all  no  less  than  sixty-five. 
L  J  Seven  are  to  be  added,  which,  as  we  see,  were  actually  adverse. 
And  the  maxim  is,  therefore,  either  positively  denied,  or  totally  un- 
noticed, by  as  many  as  seventy-two.  Granting,  then,  what  is  not 
improbable  (calculating  upon  the  ground  which  has  here  been  pursued,) 
that  there  are  thirty-five  Treaties  favourable  to  the  principle,  what  is  to 
become  of  the  proof  that  it  forms  so  considerable  a  majority  as,  of 
necessity,  to  make  the  rule  for  all  countries  not  bound  ?  The  power  of 
thus  binding  them,  our  principles  have  wholly  denied,  into  whatever 
proportion,  on  the  one  side  or  the  other,  the  Treaties  may  be  divided. 
But  it  seems  not  a  little  extraordinary,  that  so  new  a  paradox  should  be 
started  as  law  with  such  fragile  foundations,  even  as  to  the  fact."  (A) 

CLXXXIII.  There  are  two  Treaties  contracted  during  this  period, 
the  provisions  of  which  require  especial  attention. 

First.  The  Treaty  between  France  and  Hamburg  in  1769. 

Secondly.  The  Treaty  between  France  and  Mecklenburg  in  1779. 

The  Treaty  between  France  and  Hamburg  of  1769, (t)  contains  the 
following  provisions  :  Art.  XIV.  "Comnie  il  est  necessaire  que  les  bour- 
geois et  habitans  de  la  dite  vilie  sachent  en  quoi  consiste  la  liberte  de 
leur  commerce  et  navigation,  en  temps  de  guerre,  et  qu'ils  ayent  une 
connoissance  parfaite  des  risques  qu'ils  courront  en  faisant  un  commerce 
illicite  et  defendu,  il  a  ete  arrgte",  que  la  confiscation  aura  lieu  dans  les 
cas  suivans : 

1.  "Lorsque  des  effets,  merchandises  et  denrdies  appartenants  aux 
bourgeois  et  habitans  de  la  dite  ville,  se  trouveront  charges  dans  un 
navire  ennemi,  quand  meme  ils  ne  seroient  pas  de  contrebande. 

2.  "Lorsque   des   effets   et   marchandises   de   contrebande,  ci-apres 
r*26Q1  de'signe's,  se  trouveront  charge's  dans  un  navire  de  *la  dite  ville, 

-I  et  que  leur  destination  sera  d'etre  ported  aux  pays  et  places  des 
ennemis  de  la  courronne. 

3.  "Lorsque  des  effets,  marchandises  et  denrees,  appartenants  aux 
ennemis  du  Roi,  et  servants  a  1'equipement,  approvisionnement,  ou  sus- 
tentation  de  leurs  troupes,  ou  de  leurs  auxiliaries,  se  trouveront  charges 
dans  un  navire  de  la  dite  ville.     Pour  ce  qui  regarde  le  navire  meme, 
et  le  reste  du  chargement,  la  decision  se  trouve  &  1'Article  XVH.  du 

present  TraiteV' 

**#### 

Art.  XVII.  The  next  article,  it  will  be  seen,  contains  a  mitigation  of 

inaccuracy,  if  any,  is  so  slight  as  to  be  immaterial,  and  to  leave  the  argument  from 
the  relative  numbers  unaffected. 

(ff)  Vide  ante.  p.  262,  note  (a]  as  to  the  value  of  such  authority. 

(h)  Ward,  p.  152. 

(«)  Treaty  between  France  and  Hamburg,  1769. — De  Martens,  Rec.  de  Tr.  t.  i. 
p.  634. 
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the  peculiar  severity  of  the  French  law : — "  Les  marchandises  de  con- 
trebande  et  les  denrees  de  la  qualite  specifiee  par  les  articles  pre"cedens, 
et  dans  les  cas  y  explique's,  ainsi  que  tous  les  effets,  denrees  et  marchan- 
dises generalement  quelconques,  appartenantes  aux  ennemis  du  Roi,  qui 
se  trouveront  sur  les  navires  de  la  dite  ville,  seront  confisquees;  mais  le 
navire,  ni  le  reste  du  chargemont,  ne  seront  pas  sujets  k  confiscation." 

CLXXXIV.  The  Treaty  between  France  and  Mecklenburg  Schwerin, 
of  September,  1799, (&)  contains  the  following  provisions: — Art.  XI. 
"  S'il  survenoit  une  guerre  entre  le  Roi  et  quelques  Puissances  autres 
que  1'Empereur  et  1'Empire  d'Allemagne,  ce  qu'a  Dieu  ne  plaise,  les 
vaisseaux  de  Sa.  Maj.  et  ceux  de  ses  sujets,  armes  en  guerre  ou  autre- 
ment,  ne  pourront  empecher,  arreter  ni  retenir  les  navires  de  Mecklen- 
bourg  sous  quelque  pretexte  que  ce  soit,  quand  meme  ils  iroient  dans  les 
villes,  ports,  havres  et  autres  lieux  dependans  des  Puissances  ennemies 
de  Sa  Maj.,  si  ce  n'est  dans  les  cas  ci-apres  expliques.  Et  pour  preVenir, 
autant  qu'il  sera  possible,  tout  commerce  illicite  en  temps  de  guerre,  le 
Se"renissime  Due  s'engage,  dans  le  cas  d'une  rupture  entre  la  France  et 
quelque  Puissance  autre  que  *l'Empereur  et  1'Empire  d'Alle- 
magne,  de  ne  pas  permettre,  sous  quelque  pretexte  que  ce  soit, 
que  les  sujets  de  S.  A.  Serenissime  fournissent  aux  ennemis  du  Roi 
aucunes  armes,  munitions  de  guerre,  ni  marchandises  de  contrebande 
ci-apres  designers." 

Art.  XII.  "  Comme  il  est  necessaire  que  les  sujets  du  Serenissime 
Due  de  Mecklenbourg  sachent  en  quoi  consiste  la  liberte  de  leur  com- 
merce et  navigation  en  temps  de  guerre,  et  qu'ils  ayent  une  connoissance 
parfaite  des  risques  qu'ils  courront  en  faissant  commerce  illicite  et  de- 
fendu,  il  a  ete  arrete  que  la  confiscation  aura  lieu  dans  les  cas  suivans, 
savoir : — 

1.  "Lorsque  des  effets,  marchandises,  et  denrees  appartenans  aux 
dits  sujets  Mecklenbourgeois.  se  trouveront   charge's  dans   un  navire 
ennemi,  quand  meme  ils  no  seroient  pas  de  contrebande. 

2.  "Lorsque  les  effets  et  marchandises  de  contrebande,  ci-apres  de*- 
signe"s,  se  trouveront  charges  dans  un  navire  du  dit  Duche",  et  que  leur 
destination  sera  d'etre  portes  aux  pays  et  places  des  ennemis  de  la  cou- 
ronne. 

3.  "Lorsque  des  effets,  marchandises,  et  denies  appartenans  aux 
ennemis  du  Roi,  et  servant  a  1'equipement,  approvisionnement  ou  susten- 
tation  de  leurs  troupes  ou  de  leurs  auxiliaries,  se  trouveront  charge's  dans 
un  navire  Mecklenbourgeois.     Pour  ce  qui  regarde  le  navire  meme  et 
le  reste  du  chargement,  la  decision  se  trouve  a  1'Art.  XV.  du  present 

Traite. 

*  *  ####*# 

Art.  XXI.  "  Les  vaisseaux  Mecklenbourgeois  sur  lesquels  il  se  trouvera 
des  marchandises  appartenantes  aux  ennemis  de  S.  M.,  ne  pourront  e'tre 
retenus,  amends,  ni  confisques,  non  plus  que  le  reste  de  leur  cargaison ; 
mais  seulement  les  marchandises  et  denrees  de  la  qualite  de  celles  sp6- 

(&)  Treaty  of  Commerce  between  France  and  Mechlenburg  Schwerin,  dated  18th 
September.  1779.— De  Martens,  Rec.  de  Tr.,  t.  ii.  p.  709. 
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cifie"es  par  1'Art.  XV.,  appartenantes  aux  ennemis  de  la  France,  seront 
confisque"es,  de  mgme  que  les  marchandises  de  contrebande.  S.  M. 
derogeant  h  cet  e"gard  a.  tous  usages  et  ordonnances  h,  ce  contraires, 
*meme  k  celles  des  annees  1536,  1584,  et  1681,  qui  portent  que 
L  J  la  robe  ennemie  confisque  la  marchandise  et  le  vaisseau  ami. 
Bien  entendu  que  si  la  partie  du  chargeinent  qui  se  trouvera  sujette  a. 
confiscation  e'toit  si  considerable,  qu'elle  ne  put  etre  chargee  sur  le  na- 
vire  Francois,  il  sera  permis  en  ce  cas  au  capitaine  du  vaisseau  Francois, 
de  conduire  le  navire  Mecklenbourgeois  dans  le  plus  proche  port  de 
France,  pour  etre  les  denre"es  et  marchandises  sujettes  a-  confiscation 
de"chargees  sans  retardement,  apres  quoi  le  navire  de  Mecklenburg  avec 
le  reste  de  sa  cargaison,  sera  relache"  et  mis  en  pleine  liberte." 

CLXXXV.  Whatever,  therefore,  may  be  the  correct  opinion  upon  the 
abstract  question,  the  historical  facts  which  have  been  set  forth  render 
it  impossible  to  deny,  as  far  as  we  have  hitherto  gone,  first,  that  the 
maxim  "  free  ships  make  free  goods,"  was  never  part  of  general  Inter- 
national Law;  and,  secondly,  that,  of  all  nations,  France  had,  in  her 
general  policy,  enforced  the  opposite  doctrine  with  the  greatest  severity, 
and  had  even  added  to  it  the  supposed  converse  proposition  that  "  ene- 
mies' ships  make  enemies'  goods."  This  severity  appears  to  have  been 
confined  to  France  and  Spain. (l\ 

The  practice  of  the  International  tribunals,  the  Prize  Courts  of  Eng- 
land, has  invariably  maintained  a  doctrine  opposed  to  the  severities  of 
the  French  and  Spanish  law,  and,  therefore,  when  in  1640  France 
attempted  to  justify  her  confiscation  of  English  neutral  vessels  by  alleging 
a  similar  practice  on  the  part  of  England,  it  was  replied  by  the  best 
civilian  of  the  age,  Sir  Henry  Martin,  "  that  which  is  alleged  by  the 
French  to  be  practised  in  our  Courts  of  Admiralty,  is  absolutely  denied ; 
and  neither  the  law  nor  the  practice  hath  ever  been  here  to  confiscate 
the  goods  of  friends  for  having  enemies'  goods  among  them  :  we  are  so 
far  from  doing  any  such  act  of  injustice,  that,  when  in  time  *of  p^-To-i 
war  we  have  met  with  any  such  prizes,  the  freight  hath  always  L 
been  paid  by  the  taker  for  those  enemies'  goods  that  he  took,  and  those 
that  belonged  to  friends  were  duly  restored  to  them."(»i) 

On  the  16th  of  August,  1689,  a  treaty  between  England  and  Holland 
contained  stipulations  introducing  the  French  law  on  this  subject  in  the 
war  against  France ;  here,  as  in  the  later  war  against  French  aggression, 
we  find  the  evil  and  unjustifiable  principle  of  meeting  by  retaliation  the 
violations  of  Internation  Law  committed  by  the  enemy,  a  principle  which, 
however  just  towards  him,  is  certainly  unjust  towards  the  Neutral.  The 
morality  of  the  state  and  the  individual  is  the  same  in  this  as  in  other 
respects  :  the  injured  party,  whether  it  be  a  state  or  an  individual,  must 
not  relieve  itself  from  the  act  of  the  wrongdoer  at  the  expense  of  a  third 
and  innocent  party. (n\ 

CLXXXVI.  The  year  1780  opens  a  new  chapter  in  the  history  of  the 
intercourse  of  nations, — 

(1)  Valin,  Ord.  de  la  Marine,  1.  iii.  t.  ix.  art.  vii. 

(m)  Lord  Liverpool's  Discourse,  p.  24.     Vide  ante,  account  of  this  work. 

(n)  Vide  ante,  vol.  i.  ch.  xxxiv.  p.  36. 
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"Longa  estinjuria,  longae 
"  Ambages,  sed  summa  sequar  fastigia  rerum."(o) 

In  1780,  an  accident  brought  into  the  field  an  unexpected  and  remark 
able  champion  of  the  new  doctrine — a  then  semi-barbarous  Power  of 
gigantic  dimensions,  touching  at  one  extremity  the  farthest  bounds  of 
civilization,  but  gradually  developing  at  the  other  extremity  forces  and 
resources  in  the  European  hemisphere  which  made  her  opinion  weigh 
heavily  in  the  scale  into  which  it  was  thrown.  The  vast  empire  of  Rus- 
sia was  governed  at  this  time  by  Catherine  II.  Under  her  auspices  arose 
the  first  of  the  associations  known  in  history  by  the  name  of  the  Two 
Armed  Neutralities. 

It  is  rather  the  province  of  the  historian  than  of  the  jurist  to  trace  the 
origin  and  lay  bare  the  causes  of  this  event.  But  it  must  be  observed 
that  the  memoir  of  Count  *Goertz,(^>)  the  diary  of  Lord  Malmes- 
bury,  the  records  of  De  Flassan,(g)  and  of  Von  Dohm,M  esta- 
blish,  beyond  the  possibility  of  a  reasonable  doubt,  three  things  respect- 
ing it.  First,  that  it  was  the  result  of  a  cabinet  intrigue  (which  meant 
nothing  less  than  the  welfare  of  nations,)  availing  itself  of  an  accident.  (s\ 
Secondly,  that  originally  the  Empress  had  fully  adopted  and  meant  to 
carry  into  effect  the  principles  of  International  Law  contended  for  by 
England.  Thirdly,  that  to  the  last  she  never  clearly  understood  what 
she  had  done,  or  why  she  had  given  offence  to  Great  Britain.  (£)  Count 
Panin  was  Chancellor  of  the  Empire ;  Prince  Potemkin  the  reigning 
favourite  of  the  Empress.  England,  in  her  war  with  her  Colonies,  France 
and  Spain,  sought  aid  in  an  alliance  with  Russia.  Potemkin  favoured, 
Panin  opposed  it.  The  seizure  of  two  Russian  ships  by  Spain  at  this 
time  incensed  the  Empress ;  Potemkin  availed  himself  of  her  wrath  to 
induce  her  to  order  the  equipment  of  a  fleet,  destined  to  co-operate  with 
England  against  Spain,  if  redress  were  denied.  Panin  discovered  both 
that  the  fleet  was  ordered,  and  its  destination.  He  saw  in  these  facts, 
however,  the  opportunity  *of  crushing  his  rival,  and  he  seized  it 
with  great  adroitness.  He  applauded  the  determination  of  the 
Empress,  but  artfully  suggested  that  an  occasion  now  presented  itself  to 
her  of  appearing  in  the  magnificent  character  of  the  lawgiver  of  the  seas, 

(o)  Mn.  I.  341-2. 

(p)  Memoire  sur  la  Neutrality  arme"e,  p.  104. 

(q)  Hist.  Gen.  et  Raisone"e  de  la  Dipl.  Fran9aise,  t.  vii.  p.  266. 

(r)  Denkwiirdigkeiten  meiner  Zeit,  Band  II.  100. 

(«)  L'Impe'ratrice  Marie  Therese,  s'extasiant  sur  le  rare  bonheur  de  Catherine, 
tint  au  Baron  de  Breteuil  un  discours  qui  confirme  ce  que  rapporte  le  Baron  de 
Goertz.  "  II  n'y  a  pas,"  lui  dit  elle,  a  1'occasion  de  la  neutralite  armee,  "  il  n'y  a 
pas  jusqu'a  ses  vues  les  plus  mal  combinees,  qui  ne  tournent  a  son  profit  et  a  sa 
gloire ;  car  vous  savez  sans  doute  que  la  declaration  qu'elle  vient  de  faire  pour  sa 
neutralite  maritime,  avait  d'abord  ete  arrete"e  dans  les  termes  les  plus  favorables 
a  1'Angleterre.  Cet  ouvrage  avait  etc"  fait  par  la  seule  influence  de  M.  le  Prince 
Potemkin,  et  a  1'insu  de  M.  le  Comte  de  Panin ;  et  cette  declaration,  inspiree  par 
1'Angleterre,  6tait  au  moment  de  paraitre,  lorsque  M.  de  Panin,  qui  en  a  e'te'  in- 
struit,  a  trouve"  moyen  de  la  faire  entierement  changer,  et  de  la  tourner  absolument 
en  votre  faveur." — De  Flassan,  t.  vii.  p.  272,  note  (1). 

(t)  Professor  Wurm  (the  author  of  so  many  well-known  tracts  on  maritime  law) 
tells  us  that  Catherine  said  to  Lord  Malmesbury  (18th  December,  1783,)  "  Mais 
quel  mal  vous  fait  cette  neutrality  arme"e,  ou  plutot,  nullitt  arme"e  ?" — Die  Politik 
der  Seemachte,  p.  314.  (Hamburg,  1855.) 

AUGUST,  1857. — 15 
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and  the  protectress  of  Neutrals,  and  at  the  same  time  of  avenging  the  injury 
to  herself.  The  flattery  was  so  specious  and  so  well  applied,  that  the 
Empress  placed  herself  in  the  hands  of  her  wily  and  successful  courtier. 
Panin  drew  up  a  manifesto  of  neutral  rights,  and  the  Empress  communi- 
cated it  to  France,  Spain,  and  England. 

Seldom  has  a  more  important  event  grown  from  a  more  despicable 
origin.  It  is  not,  perhaps,  with  any  unnatural  reluctance,  that  we  hear 
in  these  days  that  Europe  acquired  for  the  first  time,  towards  the  end  of 
the  last  century,  an  acquaintance  with  the  true  doctrines  of  International 
Justice,  from  a  quarrel  between  the  unprincipled  courtiers  of  a  vain  profli- 
gate woman,  whom  the  inscrutable  decrees  of  Providence  had  permitted 
to  be  the  absolute  sovereign  of  an  half-civilized  empire. 

CLXXXVII.  The  propositions  of  the  new  Russian  International  Code, 
were  as  follows  :(u) — 

I.  That  neutral  ships  might  freely  trade  from  port  to  port,  and  upon 
the  coasts  of  nations  at  war. 

II.  That  the  property  of  the  subjects  of  belligerent  Powers  should  be 
free  on  board  neutral  ships,  excepting  goods  that  were  contraband. 

III.  That  with  regard  to  contraband  goods,  the  Empress  bound  herself 
by  what  was  contained  in  the  Arts.  X.  and  XI.(aA  of  her  treaty  with 
Great  Britain,  extending  these  obligations  to  all  belligerent  Powers. 

*IV.  That  to  determine  what  characterises  a  blockaded  port, 
this  term  shall  be  confined  to  places  where  there  is  an  evident 
danger  in  entering,  from  the  arrangements  of  the  Power  which  is  at- 
tacking, with  vessels  stationary  and  sufficiently  close. 

V.  That  these  principles  shall  serve  for  a  rule  in  the  proceedings  and 
judgments  on  the  legality  of  prizes. 

CLXXXVIII.  France,  Spain,  Holland,  Denmark,  Sweden,  the  two 
latter  in  direct  violation  of  the  faith  of  treaties,  gave  in  their  adherence 
to  Russia.  At  a  later  period,  Prussia  and  the  Emperor  of  Germany 
joined  the  league.  Still  later,  Portugal  and  the  Two  Sicilies  acceded  to 
the  Russian  confederacy. 

CLXXXIX.  As  to  France,  we  have  seen  what  were  the  provisions  of 
her  treaty  seven  months  before  she  joined  the  Russian  League. 

As  to  Spain,  in  the  year  1780,  one  month  before  her  accession,  she 
had  issued  the  severest  ordinances  against  neutrals,  ordering  the  seizure 
of  vessels  which  carried  enemies'  goods  or  provisions. (y) 

To  Denmark  and  Sweden,  Great  Britain  replied  by  a  vain  appeal  to 
the  faith  of  Treaties.  Yet  how  did  the  matter  stand  between  England 
and  Denmark  ?(z) 

In  1670,  a  solemn  treaty  of  commerce  was  concluded  between  Eng- 

(u)  De  Martens,  Rec..  iii.  p.  158.     Actes  relatifs  a  la  Neutrality  arme'e. 

(a;)  "L'Article  XI.  du  Traite  de  1766  designe  les  seuls  objets  suivans  comme 
e"tant  de  contrebande : — 'les  canons,  mortiers,  armes  a  feu,  pistolets,  bombes, 
grenades,  boulets,  balles,  fusils,  pierres  a  feu,  meches,  poudre,  salpetre,  soufre, 
cuirasses,  piques,  epes,  ceinturons,  poches  a  cartouche,  selles  et  brides,  au-dela  de 
ce  qui  est  ne"cessaire  pour  la  provision  du  vaisseau.'" — De  Flassan.  vii.  p.  273. 
(note  1.) 

(y)  De  Martens,  iv.  268.     Ward,  163. 

(z)  Ward,  155,  whose  concise  and  clear  statement  I  have  transplanted  into  my 
text. 
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land  and  Denmark,  the  third  article  of  which  contained  the  definition  of 
contraband ;  but  in  which,  however,  the  words,  "  other  necessaries  for 
the  use  of  war,"  were  thought  too  indefinite.  To  remedy  this,  a  con- 
vention was  made  to  put  the  matter  out  of  doubt,  by  an  article  to  be  sub- 
stituted in  the  place  of  the  other ;  by  which  contraband  was  declared  to 
include  the  very  subjects  so  often  disputed, — ship-timber,  tar,  pitch, 
rosin,  sheet-copper,  hemp,  sails,  and  cordage.  This  was  signed  on  the 
4th  July,  1780.  On  the  *8th  was  signed  that  declaration  of  the 
Armed  Neutrality,  which  had  long  been  concerting  between  its 
original  members ;  and  in  which  the  King  of  Denmark  declares,  that  he 
understands  nothing  under  contraband,  except  the  articles  specified  in 
the  third  article  of  the  treaty  of  1670. 

CXC.  To  Russia,  Great  Britain  made  answer  as  to  the  general  law, 
that  "  his  majesty  hath  acted  towards  friendly  and  neutral  Powers  ac- 
cording to  their  own  procedure  respecting  Great  Britain,  and  conforma- 
bly to  the  clearest  principles  generally  acknowledged  as  the  Law  of  Na- 
tions, being  the  only  law  between  powers  where  no  treaties  subsist,  and 
agreeably  to  the  tenor  of  his  different  engagements  with  other  powers, 
whose  engagements  have  altered  this  primitive  law,  by  mutual  stipula- 
tions proportioned  to  the  will  and  convenience  of  the  contracting  par- 
ties." She  added,  "  that  precise  orders  had  been  given  respecting  the 
flag  and  commerce  of  Russia,  according  to  the  laws  of  nations  and  the 
tenor  of  our  treaty  of  commerce ;  that  it  was  to  be  presumed  that  no 
irregularity  would  happen,  but  that  otherwise  redress  would  be  afforded 
by  our  Courts  of  Admiralty,  judging  according  to  the  Laws  of  Nations,  in 
so  equitable  a  manner,  that  her  imperial  majesty  shall  be  perfectly  satisfied, 
and  acknowledge  a  like  spirit  of  justice  which  she  herself  possesses."(a) 

CXCI.  But  the  most  remarkable  fact  connected  with  the  Armed  Neu- 
trality of  1780,  remains  to  be  stated,  namely,  that  every  one  of  the  pow- 
ers composing  this  hallowed  league  for  the  maintenance  of  International 
Justice  upon  the  principles  of  the  Russian  edict,  departed  from  the  obli- 
gation which  they  had  contracted  as  Neutrals  as  soon  as  they  became 
Belligerents,  and  returned  without  shame  or  hesitation  to  the  practice  of 
the  ancient  law. 

In  the  meantime  it  must  be  borne  in  mind  that  though  this  Russian 
convention  professed  to  contain  an  exposition  of  the  principles  of  univer- 
sal justice,  it  took  care  to  provide  *that  its  stipulations  should  be  ^9771 
binding  only  during  the  present  war;  it  held  out,  indeed,  the  L 
prospect  of  future  arrangements  in  time  of  peace,  and  Sweden  was  particu- 
larly anxious  to  propose  a  congress  in  which  the  question  should  be  finally 
settled.  We  shall  see  what  course  she  pursued  a  few  years  afterwards. 

CXCII.  The  dispute  between  Great  Britain  and  the  Russian  League, 
was  not  arranged  when  the  war  was  ended.  But  the  Treaty  of  Versailles, 
1783,  between  Great  Britain,  France,  and  Spain,  confirmed  the  Treaty 
of  Utrecht,  and  therefore  between  these  contracting  powers  established 
the  principle  of  "  free  ships  free  goods." 

The  treaty  between  Prussia  and  the  United  States  of  North  America, 
1785,  stipulates  that  enemies'  goods  shall  be  free  on  board  friends'  ships, 

(a)  Annual  Reg.  for  1780.     (115.) 
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but  not  that  friends'  goods  shall  be  seizable  on  board  enemies'  ships. (J) 
France  and  Holland  renewed  in  1785  the  articles  of  the  Treaty  of 
Utrecht,(c)  which  stipulated  thatjfree  ships  make  free  goods,  and  enemies' 
ships  enemies'  goods.  In  the  same  year,  Austria  and  Russia^  renewed 
the  provisions  of  the  Armed  Neutrality  on  this  subject. 

In  the  great  commercial  treaty  of  26th  September,  1786,  negotiated 
by  Mr.  Eden,  under  the  auspices  of  Mr.  Pitt,  with  France,  Great  Britain 
engaged  that  "  free  ships  should  make  free  goods,  and  enemies'  ships 
enemies'  goods. "(e) 

In  the  debate  which  took  place  in  Parliament  upon  the  preliminaries 
of  this  treaty,  it  was  objected  that  they  contained  a  recognition  by  Great 
Britain  of  the  doctrines  of  the  Armed  Neutrality.  To  this  it  was  an- 
swered that  the  provisions  of  this  treaty  were  only  intended  to  apply  to 
a  case,  in  itself  improbable,  that  either  of  the  contracting  parties  should 
r*978T  ^e  engage(^  in  a  maritime  war,  whilst  the  other  should  remain 
J  *neutral,  and  that  these  provisions  were  not  intended  to  furnish 
a  general  rule  to  be  observed  towards  other  nations. (/) 

This  authoritative  interpretation  of  the  treaty  is  remarkable  and  im- 
portant, and  appears  to  have  been  entirely  overlooked  by  those^)  who 
have  cited  the  treaty  as  evidence  that  Great  Britain  intended  to  intro- 
duce the  general  principle  of  free  ships  free  goods,  into  the  Interna- 
tional Code  of  Maritime  Law. 

CXCIII.  The  United  States  of  North  America,  the  new  Power  which 
had  firmly  established  itself  before  the  Treaty  of  Versailles  was  made  in 
1783,  and  which  carried  the  doctrines  of  International  Law  into  a  new 
hemisphere,  incorporated  the  two  maxims,  free  ships  free  goods,  and  ene- 
mies' ships  enemies'  goods,  into  her  treaties  with  Holland  in  1782,  with 
Sweden  in  1783,  and  with  Prussia  in  1785. (A) 

CXCIV.  The  benevolent  and  philosophical  Franklin  introduced  into 
this  last-mentioned  treaty  various  stipulations,  having  for  their  object  to 
mitigate  the  necessary  horrors  of  war,  abolishing  privateering,  protecting 
fishermen  and  unfortified  cities,  and  providing  for  the  good  treatment  of 
prisoners. (t)  The  interval  between  the  two  Armed  Neutralities  is  still 
more  remarkable  for  the  appearance  of  two  celebrated  works  on  the  rights 
and  duties  of  Neutrals  by  two  Italian  jurists,  Galiani  and  Lampredi. 
Galiani  was,  as  he  tells  us,  ordered  to  write  his  book  as  fast  as  possible, 
to  defend  the  conduct  of  the  King  of  the  Two  Sicilies  in  adhering  to  the 
Russian  League.  He  published  his  work  at  Naples  in  1782. (&)  In 
1788,  Lampredi  published  his  work  at  Florence. (?J  He  expressed  his 

(b)  De  Martens,  iv.  42.  (c)  Ib.,  68.  (d)  Ib.,  76. 

(e)  Arts.  XX.,  XXIX.     Chalmers,  vol.  i.  pp.  530-536. 

(/)  Parliamentary  History  of  England,  vol,  xxvi.  p.  563. 

(g)  Edinburgh  Review  for  July,  1854,  p.  214. 

(A)  Elliot's  (American)  Diplomatic  Code,  I.,  pp.  134-168,  334. 

(i)  Wheaton's  Hist.,  p.  308.     Vide  ante,  p.  8,  sec.  iv. 

(k)  Dei  Doveri  dei  Principi  neutral!  verso  i  Principi  guerregianti,  e  di  questi 
verso  i  Principi  neutrali.  Napoli,  4to.,  1782. 

(I)  Del  Commercio  dei  Popoli  neutrali  in  Tempo  di  Guerra.  Firenze.  He  had 
previously  published  Juris  Publici  Universalis,  sive  Juris  Naturae  et  Gentium 
Theoremata.  Liburni,  vol.  iii.,  1776-8.  Mr.  Wheaton  considers  him  to  be  a  much 
abler  writer  than  Galiani. — Wheaton's  Hist.,  310. 
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conclusion,  founded  upon  *very  learned  premises,  that  there  was 
no  comparison  between  the  relative  importance  of  the  rights  of 
the  Belligerent  and  of  the  Neutral,  assuming  them  to  be  in  collision  upon 
the  question  of  enemies  goods  on  board  neutral  ships.  For  what,  after 
all  (he  says,)  is  the  injury  sustained  by  the  Neutral  from  the  capture  of 
his  vessel  laden  with  enemies'  goods,  if  his  vessel  be  restored,  and  he,  as 
the  treaties  and  usage  of  nations  require,  be  paid  his  freight  ?  Merely 
the  delay  and  the  possible  loss  of  a  return  voyage.  On  the  other  hand, 
if  the  right  of  the  Belligerent  be  forgone,  the  fatal  consequence  may 
ensue  that  the  entire  commerce  of  the  enemy  may  be  carried  on  under 
the  neutral  flag,  and  thus  escape  from  capture,  to  the  great  injury  of  the 
Belligerent,  the  main  object  of  whose  maritime  warfare  is  to  destroy  the 
commercial  resources  and  revenues  of  his  enemy,  the  sinews  of  his  naval 
power. 

CXCV.  It  has  been  said(m)  that  all  the  members  of  the  Armed  Neu- 
trality abandoned,  upon  the  very  next  opportunity  of  their  becoming 
Belligerents,  the  creed  which  they  had  sought  to  enforce  by  arms  when 
Neutrals.  The  forward  zeal  of  Sweden  in  favour  of  this  creed  has  been 
noticed.  Let  us  now,  having  careful  reference  to  dates,  look  at  the  con- 
duct of  those  States. 

The  Armed  Neutrality  was  in  1780.  The  Peace  of  Versailles  was  in 
1783.  The  next  war,  in  which  Sweden  was  a  Belligerent,  happened  in 
1788  :  it  was  a  war  against  Russia.  Her  first  act  was  absolutely  to 
renounce  the  principle  of  free  ships  free  goods,  which  she  had  contend- 
ed for  so  furiously  as  a  Neutral.  "  It  would  be  too  gross  an  affront" 
(Mr.  Ward  observes)  "to  her  justice  to  suppose  that  she  has  two  lines  of 
conduct, — one  as  Neutral,  the  other  as  Belligerent :  we  *will 
therefore  rather  suppose  that  she  saw  the  errors  into  which  the 
aspiring  genius  of  Russia,  or  her  own  impulses,  heightened,  perhaps,  by 
the  incidental  injuries  inseparable  from  war,  had  betrayed  her ;  and  that 
she  thought,  as  her  Treaties  bade  her  think,  that  the  principle  before  us 
could  only  be  matter  of  convention. "(ra) 

Such  was  the  conduct  of  Sweden,  practically  affirming  that  this  sup- 
posed right  of  the  Neutral  was  inconsistent  with  the  clear  right  of  the 
Belligerent.  As  to  Denmark,  we  have  seen  that  in  the  year  of  the 
Armed  Neutrality,  1780,  she  signed  a  Treaty  against  the  principle,  free 
ships  make  free  goods,  on  the  4th  of  July,  and  in  favour  of  it  on  the 
8th.  By  the  Convention  of  1794,  Denmark  and  Sweden  renewed  the 
renunciation  of  the  maxim,  free  ships  make  free  goods,  which  they  had 
made  in  their  Treaties  about  one  hundred  years  before.  These  Treaties 
had  never  been  abrogated,  and  by  this  convention  these  States  declared 
that  they  claimed  no  advantages  other  than  those  which  were  clearly 
founded  upon  their  respective  Treaties  with  the  different  Powers  at  war. 
Denmark,  moreover,  especially  confirmed  her  ancient  Treaty,  referring, 
in  her  instructions  to  her  merchants,(o)  to  her  Treaty  of  1670  with 
England,  in  which  it  was  stipulated  that  there  should  be  a  certificate 
amongst  the  ship's  papers  to  prove  that  the  cargo  belonged  to  a  neutral 

(m)  Vide  ante,  p.  215.  (n)  Ward,  pp.  164-5.  (o)  Feb.  22,  1793. 
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Power,  and  ordered  her  magistrates  in  1793  to  deliver  such  necessary 
certificates. 

But  what  did  the  author  of  the  League^p)  itself  do  ?  Why,  on  the 
8th  of  February,  1793,  Russia  herself  declared  that  her  Treaty  with 
France  of  1786,  in  which  the  two  principles  which  have  been  so  much 
discussed  were  contained,  were  no  longer  obligatory  until  the  restoration 
of  order  in  France.^)  She  went  much  farther,  however,  and  renewed 
in  the  same  year  her  Treaty  with  England  of  1766,  the  stipulations  of 
r*981 1  *wnich  werej  that  neutral  commerce  should  be  carried  on  "  accord- 
J  ing  to  the  principles  and  rules  of  the  Law  of  Nations  generally 
recognized,  "(r) 

Nor  did  she  even  stop  here,  but  on  the  same  day  entered  into  another 
Treaty  with  Great  Britain,  by  which  the  two  Powers  engaged  to  prevent 
Neutrals  "  from  giving,  on  this  occasion  of  common  concern  to  every 
civilized  State,  any  protection  whatever,  directly  or  indirectly,  in  con- 
sequence of  their  Neutrality,  to  the  commerce  or  property  of  the  French 
on  the  sea  or  in  the  ports  of  France. "(s) 

In  the  very  same  year,  Great  Britain  concluded  Treaties  containing 
articles  to  the  same  effect  with  Spain,(<)  with  Russia,(it)  and  with 
Austria,  (x) 

France,  the  most  important  member  of  the  Russian  League,  was  not 
the  last  to  throw  overboard  the  doctrines  for  the  propagation  of  which 
it  was  established. 

On  the  9th  of  May,  1793, (#)  a  decree  of  the  National  Convention 
declared  that  enemies'  good  on  board  neutral  vessels  were  good  prize ; 
that  the  vessels  were  to  be  released,  and  freight  paid  to  the  captors  on 
the  21st  of  March,  1797.(z) 

The  Executive  Directory  issued  a  similar  decree. 

CXCVI.  So  much  for  the  fruits  of  the  first  Armed  Neutrality.  The 
soundness  of  the  principle,  and  the  faith  of  the  engagements,  were 
wafted,  with  the  first  breath  of  war,  to  those  winds  which  bore  the  fleets 
and  privateers  of  the  Neutral  League,  now  become  Belligerent,  to  exe- 
cute not  the  new  but  the  ancient  maritime  International  Law. 

"  Atque  idem  venti  vela  fidemque  ferunt."(a) 

P2821  *CXCVII.  The  conduct  of  the  United  States  of  North  Ame- 
J  rica  with  respect  to  this  subject,  deserves  especial  notice.  This 
nation  had  been  the  cause  of  that  war  during  the  course  of  which 
appeared  the  first  Armed  Neutrality.  It  was  at  least  her  apparent  in- 
terest to  sanction  the  new  law.  Still  more  was  she  animated  to  do  so 
by  her  resentment  towards  Great  Britain  and  by  gratitude  to  France ; 
but  her  conduct  with  respect  to  this  matter  has  b(en,  under  the  most 
trying  circumstances,  marked  not  only  by  perfect  consistency,  but  by 
preference  for  duty  and  right  over  interest  and  the  expediency  of  the 
moment. 

The  Treaty  of  the  United  States  with  France  in  1780  was  founded 

(p)  Manning,  p.  272.  (q)  De  Martens,  v.  382.  (r)  De  Martens,  432. 

(s)  Ib.,  v.  440.  (t)  Ib.,  447.  (w)  Ib.,  485.  (x)  Ib.  489. 

(y>  Ib.,  382.  (Z) .  Ib.,  393.  (a)  Ovid,  Ev.  vii. 
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upon  the  stipulations  of  1778,  by  which  this  Power,  as  far  as  her  own 
predilections  and  private  wishes  were  concerned,  was  at  all  times  ready  to 
abide. 

In  her  Treaty  with  England  of  1795,(£)  these  predilections  and  wishes, 
which  had  found  their  legitimate  issue  in  particular  conventions,  were 
abandoned,  and  their  place  was  taken  by  the  ancient  general  law.  By 
the  seventeenth  article  of  this  Treaty,  the  United  States  agreed  that 
enemies'  property  on  board  her  vessels  should  be  confiscated,  the  ship 
and  the  remainder  of  the  cargo  being  allowed  to  depart  without  hind- 
rance ;  but  that,  on  just  suspicion,  the  vessels  themselves  might  be 
detained  and  carried  into  the  nearest  port  for  the  purpose  of  examining 
and  adjudicating  upon  them. 

CXCVIII.  It  was  of  course  perfectly  competent  to  this  Power  to 
make  these  two  different  Treaties  with  different  States,  and,  to  her 
enduring  honour,  she  adhered  to  both  under  circumstances  of  some 
difficulty. 

In  1798,  France  promulgated(c)  a  new  doctrine  to  the  United  States, 
viz.,  that  as  this  Power  was  bound  to  treat  France  as  the  most  favoured 
nation,  it  was  also  bound  not  to  allow  French  property  on  board  Ameri- 
can ships  to  be  seized  by  British  cruisers,  while  they  prevented  the 
seizure  of  *British  property  in  the  same  situation  by  the  French, 
This  demand  was  refused,  and  France  threatened  war  in  conse- 
quence.  It  is  most  truly  said  by  Mr.  Ward,(c?)  that  the  answers  of  the 
United  States  to  France  were  models  of  dignified  and  convincing  argu- 
ment. 

"  Before  the  Treaty  with  Great  Britain"  (it  is  represented  in  one  of 
these  notes,)  "  the  Treaty  with  France  existed.  It  follows,  then,  that 
the  rights  of  England  being  neither  diminished  nor  increased  by  compact, 
remained  perfectly  in  their  natural  state,  which  is  to  seize  enemies'  pro- 
perty wherever  found  j  and  this  is  the  received  and  allowed  practice  of 
all  nations,  where  no  Treaty  has  intervened."  A  new  Law  of  Nations, 
it  is  pretended,  was  introduced  by  the  Armed  Neutrality;  but  who 
were  the  parties,  and  what  was  their  object  ?  "  The  compact  was  in  its 
own  nature  confined,  with  respect  to  object  and  duration.  It  did  not 
purport  to  change,  nor  could  it  change  permanently  and  universally  the 
rights  of  nations  not  becoming  parties  to  it.  The  desire  of  establishing 
universally  the  principle,  that  neutral  bottoms  shall  make  neutral  goods, 
is  perhaps  felt  by  no  nation  on  earth  more  strongly  than  by  the  United 
States.  Perhaps  no  nation  is  more  deeply  interested  in  its  establish- 
ment ;  but  the  wish  to  establish  a  principle  is  essentially  different  from 
a  determination  that  it  is  already  established.  The  interests  of  the 
United  States  could  not  fail  to  produce  the  wish  j  their  duty  forbids  them 
to  indulge  it,  when  decided  on  a  mere  right."(e) 

"  The  complaints  of  the  French,"  said  another  note  of  the  American 
Minister  to  his  President,(/)  "  had  reference,  amongst  other  things,  to 
the  abandonment  by  the  Americans  of  their  neutral  rights,  in  not  main • 

(6)  De  Martens,  v.  672.  (c)  Ward,  167.  (d)  Ward,  167. 

(e)  Ib.,  168,  citing  Collection  of  Acts,  198,  &c. 
(/)  Mr.  Pinkney  to  General  Washington. 


232  PHILLIMORE    ON    INTERNATIONAL    LAW. 

taining  the  pretended  principles  of  the  modern  Law  of  Nations,  that 
free  ships  make  *free  goods  ;  and  that  timber  and  naval  stores 
L  J  are  not  contraband  of  war. 

"  The  necessity,  however,  for  the  strong  and  express  stipulations  of 
the  Armed  Neutrality  itself  by  all  the  various  Powers  which  joined  it, 
showed"  (as  the  note  went  on  to  state)  "  that  those  maxims  were  not  in 
themselves  law,  but  merely  the  stipulations  of  compact;  that,  by  the 
real  law,  belligerents  had  a  right  to  seize  the  property  of  enemies  on 
board  the  ships  of  friends  ;  that  Treaties  alone  could  oblige  them  to 
renounce  it  ;  and  that  America,  therefore,  could  not  be  accused  of  par- 
tiality to  Great  Britain,  because  she  did  not  compel  Tier  to  renounce  it."(c/} 

CXCIX.  In  the  year  1795,  the  United  States  made  a  Treaty  with 
Spain,  including  a  stipulation  the  reverse  of  that  contained  in  their 
Treaty  with  England  in  the  same  year.  In  the  Spanish  Treaty  it  is 
stipulated,  that  cargoes  in  neutral  ships  shall  be  free,  no  distinction 
being  made  as  to  who  are  the  proprietors  of  the  merchandises.  (A) 

In  1799,  the  United  States  entered  into  a  Treaty  with  Prussia,  by  the 
12th  article  of  which  they  declared,  that  as  experience  showed  that  the 
maxim,  free  ships  make  free  goods,  had  not  been  respected  in  any  of 
the  wars  since  1785,  Prussia  and  the  United  States  should,  in  a  future 
time  of  peace,  either  separately  between  themselves,  or  jointly  with  other 
Powers,  concert  measures  for  the  future  condition  of  neutral  commerce 
in  time  of  war;  meanwhile,  these  two  Powers  agree  that  their  ships 
shall  conduct  themselves  as  favourably  towards  the  merchant  vessels  of 
the  Neutrals  as  the  cause  of  the  war  then  existing  might  permit,  observ- 
ing the  general  rules  of  International  Law.(t) 

But  in  the  next  year,  1800,  the  old  French  doctrine  of  free  ships  free 
goods,  enemy's  ships  enemy's  goods,  was  *incorporated  into  a 


Treaty  between  France  and  the  United  States.  (/<;) 

During  the  war  which  commenced  between  the  United  States  and 
Great  Britain  in  1812,  the  Prize  Court  of  the  former  uniformly  enforced 
the  generally  acknowledged  rule  of  International  Law,  that  enemies' 
goods  in  neutral  vessels  are  liable  to  capture  and  confiscation,  except  as 
to  such  Powers  with  whom  the  American  Government  had  stipulated, 
by  subsisting  Treaties,  the  contrary  rule,  that  free  ships  should  make 
free  goods.  (I) 

CC.  In  the  Treaty  of  Commerce  of  1797,  between  Russia  and  Eng- 
land, the  article  which  relates  to  neutral  commerce(m)  is  silent  on  the 
question,  and  therefore  the  old  law  remained  unchanged. 

In  the  next  year  (1798,)  Russia  entered  into  a  Treaty  with  Portugal, 
in  which  it  was  stipulated,  that  free  ships  shall  make  free  goods,  but 
also  that  neutral  goods  in  an  enemy's  ship  should  be  confiscated.  (ri\ 

CGI.  The  first  Armed  Neutrality(o)  took  its  rise,  as  we  have  seen,  in 
the  ignoble  rivalship  of  contending  courtiers,  and  the  vanity  of  a  disso- 

(ff)  State  Papers,  5,  281,  286. 

(A)  Art.  XV.     De  Martens,  vi.  154.  (i)  Ib.,  vi.  676. 

(*)  De  Martens,  vii.  103.—  Arts.  XIV.,  XV. 

(I)  Wheaton's  Elern.,  p.  580.—  Ed.  Lawrence,  1855. 

(m)  Art.  X.,  Ib.,  362.  (n)  Art.  XXIV.,  Ib.,  550.          (o)  Manning,  p.  274. 
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lute  empress  of  Russia.  The  second  Armed  Neutrality  had  not  a  more 
distinguished  origin;  it  was  the  offspring  of  a  mad  emperor  of  the  same 
kingdom. 

The  question  of  Convoy  is  connected  with  the  Right  of  Search,  and 
the  discussion  of  it  belongs  to  a  subsequent  chapter;  but  it  should  be 
mentioned  here,  as  having  excited  some  irritation  in  the  Danish  and 
Swedish  Courts  against  England ;  this,  however,  had  been  allayed  by 
the  mission  of  Lord  Whitworth,  the  English  Ambassador  to  Copenhagen. 

At  this  juncture  the  Russian  Emperor  Paul  claimed,  without 
*a  shadow  of  reason, (p)  the  island  of  Malta,  which  had  been 
recently  ceded  to  the  English.  He  had  become  Grand  Master  of  the 
once  celebrated  order  of  the  knights  in  that  island,  and  his  attachment 
to  this  imaginary  distinction  was  supposed  to  be  one  of  the  subjects  on 
which  his  continually  increasing  insanity  manifested  itself.  The  refusal 
of  England  to  surrender  this  island  exasperated  Paul,  and,  with  an  open 
contempt  of  the  stipulations  of  an  existing  Treaty/^)  he  laid  an  embargo 
on  all  British  property  within  his  dominions,  and  with  a  semi- Asiatic 
notion  of  justice,  ordered  one  British  vessel  to  be  burned  because 
another  had  escaped  from  harm.(r) 

The  next  step  of  Russia  was  characteristic;  it  was  to  renew  the 
abandoned  Armed  Neutrality,  as  if  for  the  purpose  of  demonstrating  how 
little  the  League  had  ever  been  concerned  with  general  international 
justice,  and  how  obviously  it  had  always  been  intended  to  injure  one 
particular  State.  Sweden, (s)  Denmark,^)  and  Prussia(w)  joined  the 
revived  confederacy,  which  contained  the  old  stipulations,  with  this 
important  addition  : — 

"  That  the  declaration  of  the  officers  who  shall  command  the  ship  of 
war,  or  ships  of  war,  of  the  King  or  Emperor,  which  shall  be  convoying 
one  or  more  merchant  ships,  that  the  convoy  has  no  contraband  goods  on 
board,  shall  be  sufficient ;  and  that  no  search  of  his  ship,  or  the  other 
ships  of  the  convoy,  shall  be  permitted.  And  the  better  to  insure 
respect  to  those  principles,  and  the  stipulations  founded  upon  them, 
which  their  disinterested  wishes  to  preserve  the  imprescriptible  rights  of 
neutral  nations  have  suggested,  *the  high  contracting  parties,  to  [-#907-1 
prove  their  sincerity  and  justice,  will  give  the  strictest  orders  <- 
to  their  captains,  as  well  of  their  ships  of  war  as  of  their  merchant  ships, 
to  load  no  part  of  their  ships,  or  secretly  to  have  on  board  any  articles, 
which,  by  virtue  of  the  present  convention,  may  be  considered  as  con- 
traband ;  and,  for  the  more  completely  carrying  into  execution  this  com- 
mand, they  will  respectively  take  care  to  give  directions  to  their  Courts 
of  Admiralty  to  publish  it,  whenever  they  shall  think  it  necessary ;  and 
to  this  end,  the  regulation  which  shall  contain  this  prohibition,  under 
the  several  penalties,  shall  be  printed  at  the  end  of  the  present  Act,  that 
no  one  may  plead  ignorance." 

(p)  He  alleged  the  Treaty  of  1798,  which  was  a  Treaty  of  subsidy,  in  which  no 
clause  affords  a  pretext  for  the  demand. — De  Martens,  vi.  557. 

(q)  The  12th  Article  provided,  that,  in  the  event  of  the  breaking  out  of  war, 
the  goods  and  persons  of  neither  country  should  be  detained  or  confiscated. 

(r)  De  Martens,  vii.  155.  (*)  Ibid.  (t)  Ib.,  181.  (u)  Ib.,  188. 
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This  attempt,  happily,  like  the  rest  of  the  treaty,  abortive,  to  introduce 
a  new  positive  law  upon  contraband,  does  not  require  further  discussion 
in  this  place,  (a;) 

"By  other  articles  of  the  treaty,  mutual  assistance  is  promised  in  case 
of  attack. (y) 

CCII.  The  second  Russian  League  was  destined  to  enjoy  even  a  shorter 
existence  than  the  first.  Great  Britain  began  her  war  upon  this  new 
confederacy  against  her  by  an  attack  upon  Denmark.  Nelson's  immortal 
victory  at  Copenhagen  was  followed  by  another  event  of  great  importance 
at  the  time,  and  which  demonstrated  in  what  personal  feeling  the  new 
League  had  originated.  There  is  no  despotism  so  unlimited,  none  so 
absolute  and  unquestionable,  according  to  the  positive  law  or  usage  of 
the  country  over  which  it  is  set,  as  not  to  find  some  check  in  the  neces- 
sities and  feelings  of  mankind. 

The  tyranny  of  Tiberius  and  Robespierre^)  became  at  last  unendurable 
to  the  poor  as  well  as  the  rich,  and  then  ensued,  by  violent  means,  their 
r*9S8i  death.  The  ferocious  acts  of  the  *Emperor  Paul,  and  the  well- 
J  founded  belief  that  they  sprang,  in  a  great  measure  at  least,  from 
a  disordered  brain,  brought  about  at  this  critical  period  a  similar  result ; 
not,  however,  from  the  combination  of  the  humble  and  great,  but  from 
the  aristocracy  alone.  Paul  suddenly  disappeared  from  the  stage  on 
which  he  was  acting  so  terrible  a  part.  He  was  assassinated,  and,  as  it 
is  generally,  and  certainly  not  without  good  warrant,  believed,  in  accord- 
ance with  the  deliberate  resolution  of  the  notables  of  his  Court.  The  act 
has  indeed  been  defended  as  a  necessary  measure  of  self-defence,  no  other 
remedy  being  supplied  for  such  an  emergency  by  the  constitution  of 
Russia.  We  are  only  concerned  in  this  work  with  the  result,  which  was 
very  remarkable.  Alexander,  the  successor  to  Paul,  immediately  con- 
cluded a  treaty  with  England,  which  adjusted  the  dispute.  By  this 
treaty,  in  June,  1801,  certain  concessions  were  made  by  England  respect- 
ing Convoy,  and  it  was  stipulated  that  goods  embarked  in  neutral  ships 
should  be  free,  except  contraband  and  the  property  of  enemies.  Thus 
was  the  old  rule  re-established  between  Russia  and  England,  and  to  this 
treaty  both  Sweden  and  Denmark  acceded. (a) 

CCIII.  Among  the  most  remarkable  works  upon  International  Juris- 
prudence which  the  crisis  of  the  second  Armed  Neutrality  produced,  were 
the  Letters  of  Sulpicius,  by  Lord  Grenville,  and  a  Speech,  afterwards 
published  by  the  same  distinguished  statesman  upon  the  treaty  between 
England  and  Russia  in  1801. 

In  the  Letters,  Lord  Grenville — who  had  but  recently  resigned  the 
office  of  Foreign  Secretaryship,  which  he  had  filled  for  many  years — 

(x)  Vide  post.  (y)  De  Martens,  vii.  172. 

(z)  "  Sed  periit  postquam  cerdonibus  esse  timendus 

Cceperat,  hoc  nocuit  Lamiarum  ctede  recenti." — Juv.  Sat. 

(a)  De  Martens,  vii.  260-281,  contains  the  three  Treaties.  Russia  had  only  a 
few  days  before  made  a  Treaty  with  Sweden,  embodying  the  articles  of  the  Armed 
Neutrality,  March,  1801  (De  Martens,  vii.  329,)  so  that,  in  one  and  the  same  week, 
Russia  embodied  the  two  opposite  principles  in  her  Treaties  with  the  same  nation  ; 
and  it  has  been  gravely  argued  that  the  Treaties  constitute  the  International  Law 
ori  this  subject  I — Manning,  278. 
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maintained,  with  perfect  knowledge  of  the  subject,  much  erudition,  great 
vigour  of  logic,  and  manly  *eloquence,  the  ancient  doctrines  of  [-#900-1 
International  Law  against  those  of  the  Armed  Neutrality. 

In  the  Speech,(b}  he  declared  that  dangerous  concessions  with  respect 
to  the  coasting  and  colonial  trade,  to  contraband  of  war  and  blockade, 
had  been  made  by  Great  Britain.  These  subjects  remain  to  be  consi- 
dered. With  respect,  however,  to  enemy's  goods  on  board  neutral  ships, 
Lord  Grenville  admitted  that  it  was  fully  recognized  by  the  second  section 
of  the  third  article  of  the  Convention,  which  implied  an  abandonment  of 
the  opposite  principle  office  ships  free  goods,  on  the  part  of  the  Northern 
Powers,  (c) 

CCIV.  The  period  between  the  breaking  up  of  the  second  Armed 
Neutrality  and  the  breaking  out  of  the  present  war  (1801-1854),  need 
not  occupy  us  long. 

Russia,  after  the  peace  of  Tilsit,  readopted  for  the  moment,  and 
avowedly  in  order  to  please  Napoleon,  the  principles  of  the  Armed  Neu- 
trality. 

But  in  August,  1809,  with  a  whimsical  novelty  of  inconsistency,  the 
Czar  issued  an  ukase,(c?)  declaring  "  That  ships  laden  in  part  with  goods 
of  the  manufacture  or  produce  of  hostile  countries  shall  be  stopped,  and 
such  merchandize  confiscated,  and  sold  by  auction  for  the  profit  of  the 
Crown.  And  if  the  merchandize  aforesaid  comprise  more  than  half  the 
cargo,  not  only  the  cargo,  but  also  the  ship  shall  be  confiscated. "(e}  And 
in  1812,  when  he  made  peace  with  *England,  it  was  stipulated  r*onA-i 
that  the  political  and  commercial  relations  of  the  two  Powers  L 
should  be  the  subject  of  a  future  arrangement. (/) 

CCV.  The  last  observation  brings  us  to  what  may  be  called  the  argu- 
ment from  the  silence  of  subsequent  treaties,  and  especially  of  that  which 
closed  the  long  war  of  the  French  Revolution. 

At  the  Treaty  of  Amiens,  in  1802,  neither  was  the  subject  of  this 
discussion,  the  claim  of  free  ships  free  goods,  mentioned,  nor  were  former 
Treaties  relating  to  it  renewed. 

The  same  may  be  predicated  of  the  Treaties  of  Paris  and  Vienna, 
1814-1815. 

It  may  not  be  difficult  to  maintain  that  the  territorial  arrangements 
which  have  formed  the  subject  of  great  cardinal  Treaties,^)  such  as 
those  of  Westphalia,  Utrecht,  Paris,  Versailles,  and  Vienna,  remain 

(J)  The  argument  was  sound  ;  but  as  subsequent  Treaties  upon  the  same  sub- 
ject have  been  contracted  between  England  and  Russia,  the  concessions  have  no 
present  operation  or  effect. 

(c)  Vide  ante,  vol.  i.  p.  45,  where  this  remarkable  speech  is  referred  to  upon  the 
important  question  of  permanent  alterations  of  general  International  Law  being 
introduced  into  a  Treaty.     Mr.  Wheaton  (Hist.,  pp.  408-420,)  gives  very  copious 
extracts  from  this  speech,  and  remarks  with  truth  upon  "  the  very  lame  and  in- 
conclusive replies  made  by  the  other  speakers,"  in  the  debate  in  the  House  of 
Lords. — Parliamentary  History  of  England,  vol.  xxxvi.  pp.  200-255. 

(d)  Art.  XI.  De  Martens,  Suppl.,  v.  485.     Manning,  279. 

(e)  In  1810,  31st  December,  another  ukase  relaxed  the  rigour  of  the  Continental 
System,  and  greatly  irritated  Napoleon. 

(/)  De  Martens/N.  R.,  t.  iii.  p.  226. 

(g)  Vide  ante,  vol.  i.  p.  47.    Wheaton's  Elem.  (ed.  Lawrence,  1855,)  p.  513. 
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unchanged  whether  their  provisions  be  specifically  renewed  or  not,  in 
later  Treaties,  except  in  so  far  as  they  are  derogated  from  by  subsequent 
conventions.  But  it  will  be  morally  impossible  to  contend  with  success 
that  provisions  respecting  a  particular  subject,  forming  an  exception  to 
the  general  law,  which  have  not  been  renewed  in  later  Treaties  naturally 
connected  with  the  subject,  can  be  holden,  either  by  the  usage  of  nations 
or  by  the  reason  of  the  thing,  to  be  any  longer  in  force. 

CCVI.  Up  to  the  period  of  the  present  war,  Great  Britain  has  not 
renewed  any  of  the  few  Treaties  by  which  she  formerly  engaged  herself 
to  maintain  the  principle  that  "  free  ships  make  free  goods ;"  but,  on  the 
contrary,  she  has  withdrawn  from  her  most  ancient  and  favoured  ally,  Por- 
tugal, the  privilege  which  on  this  subject  she  had  once  accorded  to  her. 
This  privilege  was  abrogated  by  the  Treaty  of  19th  February,  1810  ;(7A  and 
r*9QH  *n  *^e  Treaty  between  the  two  countries,  *namely,  that  of  July 
-I  13,  1842,  it  is  expressly  stipulated  that  the  reciprocal  liberty  of 
commerce  and  navigation  stipulated  for  in  the  present  Treaty  shall  not 
be  extended  to  contraband  of  war,  nor  to  objects  belonging  to  the  enemies 
of  either  party ;  and  it  is  hereby  notified,  that  the  license  hitherto 
allowed  by  former  Treaties  to  the  ships  of  both  countries  to  transport  any 
objects  of  merchandize  belonging  to  the  enemies  of  either  country  is  hence- 
forth abandoned  and  renounced."  (ty 

During  the  whole  of  this  century,  therefore,  up  to  the  period  of  the 
present  war,  England  has  either  incorporated  into  her  Treaties,  as  with 
Russia  in  1801,  and  Portugal  in  1842,  a  positive  negation  of  the  doctrine 
that  free  ships  do  make  free  goods,  or  has  preserved  an  entire  silence 
upon  the  subject,  and  therefore,  according  to  the  soundest  principles  of 
International  Jurisprudence,  has  reserved  to  herself  all  the  rights 
accruing  to  her  from  the  general  law. 

CC  VII.  Since  the  Treaty  of  Vienna,  various  Treaties  have  been  con- 
tracted between  the  European  and  the  South  American  States,  and 
between  the  different  States  themselves  on  the  American  Continent.^) 

The  United  States  of  North  America,  in  their  earliest  negotiation  with 
the  different  States  of  South  America,  proposed  the  establishment  of  the 
principle  of  free  ships  make  free  goods  between  all  the  Powers  on  that 
continent.  In  practice,  however,  the  United  States  of  North  America 
have  introduced  this  very  important  and  significant  qualification,  namely, 
that  the  new  rule  is  to  be  understood  "  as  applying  to  those  Powers  only 
r*9Q9T  w^°  recogQize  this  principle ;  but  if  *either  of  the  two  contract- 
J  ing  parties  shall  be  at  war  with  a  third,  and  the  other  neutral, 
the  flag  of  the  Neutral  shall  cover  the  property  of  enemies  whose  Govern- 
ment acknowledges  the  same  principle,  and  not  of  others." 

This  extract  is  from  a  Treaty  between  the  North  American  United 

(A)  Art.  XXVI. 

(t)  Art.  XIII.  De  Martens,  N.  R.,  t.  iii.  p.  327.  In  Oliver  Cromwell's  Treaty  with 
Portugal,  June  10,  1654,  art.  xxiii.,  it  was  said,  "Omnia.autem  hostium  alterutrius 
bona  mercesve  in  naves  partis  alterutrius  eorumve  populi  aut  subditorum  impositre 
intactse  sint." — Dumont,  Corps  Diplom.,  t.  vi.  pt.  2,  p.  84.  This  provision  was 
continually  renewed  with  Portugal  till  1842. 

(*)  United  States'  Statutes  at  Large,  vol.  viii.  pp.  262,  312,  328,  393,  43?,  4V2, 
490. 
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States  and  the  Republic  of  Columbia  ;(&)  but  the  restriction,  which  had 
been  previously  incorporated  into  the  Treaty  of  1819,  between  Spain  and 
the  North  American  United  States,  has  been  subsequently  inserted,  in 
most  if  not  all  the  Treaties  between  the  North  American  United  States 
and  the  States  of  South  America,(?)  and  indeed  between  the  North 
American  United  States  and  the  European  States  with  the  exception  of 
England.  It  is  remarkable,  that  though  the  subject  was  matter  of 
discussion  between  these  two  Governments,  the  important  Treaty  of 
Washington  was  concluded  August  8,  1842,  without  any  reference 
to  it.(m) 

CCVIII.  France,  in  her  Treaty  with  Texas,  revived  her  old  doctrine, 
enemy1  &  ships  enemy's  goods,  though  she  conceded  thatyVee  ships  made 
free  goods.(n)  This  is  a  fact  well  worthy  of  observation  at  the  present 
time. 

CCIX.  At  the  breaking  out  of  the  present  European  war  (1855,) 
England  found  herself  in  close  alliance,  offensive  and  defensive,  with 
France.  They  were  to  wage  war  together,  both  by  sea  and  land.  It 
was  therefore  supposed  to  be  necessary  that  there  should  be  an  agree- 
ment between  them  as  to  the  question, (o\  which  has  been  so  long  under 
our  consideration,  *of  the  exercise  of  belligerent  rights  towards 
Neutrals.  The  result  was  a  compromise.  France  abandoned 
her  doctrine,  that  enemy's  ships  made  enemy's  goods.  England  agreed 
to  allow,  during  her  alliance  with  France  in  the  present  war,  the  doctrine 
that  free  shijjs  made  free  goods.  But  she  scrupulously  and  expressly 
declared  that  in  so  doing  she  "  waived  a  part  of  the  belligerent  rights 
appertaining  to  her  by  the  Law  of  Nations."  It  will  be  seen,  therefore, 
from  the  principles  already  laid  down  in  this  work,(p)  as  well  as  from 
the  reason  of  the  thing,(2)  that  England  has  retained  unimpaired  her 
belligerent  right  upon  this  important  fiubject.(r)  In  the  communications 
which  have  passed  on  this  subject  between  England  and  the  North 

(k)  Art.  XII.  of  Treaty,  October  3,  1824. 

(I)  Wheaton's  Elm.,  pp.  530-1-2-3.  (Ed.  Lawrence,  1855.)  De  Martens,  N.  R., 
vi.  pp.  826,  991.  Ib.,  Nouveau  Suppl.  t.  ii.  p.  412.  4th  September,  1816,  with 
Sweden,  art.  xii. — De  Martens,  N.  R.,  iv.  p.  258.  Ibid.,  July  4,  1827. — De  Martens, 
N.  R.  vii.  p.  278.  With  Prussia,  May  1,  1828,  (art.  xii.)  vii.  615. 

(m)  Wheaton's  Hist.,  .pp.  669-739.  (»)  De  Martens,  N.  R.,  xvi.  p.  988. 

(o)  Upon  other  points,  it  will  be  seen  hereafter,  considerable  differences  still 
remain. 

(p)  Vide  ante,  as  to  the  effects  of  protests,  vol.  i.  pp.  308-9. 

(q)  Vide  ante,  vol.  i. 

(r)  A  debate  upon  this  subject  took  place  in  the  House  of  Commons  on  the  4th 
of  July,  1854,  (motion  of  Mr.  George  Phillimore.)  The  House  was  remarkably 
thin  from  the  commencement  of  the  debate,  and  was  counted  out,  forty  members 
not  being  present  after  a  few  speeches.  The  conduct  of  the  Government  was 
defended  by  only  one  minister,  and  whose  office  (that  of  Chief  Commissioner  of 
Public  Works)  had  no  connection  with  the  matter  discussed.  The  Ministerial 
leader  of  the  House  of  Commons  was  absent ;  the  Foreign  Office  was  not  repre- 
sented. The  First  Lord  of  the  Admiralty  was  present,  and  did  not  speak,  but 
signified,  in  the  usual  parliamentary  manner,  his  approval  of  the  statement,  that 
England  had  onfy  waived  for  the  present  her  unquestionable  belligerent  right.  This 
was  not  denied  by  the  minister  who  did  speak,  and  who  in  fact  rested  his  case 
upon  this  ground  :  though  in  the  course  of  his  oration,  he  seemed  to  intimate  his 
private  opinion,  in  favour  of  the  doctrine  that  free  ships  make  free  goods. 


238  PH1LLIMORE    ON    INTERNATIONAL    LAW. 

American  United  States,  the  minister  of  the  latter  country  observed  in 
his  reply,  "  Nowithstanding  the  sincere  gratification  which  Her  Majesty's 
declaration  has  given  to  the  President,  it  would  have  been  enhanced  if 
the  rule  alluded  to  had  been  announced  as  one  which  would  be  observed, 
not  only  in  the  present,  but  in  every  future  war  in  which  Great  Britain 
shall  be  a  party/' (s) 
r*9Qii  *The  Declaration  is  as  follows  : — 

-I  "  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  having  been  compelled  to  take  up  arms  in  support 
of  an  ally,  is  desirous  of  rendering  the  war  as  little  onerous  as  possible 
to  the  Powers  with  whom  she  remains  at  peace. 

"  To  preserve  the  commerce  of  Neutrals  from  all  unnecessary  obstruc- 
tion, Her  Majesty  is  willing,  for  the  present,  to  waive  a  part  of  the 
belligerent  rights  appertaining  to  her  by  the  Law  of  Nations. 

"  It  is  impossible  for  Her  Majesty  to  forego  the  exercise  of  her  right 
of  seizing  articles  contraband  of  war,  and  of  preventing  Neutrals  from 
bearing  the  enemy's  despatches;  and  she  must  maintain  the  right  of  a 
belligerent  to  prevent  Neutrals  from  breaking  any  effective  blockade 
which  may  be  established  with  an  adequate  force  against  the  enemy's 
forts,  harbours,  or  coasts. 

"  But  Her  Majesty  will  waive  the  right  of  seizing  enemy's  property 
laden  on  board  a  neutral  vessel,  unless  it  be  contraband  of  war. 

"  It  is  not  Her  Majesty's  intention  to  claim  the  confiscation  of  neutral 
property,  not  being  contraband  of  war,  found  on  board  enemies'  ships ; 
and  Her  Majesty  further  declares,  that  being  anxious  to  lessen  as  much 
as  possible  the  evils  of  war,  and  to  restrict  its  operations  to  the  regularly 
organized  forces  of  the  country,  it  is  not  her  present  intention  to  issue 
letters  of  marque  for  the  commissioning  of  privateers. "M 

A  declaration  of  Her  Majesty,  dated  the  15th  of  April,  1854,  further 
extended  the  privilege  upon  this  subject,  already  accorded  to  Neutrals. 
"  It  is  this  day  ordered,  by  and  with  the  advice  of  her  Privy  Council, 
that  all  vessels  under  a  neutral  or  friendly  flag,  being  neutral  or  friendly 
r*9Q^n  Pr°Perty>  shall  be  permitted  to  import  into  any  port  or  place  in 
-I  Her  *  Majesty's  dominions  all  goods  and  merchandize  whatsoever, 
to  whomsoever  the  same  may  belong;  and  to  export  from  any  port  or 
place  in  Her  Majesty's  dominions  to  any  port  not  blockaded,  any  cargo 
or  goods,  not  being  contraband  of  war,  or  not  requiring  a  special  permis- 
sion, to  whomsoever  the  same  may  belong. 

"And  her  majesty  is  further  pleased,  by  and  with  the  advice  of  her 
Privy  Council,  to  order,  and  it  is  hereby  further  ordered,  that,  save  and 
except  only  as  aforesaid,  all  the  subjects  of  her  majesty,  and  the  subjects 
or  citizens  of  any  neutral  or  friendly  State,  shall  and  may,  during  and 
notwithstanding  the  present  hostilities  with  Russia,  freely  trade  with  all 
ports  and  places,  wheresoever  situate,  which  shall  not  be  in  a  state  of 
blockade,  save  and  except  that  no  British  vessel  shall,  under  any  circum- 

(s)  Wheaton's  Elm.  (ed.  Lawrence,)  p.  539,  note.  In  1823  and  1826-7  vain 
attempts  were  make  to  adjust  this  question  between  England  and  N.  A.  United 
States,  ib.,  p.  535. 

(t)  Westminster,  March  28,  1854. 
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stances  whatsoever,  either  unjier  or  by  virtue  of  this  order  or  otherwise, 
be  permitted  or  empowered  to  enter  or  communicate  with  any  port  or 
place  which  shall  belong  to  or  be  in  the  possession  or  occupation  of  her 
majesty's  enemies." 

OCX.  As  the  end  of  all  war  is  peace,  the  expediency  of  abandoning 
or  retaining  a  belligerent  right  ought  to  be  chiefly  ascertained  by  the 
tendency  of  the  exercise  of  that  right  to  delay  or  to  hasten  the  return  of 
peace ;  judged  by  this  criterion,  it  may,  to  say  the  least,  reasonably  be 
doubted  whether  the  waiver  of  the  belligerent  right  under  discussion  has 
been  an  encouraging  or  successful  experiment.  The  trade  of  Russia  has 
been  carried  on  during  the  present  war,  with  comparatively  small  injury 
to  her,  by  Prussia ;  the  ports  of  the  two  countries,  owing  to  the  close 
neighbourhood  and  easy  inland  transit  by  railway  between  them,  have 
been  practically  identical ;  thereby  the  pressure  of  the  belligerent  force 
has  been  materially  weakened,  the  continuance  of  the  horrors  and  evils 
of  war  much  prolonged,  and  the  return  of  the  normal  state  of  peace 
greatly  delayed,  not  to  mention  the  inducement  to  Neutrality  which  her 
increased  commerce  has  offered  to  Prussia  at  a  period  when  it  was  the 
professed  object  of  the  allies  to  form  a  general  league  of  the 
*great  European  Powers  against  Russia  as  the  one  aggressor, 
and  the  great  facility  which  has  fceen  afforded  to  the  carriage  of  contra- 
band. 

CCXI.  There  are  some  miscellaneous  points  which  should  be  noticed 
before  we  pass  from  the  present  subject :  they  relate  to  the  decisions  of 
International  Tribunals  with  respect  to  the  ships  and  goods  of  nations 
with  whom  Treaties  authorizing  the  new  maxim  subsist. 

It  has  been  decided  in  the  Prize  Courts  both  of  Great  Britain  and  the 
United  States  of  North  Americans;)  that  the  privilege  of  the  neutral  flag 
to  protect  enemy's  property,  whether  the  result  of  Treaty  stipulations,  or 
municipal  ordinances,  however  comprehensive  may  be  the  terms  in  which 
it  may  be  expressed,  cannot  be  interpreted  to  extend  to  the  fraudulent 
use  of  that  flag  to  cover  enemy's  property  in  the  ship  as  well  as  the 
cargo,  (y) 

The  Treaty  of  1654,  between  England  and"  Portugal,  embodied  the 
two  maxims  of  enemy's  ships  enemy's  goods,  and  free  ships  free  goods. 
But  it  was  decided  by  Lord  Stowell  that  the  clause  in  the  article 
which  condemns  the  goods  of  either  nation  found  on  board  the  ships  of 
the  enemy  of  the  other  contracting  party  could  not  be  fairly  applied  to 
the  case  of  property  shipped  before  the  contemplation  of  war.  "  It  did 
not  follow,"  Lord  Stowell  observed,  "  that  because  Spanish  property  put 
on  board  a  Portuguese  ship  would  be  protected  in  the  event  of  the  inter- 
ruption of  war,  therefore  Portuguese  property  on  board  a  Spanish  ship 
should  become  instantly  confiscable  on  the  breaking  out  of  hostilities 
with  Spain ;  that  in  one  case  the  conduct  of  the  parties  would  not  have 
been  different  if  the  event  of  hostilities  had  been  known.  The  cargo  was 
entitled  to  the  protection  of  the  ship  generally  by  this  stipulation  of  the 

(x)  Wheaton's  Elm.  (ed.  Lawrence,  1855,)  p.  531. 

(y)  The  Cittade  de  Lisboa,  Robinson's  Adm.  Rep.,  vi.  p.  358.  The  Estern,  Dallas's 
(Amer.)  Rep.,  vol.  ii.  p.  34. 
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Treaty,  even  if  shipped  in  open  war ;  and  d,  fortiori,  if  shipped  under 
*circumstances  still  more  favourable  to  the  Neutrality  of  the 
L  '  J  transaction.  In  the  other  case,  there  might  be  reason  to  suppose 
that  the  Treaty  referred  only  to  goods  shipped  on  board  an  enemy's 
vessel  in  an  avowed  hostile  character ;  and  that  the  neutral  merchant 
would  have  acted  differently,  if  he  had  been  apprised  of  the  character  of 
the  vessel  at  the  time  when  the  goods  were  put  on  board. "(z) 


[*298]  *CH AFTER    XL 

COLONIAL   AND   COASTING   TRADE. — RULE   OF   1756. 

CCXII.  IT  has  been  stated  that  it  is  perfectly  competent  to  a  Neutral 
to  carry  on  a  general  trade  with  either  belligerent ;  but  we  now  approach 
the  discussion  of  a  question, (a)  which  at  one  time  much  agitated  both 
Europe  and  America,  which  recent  alterations,  both  in  the  colonial  sys- 
tem and  the  navigation  laws  of  many  countries,  especially  of  England,(6) 
have  stripped  in  great  measure,  of  its  former  importance,  but  which  can- 
not, nevertheless,  be  passed  by,  because  it  is  impossible  to  say  what  may 
be  the  future  policy  of  nations  with  respect  to  the  coasting  trade,  and 
also  because  the  principle  which  lies  at  the  root  of  the  question  demands 
a  statement  and  examination  in  a  work  of  this  description. 

This  question,  generally  stated,  is,  whether  it  be  lawful  for  a  Neutral 
to  carry  on  in  time  of  war,  with  a  Belligerent,  a  trade  which  he  is  not 
allowed  to  carry  on  in  time  of  peace. 

CCXIII.  The  practical  shapes  in  which  this  abstract  question  became 
embodied,  were : — 

*1.  The  carrying  on  by  the  Neutral  of  the  trade  between  the 
L        J  belligerent  mother  country  and  the  colonies. 

2.  The  carrying  on  the  coasting  trade  of  the  Belligerent — such  trade 
being  confined  in  time  of  war  to  the  Belligerent's  subjects. 

3.  The  carrying  on  the  trade  by  a  Neutral  from  a  port  in  his  own 
country  to  a  port  of  the  colony  of  the  Belligerent. 

4.  The  carrying  on  by  a  Neutral  of  a  trade  between  the  ports  of  the 
Belligerent,  but  with  a  cargo  from  the  Neutral's  own  country. 

It  is  necessary  to  bear  in  mind  the  distinction  between  these  separate 
propositions :  because  while  the  two  former  have  obtained,  under  the 
title  of  the  Rule  of  the  War  of  1756,  the  approbation  of  the  best  autho- 
rities in  England  and  America,  the  two  latter  propositions  have  been 

(z)  The  Marianna,  6  Robinson's  Adm.  Rep.,  p.  28. 

(a)  Lee  on  Captures  (1803,)  first  published   1759,  p.  131.     Manning,  chap.  v. 
Wheaton's  (Amer.)  Reports,  vol.  i.,  App.,  note  3,  on  the  Rule  of  the  War,  1756. 
Wheaton's  Elements  (ed.  Lawrence,)  p.  572.     Judge  Story's  Life,  vol.  i.  pp.  287- 
288.     (London,  1851.) 

(b)  During  the  present  war,  the  Rule  of  1756  is  superseded  by  the  Order  in 
Council  of  the  15th  of  April,  1854,  allowing  Neutrals  to  trade  to  all  ports  and 
places,  wheresoever  situated,  that  are  not  in  a  state  of  blockade. 
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powerfully  attacked  by  the  United  States  of  North  America,  as  being 
vicious  corruptions  of  a  sound  principle  of  International  Law. 

CCXIV.  It  is  not  a  matter  worthy  of  much  controversy,  whether  or 
no  the  Rule  of  1756  was  ever  practically  enforced  before  that  year.  It 
is  unquestionable  that  its  practical  enforcement  then  first  attracted  general 
notice.  But  it  is  a  matter  well  worthy  of  consideration  whether  the 
rule,  whensoever  practically  enforced,  was  or  was  not  founded  upon  a 
sound  principle  of  International  Law,  upon  a  just  view  of  the  mutual 
relations  of  Neutral  and  Belligerent. 

CCXV.  Judge  Story  and  Mr.  Wheaton(c)  give  a  faithful  sketch  of  the 
circumstances  which  accompanied  its  introduction  in  1756.  They  say 
with  truth,  -that — 

"  The  rule  commonly  called  the  Rule  of  1756,(d)  acquired  *this 
denomination,  from  its  having  been  first  judicially  applied  by  the 
Courts  of  Prize  in  the  war  of  that  period.  The  French  (then  at  war 
with  Great  Britain,)  finding  the  trade  with  their  colonies  almost  entirely 
cut  off  by  the  maritime  superiority  of  the  British,  relaxed  their  monopoly 
of  that  trade,  and  allowed  the  Dutch  (then  neutral]  to  carry  on  the  trade 
between  the  mother  country  and  her  colonies,  under  special  licenses 
or  passes,  granted  to  Dutch  ships  for  this  special  purpose,  excluding,  at 
the  same  time,  all  other  Neutrals  from  the  same  trade.  Many  Dutch 
vessels,  so  employed,  were  captured  by  the  British  cruisers,  and,  together 
with  their  cargoes,  were  condemned  by  the  Prize  Courts,  upon  the  just  and 
true  principle,  that  by  such  employment  they  were,  in  effect,  incorpo- 
rated into  the  French  navigation,  having  adopted  the  character  and  trade 
of  the  enemy,  and  identified  themselves  with  his  interests  and  purposes. 
They  were,  in  the  opinion  of  these  courts,  to  be  considered  like  trans- 
ports in  the  enemy's  service,  and  hence  liable  to  capture  and  condemna- 
tion, upon  the  same  principle  as  property  condemned  by  way  of  penalty 
for  resistance  to  search,  for  breach  of  blockade,  for  carrying  military 
persons  or  despatches,  or  as  contraband  of  war.  In  all  these  cases  the 
property  is  considered,  pro  hdc  vice,  as  enemy's  property,  as  so  com- 
pletely identified  with  his  interests  as  to  acquire  a  hostile  character.  So, 
where  a  Neutral  is  engaged  in  a  trade  which  is  exclusively  confined  to 
the  subjects  of  a  country,  in  peace  and  in  war,  and  is  interdicted  to  all 
others,  and  cannot  be  avowedly  carried  on  in  the  name  of  a  foreigner, 
such  a  trade  is  considered  so  entirely  national,  that  it  must  follow  the 
hostile  situation  of  the  country,  (e) 

CCXVI.  The  Rule  of  the  War  of  1757,(/)  or  of  the  Seven  Years' 
War,  was  intermitted  during  the  war  between  Great  *Britain  r^on-i-i 
and  her  American  colonies;  but  on  the  ground  that, a  short  time  L 

(c)  I  mention  both,  because  it  will  be  seen  from  Judge  Story's  Life  (vol.  i.  p. 
288,)  that  both  were  concerned  in  the  composition. 

(c?)  For  judicial  opinions  on  this  rule,  see — Berens  v.  Rucker,  1  William  Black- 
stone's  Reports,  p.  314,  (published  1781) ;  opinion  of  Lord  Mansfield.  Brymerv. 
Atkins,  1  Henry  Blackstone's  Reports,  191,  (published  1791) ;  Lord  Loughborough's 
opinion. 

(e)  1  Wheaton's  Rep.,  p.  506  ;  App.,  note  3.     Story's  Life,  vol.  i.  p.  288. 

(/)  See  the  case  of  the  Dutch  ships  considered  by  James  Marriott,  LLD.  (pub- 
lished 1759;  fourth  edition,  1778.)  London.  4  Robinson's  Adm.  Rep.,  App.  A. 

AUGUST,  1857.— 16 
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before  the  breaking  out  of  hostilities,  France  had  declared  that  she  had 
abandoned  the  principle  of  monopoly,  and  meant,  as  a  permanent  regu- 
lation, to  admit  neutral  merchants  to  trade  with  her  colonies  in  the  West 
Indies.  It  was  considered  by  the  British  Prize  Court  of  Appeal  in  1801, 
that  this  conduct  of  France  at  the  particular  juncture  of  the  American 
War  had  manifestly  been  adopted  for  the  sake  of  avoiding  the  applica- 
tion of  the  principle  which  she  clearly  understood  to  be  warranted  by 
International  Law.  (^7) 

In  the  war  of  1793,  the  first  set  of  instructions  to  British  cruisers 
were  certainly  framed,  not  on  the  exception  of  the  American  War,  but 
upon  the  antecedent  practice. (h) 

But  it  is  clear,  from  the  judgments  of  the  Admiralty  Court — both  the 
very  early  decisions  of  Lord  Stowell,  and  the  last  of  his  immediate  pre- 
decessor— that  at  first  the  Rule  of  1756  was  slowly  and  mildly  restored 
to  its  supremacy. (t')  At  the  same  time  the  principle  upon  which  it  was 
founded  was  vindicated  in  various  judgments  delivered  by  Lord  Stowell 
in  a  manner  which  it  is  easier  to  cavil  at  than  to  refute. 

CCXVII.  It  is  the  usual  practice  of  the  Prize  Court  (acting  on  a  rule 
in  the  Consolato  del  Mare,}  to  give  freight  to  the  neutral  carrier  of  ene- 
mies' goods  that  are  seized.  In  a  case  in  which  a  Neutral  had  been  cap- 
tured for  carrying  on  the  coasting  trade  of  the  enemy,  it  was  contended 
before  Lord  Stowell,  that  the  freight  was  not  due  to  the  proprietors  of 
this  vessel ;  that  she  was  a  Danish  ship,  employed  in  the  transmission  of 
Spanish  goods  from  one  Spanish  port  to  another,  and  so  carrying  on  the 
coasting  trad6  °f  ^at  *country.  "  In  Great  Britain,"  the  learned 
Judge  observed,  "  it  had  long  been  the  system,  that  the  coasting 
trade  should  only  be  carried  on  by  our  own  navigation.  That  in  all  the 
rage  of  novel  experiment  that  had  dictated  the  commercial  regulations 
of  France  in  its  new  condition,  this  policy  had  been  held  sacred.  It  had 
been  enacted  by  a  decree,  21st  of  September,  1793,  that  no  goods,  the 
growth  or  manufacture  of  France,  should  be  carried  from  one  French 
port  to  another,  in  foreign  ships,  under  pain  of  confiscation.^)  The 
same  policy  had  directed  the  commercial  system  of  other  European  coun- 
tries; in  the  ordinary  state  of  affairs,  no  indulgence  was  generally  per- 
mitted to  the  ships  of  most  other  countries  to  carry  on  the  coasting  trade; 
that,  therefore,  the  onus  probandi  at  least  lay  on  that  side,  and  always 
made  it  necessary  to  be  shown  by  the  claimants  that  such  trade  was  not 
a  mere  indulgence  and  a  temporary  relaxation  of  the  coasting  system  of 

(g)  4  Robinson's  Adm.  Rep.,  p.  xi.  App. 
(h)  Order  in  Council,  November,  6,  1793. 
"         "         "       January  8,  1794. 
"         "         «       January  25,  1798. 

"         "        "       Finally  merged  in  the  retaliatory  Orders  in  Council  of 
1806-7. 

(i)  The  Welwaart,  1  Robinson's  Adm.  Rep., p.  124.  The  Speculation,  2  Robin- 
son's Adm.  Rep.,  p.  293. 

(k)  "  Les  batimens  Strangers  ne  pourront  transporter  d'un  port  Francais,  a  un 
autre  port  Frangais,  aucunes  denrees,  productions,  ou  marchandises  des  cru,  pro- 
duit,  ou  manufactures  de  France,  colonies  ou  possessions  de  France,  sous  les 
peines  portees  par  1'article  3  Loi,  contenant  1'acte  de  navigation.  21st  Septembre, 
1793  (i.  e.,  confiscation  des  batimens  et  cargaison,  et  de  3000  liv.  d'amende,'")  &c. 
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the  State  in  question,  but  that  it  was  a  common  and  ordinary  trade,  open 
to  the  ships  of  any  country  whatever.  .  .  .  As  to  the  coasting  trade 
(supposing  it  to  be  a  trade  not  usually  opened  to  foreign  vessels,)  can 
there  be  described  a  more  effective  accommodation  that  can  be  given  to 
an  tnemy  during  a  war,  than  to  undertake  it  for  him  during  his  own  dis- 
ability? Is  it  nothing  that  the  commoditities  of  an  extensive  empire 
are  conveyed  from  the  parts  where  they  grow  and  are  manufactured,  to 
other  parts  where  they  are  wanted  for  use  ?  It  is  said  that  this  is  not 
importing  anything  new  into  the  country,  and  it  certainly  is  not;  but  has 
it  not  all  the  effects  of  such  an  importation  ?  Suppose  that  the  French 
navy  had  a  decided  ascendant,  and  had  cut  off  all  British  communication 
between  the  northern  *and  southern  parts  of  this  island,  and  that  r#qnq-i 
Xeutrals  interposed  to  bring  the  coals  of  the  North  for  the  sup-  L 
ply  of  the  manufactures  and  for  the  necessities  of  domestic  life  in  this 
metropolis ;  is  it  possible  to  describe  a  more  direct  and  a  more  effectual 
opposition  to  the  success  of  French  hostility,  short  of  an  actual  military 
assistance  in  the  war  ?"(£) 

CCXVIII.  As  to  trading  with  the  colonies  of  the  enemy,  Lord  Stowell 
observed,  that  it  was  as  an  indubitable  right  of  the  belligerent  to  possess 
himself  of  such  places,  as  of  any  other  possession  of  his  enemy.  This 
was  his  common  right;  but  he  had  the  certain  means  of  carrying  such  a 
right  into  effect,  if  he  had  a  decided  superiority  at  sea.  Such  colonies 
were  dependent  for  their  existence,  as  colonies,  on  foreign  supplies. 
If  they  could  not  be  supplied  and  defended,  they  must  fall  to  the  belli- 
gerent, of  course ;  and  if  the  belligerent  chooses  to  apply  his  means  to 
such  an  object,  what  right  has  a  third  party,  perfectly  neutral,  to  step 
in  and  prevent  the  execution  ?  No  existing  interest  of  his  is  affected  by 
it;  he  can  have  no  right  to  apply  to  his  own  use  the  beneficial  conse- 
quences of  the  mere  act  of  the  belligerent,  and  to  say, — «  True  it  is,  you 
have,  by  force  of  arms,  forced  such  places  out  of  the  exclusive  possession 
of  the  enemy,  but  I  will  share  the  benefit  of  the  conquest,  and,  by  sharing 
its  benefits,  prevent  its  progress.  You  have  in  effect,  and  by  lawful 
means,  turned  the  enemy  out  of  the  possession  which  he  had  exclusively 
maintained  against  the  whole  world,  and  with  whom  we  have  never  pre- 
sumed to  interfere;  but  we  will  interpose  to  prevent  his  absolute  sur- 
render, by  the  means  of  that  very  opening  which  the  prevalence  of  your 
arms  alone  has  effected.  Supplies  shall  be  sent,  and  their  products  shall 
be  exported.  You  have  lawfully  destroyed  his  monoply,  but  you  shall 
not  be  permitted  to  possess  it  yourself.  We  insist  to  share  the  fruits  of 
your  victories ;  and  your  blood  and  treasure  have  been  expended,  not 
for  your  own  interest,  but  for  the  common  benefit  of  others."  It  could 
not,  upon  these  *grounds,  be  contended  to  be  a  right  of  Neutrals 
to  intrude  into  a  commerce  which  had  been  uniformly  shut 
against  them,  and  which  is  now  forced  open  merely  by  the  pressure  of 
war ;  for  when  the  enemy,  under  an  entire  inability  to  supply  his  colonies 
and  to  export  their  products,  affects  to  open  them  to  Neutrals,  it  is  not 
his  will  but  his  necessity  that  changes  his  system.  That  change  is  the 

(Z)  The  Emanuel,  Robinson's  Adm.  Rep.,  vol.  i.  pp.  297,  301. 
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direct  and  unavoidable  consequence  of  the  compulsion  of  war — it  is  a 
measure  not  of  French  Councils,  but  of  British  force. 

Upon  these  and  other  grounds  it  was  that  an  instruction  issued  at  an 
early  period  of  the  last  war  with  France,  for  the  purpose  of  preventing 
the  communication  of  Neutrals  with  the  colonies  of  the  enemy ;  it  was 
intended  to  be  carried  into  effect  on  the  same  footing  on  which  the  pro- 
hibition had  been  legally  enforced  in  the  war  of  1756.  Upon  further 
inquiry,  it  turned  out  that  one  favoured  nation,  the  Americans,  had  in 
times  of  peace  been  permitted,  by  special  convention,  to  exercise  a  certain 
very  limited  commerce  with  those  colonies  of  the  French,  and  it  con- 
sisted with  justice  that  that  case  should  be  specially  provided  for;  but 
no  justice  required  that  the  provision  should  extend  beyond  the  neces- 
sities of  that  case.  Whatever  went  beyond  that,  was  not  given  to  the 
demands  of  strict  justice,  but  was  matter  of  relaxation  and  concession. (m) 
As  to  the  argument  that  variations  are  made  in  the  commercial  systems 
of  every  country,  in  wars  and  on  account  of  wars,  by  means  of  which 
Neutrals  are  admitted  and  invited  into  different  kinds  of  trade,  from 
which  they  stand  usually  excluded  ;  and  if  so,  that  no  one  belligerent 
country  has  a  right  to  interfere  with  Neutrals  for  acting  under  variations 
of  a  like  kind,  made  for  similar  reasons  in  the  commercial  policy  of  its 
enemy ;  it  is  answered,  that  certainly  if  this  proposition  could  be  main- 
tained without  any  limitation,  viz.,  that  wherever  any  variation  whatever 
is  made  during  a  war,  and  on  account  of  the  state  of  war,  the  party 
*who  makes  it  binds  himself  in  all  the  variations  to  which  the 
necessities  of  the  enemy  can  compel  him,  the  whole  colonial 
trade  of  the  enemy  is  legalized,  and  the  instructions  which  are  directed 
against  any  part,  are  equally  unjust  and  impertinent.  The  opening  of 
free  ports  is  not  necessarily  a  measure  arising  from  the  demands  of  war ; 
it  is  frequently  a  peace  measure  in  the  colonial  system  of  every  country. 
There  are  others  which  more  directly  arise  out  of  the  necessities  of  war. 
The  admission  of  foreigners  into  the  merchant  service,  as  well  as  into 
the  military  service  of  this  country,  the  permission  given  to  vessels  to 
import  commodities  not  the  growth,  produce,  and  manufacture  of  the 
country  to  which  they  belong,  and  other  relaxations  of  municipal  law, 
and  other  regulations  founded  thereon,  these,  it  is  true,  take  place  in 
war,  and  arise  out  of  a  state  of  war ;  but  then  they  do  not  arise  out  of 
the  predominance  of  the  enemy' s  force,  or  out  of  any  necessity  resulting 
therefrom,  <and  that  is  the  true  foundation  of  the  principle.  It  is  not 
every  convenience,  or  even  every  necessity,  arising  out  of  a  state  of  war, 
but  that  necessity  which  arises  out  of  the  impossibility  of  otherwise  pro- 
viding against  the  urgency  of  distress  inflicted  by  the  hand  of  a  superior 
enemy,  than  can  be  admitted  to  produce  such  an  effect.  Thus,  in  time 
of  war,  every  country  admits  foreigners  into  its  general  service ;  every 
country  obtains,  by  the  means  of  neutral  vessels,  those  products  of  the 
enemy's  country  which  it  cannot  possibly  receive,  either  by  means  of  his 
navigation  or  its  own.  These  are  ordinary  measures  to  which  every 
country  has  resort  in  every  war,  whether  prosperous  or  adverse.  They 

(m)  The  Immanuel,  2  Robinson's  Adm.  Rep.,  pp.  200-1. 
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arise,  it  is  true,  out  of  a  state  of  war,  but  are  totally  independent  of  its  events, 
and  have,  therefore,  no  common  origin  with  these  compelled  relaxations 
of  the  colonial  monopoly.  These  are  acts  of  distress,  signals  of  defeat 
and  depression  :  they  are  no  better  than  partial  surrenders  to  the  force 
of  the  enemy,  for  the  mere  purpose  of  preventing  a  total  dispossession. "(n) 

*It  was  upon  these  grounds  that  Lord  Stowell  vindicated  the  i^oncT 
principle  of  the  Rule  of  1756. 

CCXIX.  With  respect  to  the  penalty  inflicted  on  the  Neutral  for  a 
violation  of  this  Rule,  it  should  be  observed,  that  in  an  early  case(o) 
brought  before  the  British  Prize  Court,  the  cargo  was  condemned,  but 
the  ship  was  restored,  though  without  freight;  in  a  subsequent  case,(p) 
the  ship  was  restored  in  the  Admiralty  Court ;  but  in  a  later  case,  in 
which  there  was  an  appeal  to  the  Lords,  the  ship,  as  well  as  the  cargo, 
were  condemned,  on  the  ground  of  the  illegality  of  the  trade  between 
the  mother  country  and  the  colony. (<?) 

CCXX.  The  complaint  of  the  United  States(r)  of  North  America, 
between  whom  and  Great  Britain  this  question  was  a  fruitful  source  of 
contention,  was  directed  partly  against  the  Rule  itself,  and  partly  against 
the  enlarged  sphere  of  the  Rule,  accorded  to  it  by  the  decisions  of  the 
Prize  Court. 

CCXXI.  With  respect  to  the  Rule  itself,  the  United  States,  in  their 
diplomatic  intercourse,  constantly  and  earnestly  protested  against  its 
legality,  and  insisted  that  it  was  an  attempt  to  establish  "a  new  prin- 
ciple of  the  Law  of  Nations,"  and  one  which  subverted  "  many  other 
principles  of  great  importance,  which  have  heretofore  been  held  sacred 
among  nations."  They  insisted  that  Neutrals  were  of  right  entitled 
"to  trade,  with  the  exception  of  blockades  and  contrabands,  to  and 
between  all  ports  of  the  enemy,  and  in  all  articles,  although  the  trade 
should  not  have  been  opened  to  them  in  time  of  peace."(s)  It  was  con- 
sidered to  be  the  right  of  every  independent  Power  to  treat,  in  time  of 
peace,  with  every  other  nation,  for  leave  of  trade  with  its  colonies,  and 
to  enter  into  any  trade,  whether  new  or  old,  that  was  not  *of  r#qn^-i 
itself  illegal,  and  a  violation  of  Neutrality.  One  State  had  nothing  L 
to  do  with  the  circumstances  or  motives  which  induced  another  nation 
to  open  her  ports.  The  trade  must  have  a  direct  reference  to  the  hostile 
efforts  of  the  Belligerents,  like  dealing  in  contraband,  in  order  to  render 
it  breach  of  Neutrality. 

Nevertheless,  the  Rule  of  1756,  especially  in  respect  to  colonial  trade, 
has  been  defended,  as  well  as  attacked,  by  Jurists  and  Judges  of  great 
authority  in  the  United  States  of  North  America.  Mr.  Chancellor  Kent 
is  of  opinion  that  the  principle  of  the  Rule  may  very  fairly  be  considered 
as  one  unsettled  and  doubtful,  and  open  to  future  and  vexed  discussion. 
He  remarks  that  the  Chief  Justice  of  the  United  States,  in  the  case  of 

(n)  The  Immanuel,  2  Robinson's  Adm.  Rep.,  pp.  203-4. 
(o)  The  Immanuel,  2  Robinson's  Adm.  Rep.,  p.  198. 

!p)  The  Minerva  (in  1801,)  3  Robinson's  Adm.  Rep.,  pp.  232. 
q)  The  Jonge  Thomas  (in  1801,)  ib.,  p.  233. 
r)  Wheaton's  (Amer.)  Reports,  vol.  i.,  App.,  p.  531. 

(s)  Mr.  Munroe's  Letter  to  Lord  Mulgrave,  of  September  23, 1805,  and  Mr.  Madi- 
son's Letter  to  Messrs.  Munroe  and  Pinckney,  dated  May  17,  1806. 
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the  Commercen,(t)  alluded  to  the  Rule,  but  purposely  avoided  expressing 
any  opinion  on  the  correctness  of  the  principle;  and  the  Chancellor 
winds  up  his  observations  by  saying  : — 

"  It  is  very  possible,  that  if  the  United  States  should  attain  that  eleva- 
tion of  maritime  power  and  influence  which  their  rapid  growth  and 
great  rescources  seem  to  indicate,  and  which  shall  prove  sufficient  to 
render  it  expedient  for  her  maritime  enemy  (if  any  such  enemy  shall 
ever  exist,)  to  open  all  his  domestic  trade  to  enterprising  Neutrals,  we 
might  be  induced  to  feel,  more  sensibly  than  we  have  hitherto  done,  the 
weight  of  the  arguments  of  the  foreign  Jurists  in  favour  of  the  policy 
and  equity  of  the  Rule."(w) 

The  opinion  of  Judge  Story,  it  will  be  seen,  is  strongly  in  favour  of 
the  legality  of  the  principle  of  the  Rule  of  1756,  though  opposed  to  the 
extension  of  it.  (a:) 

Vattel's  opinion^)  is  clear  and  decided,  that  so  long  as  Neu- 
trals  *only  continue  their  customary  trade,  they  exercise  a  right 
which  they  are  not  bound  to  sacrifice  to  the  Belligerent.  Hiibner,  the  neu- 
tral champion  at  all  risks,(z)  in  dealing  with  this  question,  gives  a  strange 
proof  of  his  partiality  to  his  clients.  "  Neutrals/'  he  says,  "  have  a  right 
to  trade  in  war  as  in  peace." — Bien  entendu  qu'ils  ne  sortent  point  de 
leur  caractere;  qu'ils  ne  trafiquent  avec  les  nations  belligerantes  que 
comme  en  temps  de  paix."  But  there  is  a  difficulty,  he  adds,  about  the 
colonial  trade  of  the  Belligerent :  true,  it  is  notoriously  closed  to  the 
Neutral  in  time  of  peace;  true  it  is  only  open  to  him  in  war,  and  "k 
cause  de  la  guerre;"  nevertheless  (he  whimsically  adds,)  "je  ne  vois  pas 
pourquoi  les  socie'te's  souveraines,  qui  sont  neutres,  devroint  se  refuser 
un  benefice  considerable  qui  se  presente."  A  very  honest,  if  not  a  very 
creditable  avowal  of  the  Rule  which,  in  his  opinion,  should  guide  the 
consciences  of  neutral  Governments. (a) 

The(i)  French  Reglement,  both  of  July,  1704,  and  of  October,  1744, 
enforced,  in  the  severest  manner,  the  principle  contained  in  the  Rule  of 
1756. 

CCXXII.  But  little,  if  any,  light  upon  the  question  is  thrown  from 
the  examination  of  Treaties.  Independent  States  have  pursued  no  con- 

(t)  1  Wheaton's  Reports,  p.  396. 

(u)  Kent's  Com.,  vol.  i.  pp.  90-92.  (a:)  Vide  infra,  p.  309. 

(y)  L.  iii.  c.  vii.  s.  3.  (The  words  are  remarkable.)  "Mais  si  elles  ne  font  que 
suivre  tout  uniment  a  leur  commerce,  elles  ne  Se  de'clarent  point  par-la  centre  rnes 
int6rets ;  elles  exercent  un  droit  que  rien  ne  les  oblige  de  me  sacrifier." 

(z)  "  M.  Hiibner,  dans  son  Traite  de  la  Saisie  des  Batimens  Neutres,  t.  i.  pt.  ii. 
c.  2,  ss.  5,  et  suiv.,  depuis  la  page  207,  jusqu'a  la  226,  fait  plus,  car  il  entreprend 
de  prouver  fort  serieusement  que  le  pavilion  neutre  couvre  toute  la  cargaison, 
quoiqu'elle  appartienne  a  1'ennemi,  ou  qu'elle  soit  charged  pour  son  compte,  de 
maniere  qu'il  n'en  excepte  que  les  effets  de  contrabande.  Mais  cet  auteur  est  abso- 
lument  decide  pour  les  Neutres  et  semble  n' avoir  ecrit  que  pour  plaidre  leur  cause.  II 
pose  d'abord  ses  principes,  qu'il  donne  pour  constants  ;  puis  il  en  tire  les  conse"- 
quences  qui  lui  conviennent.  Cette  me'thode  est  fort  commode.  On  commencera 
par  lui  demander  sur  quoi  il  e"tablit  que  les  marchandises  ennemies  sont  exemptes 
de  saisies  sur  un  batiment  neutre?  Au  surplus,  par  nos  loix,  cette  saisie  est 
autorisee ;  nous  devons  nous  y  tenir." — Valin,  Traite"  des  Prises,  c.  v.  s.  5,  \  5. 

(a)  De  la  Saisie  des  Batimens  Neutres,  torn.  i.  chap.  iv.  sec.  6.     Manning,  p.  200. 

(6)  Valin,  Ord.  de  la  Marine,  t.  ii.  pp.  248-251. 
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sistent  course  upon  this  subject.  It  *appears,(c)  that  in  1674, 
the  English  being  Neutrals,  and  the  Dutch  Belligerents,  the 
latter  contended  that  the  English  Treaty  with  them,  by  which  it  was 
stipulated  that  the  ship  covered  the  cargo,  did  not  authorize  England  to 
carry  on  a  trade  between  one  enemy's  port  and  another.  Sir  William 
Temple,  however,  maintained  that  the  Treaty  justified  this  kind  of 
trading,  and  in  this  position  the  Dutch  finally  acquiesced. (d)  Since  that 
time,  several  Treaties  have  included  provisions  on  this  question,  some 
permitting  and  some  disallowing  such  traffic.  Thus,  in  1675,  the  year 
after  the  negotiation  just  mentioned,  a  Treaty  between  England  and 
Holland  declared  that  such  trade  between  enemies'  ports  was  allowable 
to  the  subjects  of  the  contracting  parties,  whether  the  said  ports  be- 
longed to  the  same  Sovereign  or  to  two  different  Sovereigns.(e)  The 
same  stipulation  occurs  in  the  Treaty  between  Holland  and  Spain  in 
1676(/)  and  1679. (g\  The  trade  is  allowed  in  the  Treaties  of  Utrecht, 
between  France  and  England,  and  between  France  and  Holland  ;(A)  and 
in  the  Treaty  between  Holland  and  Russia,  in  1715  j({\  in  the  Treaty 
between  Spain  and  the  Empire,  in  1725. (k\  In  several  more  recent 
Treaties,  such  trade  is  allowed  to  either  contracting  party ;  for  instance, 
in  the  Treaty  between  France  and  the  North  American  United  States,  in 
1778  ;(£)  in  that  between  Sweden  and  the  North  American  United  States, 
in  1783  ;(m)  in  that  between  Great  Britain  and  France,  in  1786 ;(w)  and 
in  that  between  Spain  *and  the  North  American  United  States,  r*Qirn 
in  1795. (0)  On  the  other  hand,  such  trade  is  declared  unlawful  L 
in  the  Treaty  between  England  and  Denmark  in  1691  ;(p)  in  the  Treaty 
between  Prussia  and  Sweden,  in  1762  ;(j)  and  in  the  Treaty  between 
Great  Britain  and  Russia,  in  1801. (r) 

CCXXIIL  But  it  was  not  only  of  the  principle  of  the  Rule  itself,  but 
of  the  extension  given  to  it  by  judicial  decisions,  that  the  North  Ameri- 
can United  States  complained. 

This  remark  brings  us  to  the  two  latter  of  the  four  propositions  which 
have  been  mentioned,(s)  namely,  (3.)  the  carrying  on  by  a  Neutral  of  a 
trade  from  a  port  in  his  own  country  to  a  port  of  the  colony  of  the  Belli- 
gerent. (4.)  The  carrying  on  by  a  Neutral  of  a  trade  between  the  ports 
of  the  Belligerent,  but  with  a  cargo  from  the  Neutral's  own  country. 

CCXXIV.  The  North  American  United  States(£)  complained  that  the 
decisions  of  the  British  Prize  Courts  and  the  instructions  of  the  British 
Government  had,  either  upon  the  principle  of  affecting  the  return  voyage 
of  a  neutral  vessel  so  engaged  with  the  penalty,  or  upon  the  principle  of 
the  continuity  of  the  voyage,  upon  one  or  other  of  these  two  assuuip- 

(c)  Manning:,  pp.  198-9,  to  whom  I  am  indebted  for  the  following  remarks  in 
this  paragraph. 

(d)  Courtenay's  Life  of  Temple,  vol.  i.  pp.  433-434. 

(e)  Dumont,  Corps  Dipl.,  VII.  i.  p.  319.  (/)  Ib.,  p.  325. 

(g)  Ib.,  p.  439.  (h)  Ib.,  VIII.  i.  pp.  348-380.  (t)  Ib.,  p.  469. 

(*)  Ib.,  VIII.  ii.  p.  115.  (I)  De  Martens,  Rec.,  II.  p.  598. 

(m)  Ib.,  III.  p.  568.  (n)  Ib.,  IV.  p.  168. 

(o)  De  Martens,  Rec.,  VI.,  p.  156.  (p)  Dumont,  t.  vii.  c.  ii.  p.  295. 

(q)  Ib.,  I.  p.  39.  (r)  Ib.,  VII.  p.  272.  (s)  Vide  ante,  p.  299. 

(t)  Wheaton's  (Amer.)  Rep.,  vol.  i.  p.  531,  App. 
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tions,  so  applied  the  Rule  of  1756,  as  to  cut  off  the  exportation  of  the 
produce  of  the  enemy's  colonies  from  neutral  countries,  into  which  it  had 
been  imported,  unless  the  produce  had  become  incorporated  into  the 
general  stock  of  national  commodities,  according  to  certain  rules  pre- 
scribed to  break  the  continuity  of  the  voyage,  and  which  rules  they  de- 
nounced as  fluctuating^)  and  uncertain. 

CCXXV.  The  writer  of  these  pages  is  inclined  to  accept  the  opinion 
r*3in  °f  Judge  Story,  as  being  on  the  whole  a  *judicial  result  of  the 
-•  evidence  both  as  to  fact,  and  the  law  respecting  the  decisions  of 
the  British  Prize  Courts  upon  this  rather  delicate  subject.  That  most 
accomplished  and  learned  American  Jurist  and  Judge,  writing  to  Mr. 
Wheaton  in  1816,  observes : — "  My  own  private  opinion  certainly  is, 
that  the  coasting  trade  of  a  nation,  in  its  strict  character,  is  so  exclu- 
sively a  national  trade,  that  Neutrals  can  never  be  permitted  to  engage 
in  it  during  war,  without  being  affected  with  the  penalty  of  confiscation. 
The  British  have  unjustly  extended  the  doctrine  to  cases,  where  a  Neu- 
tral has  traded  between  ports  of  the  enemy,  with  a  cargo  taken  in  at  a 
neutral  country.  I  am  as  clearly  satisfied  that  the  colonial  trade  between 
the  mother  country  and  the  colony,  where  that  trade  is  thrown  open 
merely  in  war,  is  liable  in  most  instances  to  the  same  penalty.  But  the 
British  have  extended  this  doctrine  to  all  intercourse  with  the  colony, 
even  from  or  to  a  neutral  country,  and  herein  it  seems  to  me  they  have 
abused  the  rule.  This  at  present  appears  to  me  to  be  the  proper  limits 
of  the  rule,  as  to  the  colonial  and  coasting  trade }  and  the  Rule  of  1756 
(as  it  was  at  that  time  applied,)  seems  to  me  well  founded ;  but  its  late 
extension  is  reprehensible.'Yx) 

Those  who  defer  on  the  whole,  as  the  writer  of  these  pages  does,  to 
this  opinion,  may  yet  observe,  that  the  instructions  of  the  crown,  and 
the  decisions  of  the  British  Prize  Court,  allowed  to  Neutrals  considerable 
relaxations  from  that  strict  rule  which  prohibited  all  intercourse  between 
the  Neutral  and  the  colony  of  the  belligerent. 

Soon  after  the  commencement  of  the  war,  which  broke  out  in  1793, 
the  first  set  of  instructions  issued  by  England,  were  framed,  not  on  the 
exception  already  referred  to,  of  the  American  war,  but  on  the  antecedent 
practice,  and  directed  cruisers  "  to  bring  in  for  lawful  adjudication,  all 
f~*3121  vesse^s  taden  with  goods,  the  produce  of  any  colony  of  France,  or 
-I  *carrying  provisions  or  supplies  for  the  use  of  any  such  colony." 
The  relaxations  that  have  since  been  adopted,  have  originated  chiefly  in 
the  change  that  has  taken  place,  in  the  trade  of  that  part  of  the  world, 
since  the  establishment  of  an  independent  government  on  the  continent 
of  America.  In  consequence  of  that  event,  American  vessels  had  been 
admitted  to  trade  in  some  articles,  and  on  certain  conditions,  with  the 
colonies  both  of  this  country  and  of  France.  Such  a  permission  had 
become  a  part  of  the  general  commercial  arrangements,  as  the  ordinary 
state  of  their  trade  in  time  of  peace.  The  commerce  of  America  was, 
therefore,  abridged  by  the  foregoing  instructions,  and  debarred  of  the 

(u)  Upon  the  point  of  continuity,  see — The  Maria.  5  Robinson's  Adm.  Rep.,  p. 
365.  The  William,  ib.,  p.  385. 

(x)  Life  and  Letters  of  Joseph  Story,  vol.  i.  p.  28  T. 
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right  generally  ascribed  to  neutral  trade  in  time  of  war,  that  it  might  he 
continued,  with  peculiar  exceptions,  on  the  basis  of  its  ordinary  establish- 
ment. In  consequence  of  representations  made  by  the  United  States 
Government  to  this  effect,  new  instructions  to  our  cruisers  were  issued, 
8th  January,  1794,  apparently  designed  to  exempt  North  American  ships 
trading  between  their  own  country  and  the  colonies  of  France.  The 
directions  were,  "  to  bring  in  all  vessels  laden  with  goods,  the  produce  of 
the  French  West  India  Islands,  and  coming  directly  from  any  port  of 
the  said  Islands  to  any  port  in  Europe. "(y} 

(y)  4  Robinson's  Adm.  Rep.,  App.  A.,  p.  iii.  See  also  the  Providentia,  2  Rob. 
Adm.  Rep.,  p.  142.  The  Immanuel,  ib.,  p.  197.  The  Margaretha  Magdalena,  ib., 
p.  138. 

A  neutral  American  ship,  captured  on  a  voyage  from  an  enemy  colony  to  a 
neutral  island,  both  in  the  West  Indies,  though  not  the  port  of  the  proprietors  of 
the  ship  or  cargo,  was  restored.  The  Hector  and  the  Sally  (before  the  Lords  of 
Appeal,)  4  Robinson's  Adm.  Rep.,  App.  A.,  pp.  14,  15,  and  note. 

The  leading  cases  in  the  British  Prize  Court  upon  the  subject  of  this  chapter 
are  well  classified  by  Mr.  Pritchard  in  his  Analytical  Digest  of  Admiralty  Cases. 
London,  1847. 

(1.)  Colonial  Trade  generally: — The  Calypso,  2  Robinson's  Adm.  Rep.,  p.  154. 
The  Phrenix,  3  Ib.,  p.  186.  The  Star,  Ib.,  p.  193,  n.  The  Rose,  2  Ib.,  p.  F^OIOT 
206.  *The  Immanuel,  2  Robinson's  Adm.  Rep.,  p.  205.  The  New  Ad-  "• 
venturer,  and  also  the  Oxolen  (before  the  Lords  of  Appeal,)  4  ib.,  App.  A.,  p.  4,  n. 
The  Minerva,  3  ib.,  p.  229.  The  Anna  Dorothea,  ib.,  p.  229,  n.  The  Jonge,  3 
ib.,  p.  332,  n.  The  Whilelmina  (before  the  Lords  of  Appeal,)  4  ib.,  Appendix  A., 
p.  4,  and  note,  pp.  12-13. 

(2.)  Of  the  relations  therein  allowed  by  Great  Britain  :  (a)  Generally : — The 
Providentia,  2  Robinson's  Adm.  Rep.,  p.  142.  The  Immanuel,  ib.,  p.  197.  The 
Margaretha  Magdalena,  ib.,  p.  138.  The  Hector  and  the  Sally  (before  the  Lords 
of  Appeal,)  4  ib.,  Appendix  A.,  pp.  14,  15,  and  note.  The  Lucy,  ib.,  p.  14.  The 
Charlotte  (before  the  Lords  of  Appeal,)  ib.,  p.  13.  The  Conferenzrath,  6  Ib.,  p. 
362.  (6)  As  dependent  on  the  question  of  the  continuity  of  the  voyage  : — The 
Polly,  2  Robinson's  Adm.  Rep.  p.  361.  The  Immanuel,  ib.,  p.  197.  The  Mercury 
(before  the  Lords  of  Appeal,)  4  ib.,  Appendix  A.,  p.  6.  The  Eagle,  ib.  The  Maria, 
5  ib.,  p.  365.  The  William,  ib.,  p.  385.  The  John,  1  Acton's  Rep.,  p.  39.  The 
Star,  3  Robinson's  Adm.  Rep.,  p.  193,  n. 

(3.)  Of  the  principles  applicable  to,  as  to  settlements  in  the  East  Indies: — The 
Juliana,  4  Robinson's  Adm.  Rep.,  p.  328.  The  Patapsco,  1  Acton's  Adm.  Rep.,  p. 
270.  The  Rebecca,  2  Ib.,  p.  119. 

(4.)  Under  extraordinary  and  privileged  contracts  with  the  parent  State : — The 
Anna  Catharina,  4  Robinson's  Adm.  Rep.,  p.  107.  The  Rendsborg,  ib.,  p.  121. 

Coasting  Trade : — The  Emanuel,  1  Robinson's  Adm.  Rep.,  p.  302.  The  Specu- 
lation, 2  ib.,  p.  293.  The  Welvaart,  1  ib.,  p.  124.  The  Johannah  Tholen,  6  ib., 
p.  72.  The  Ebenezer,  ib.,  p.  252.  The  Schooner  Sophie,  ib.,  p.  251,  n.  r#qi4.n 
*The  Thomyris,  Edward's  Adm.  Rep.,  p.  17.  The  Two  Brothers,  2  Acton's  L  c 
Adm.  Rep.,  p.  38.  The  Cora,  ib.,  p.  44.  TheYonge  Jan,  and  other  ships,  6  Rob- 
inson's Adm.  Rep.,  p.  42,  n. 

Fishing  Trade: — The.Ospray,  cited  in  the  Vigilantia,  1  Robinson's  Adm.  Rep., 
p.  14.  The  Young  Jacob  and  Johanna,  ib.,  pp.  20-1.  The  Susa,  2  ib.,  p.  251. 

Other  cases  : — The  William  and  Grace,  and  cases  therein  cited,  Hay  and  Mar- 
riott, p.  76.  The  Belle  Sauvage,  cited  in  the  Friendship,  ib.,  p.  79.  The  Sally, 
ib.,  p.  83.  The  Friendship,  ib.,  p.  78.  The  Commerce,  ib.,  p.  80.  The  Rebecca, 
ib.,  p.  197.  The  Jeane  Isabelle,  ib.,  p.  186.  The  Maria,  6  Robinson's  Adm.  Rep., 
p.  201.  The  Charlotte  Sophia,  ib.,  p.  204,  n.  The  Lisette.ib.,  p.'394.  The  Mercu- 
rius,  Edward's  Adm.  Rep.,  p.  53,  and  the  Minna,  therein  cited. 

Exemptions,  under  Treaties,  from  the  penalties  of: — 

(1.)  Where  allowed,  et  contra.  The  Ringende  Jacob,  1  Robinson's  Adm.  Rep., 
p.  89.  The  Catherina  Joanna,  6  ib.,  p.  42,  n. 

Practice  in  cases  of: — Vreede,  -5  Robinson's  Adm.  Rep.,  p.  231, 
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[*315]        *PART  THE  TENTH. 

CHAPTER    I. 

CONTRABAND. 

CCXXVI.  IT  cannot  be  too  emphatically  declared  that  it  is  the 
unquestionable  right  of  the  Neutral  to  carry  on  a  general  trade  with  the 
Belligerents. 

In  their  war  with  Spain,  in  1599,  the  Dutch  put  forth  an  unlawful 
notification  (placaart\  to  the  world,  whereby,  as  their  historian  Grotius 
says,  "  per  edictum  vetant  populus  quoscunque  ullus  conmieatus  rcsve 
alias  in  Hispaniam  ferre ;  si  qui  secus  faxint,  ut  hostibus  faventes  vice 
hostium  futures. "(a)  And,  as  we  have  seen  in  the  last  chapter,  a  most 
unjust  attempt  of  a  similar  character  was  made  by  the  allied  forces  of 
the  English  and  the  Dutch  during  the  war  waged  by  the  English  King 
William  the  Third  against  Louis  the  Fourteenth ;  and,  as  we  have  also 
seen,  the  clause  in  the  Treaty  of  Whitehall(i)  of  August  12, 1689,  which 
incorporated  this  vicious  principle,  was  shortly  afterwards  annulled ;  the 
injustice  of  the  principle  was  acknowledged,  and  the  claim  founded  on 
it  abandoned. 

The  French  Ordonnance  of  1704,  containing  a  similar  principle,  was 
not  justified,  but  in  some  degree  at  least  palliated,  by  the  fact  of  its  being 
retaliatory  to  this  unlawful  Treaty. 

*"  It  cannot,  I  think,"  says  Lord  Liverpool,  "be  doubted, 
that,  according  to  those  principles  of  natural  equity  which  con- 
stitute the  Law  of  Nations,  the  people  of  every  country  must  always  have 
a  right  to  trade  in  general  to  the  ports  of  any  State,  though  it  may  hap- 
pen to  be  engaged  in  war  with  another,  provided  it  be  with  their  own 
merchandise,  or  on  their  own  account;  and  that,  under  this  pretence, 
they  do  not  attempt  to  screen  from  one  party  the  effects  of  the  other  j 
and,  on  condition  also  that  they  carry  not  to  either  of  them  any  imple- 
ments of  war  or  whatever  else,  according  to  the  nature  of  their  respective 
situations  or  the  circumstances  of  the  case,  may  be  necessary  to  them  for 
their  defence.  As  clear  as  this  point  may  be,  it  has  suflicieiitly  appeared, 
by  the  facts  deduced  above,  that,  amid  the  irregularities  of  war,  the  rules 
of  equity,  in  this  respect,  were  not  always  enough  regarded ;  and  that 
many  governments  ia  time  of  war  have  often  most  licentiously  disturbed, 
and  sometimes  prohibited  totally,  the  commerce  of  neutral  nations  with 
their  enemies. "(c) 

(a)  Grot.,  Hist.,  1.  viii. 

(b)  It  is  remarkable  (as  Lord  Liverpool,  in  his  Essay  on  the  Conduct  of  Great 
Britan,  observes)  that  Puffendorf,  who  owed  everything  to  the  Northern  Crowns, 
thought  this  Convention  justifiable. — See  Puffendorf  s  Letter  in  J.  Groningii, 
Bibliotheca  Universalis. 

(c)  Lord  Liverpool,  On  the  Conduct  of  the  Government  of  Great  Britain  in 
respect  to  Neutral  Nations,  pp.  56-7. 
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Such  was  the  attempt  made  by  Russia,(i?)  thirty-five  years  after  Lord 
Liverpool's  treatise  was  published,  to  coerce  the  other  Scandinavian 
Powers(e)  into  an  abstinence  from  all  *commerce  with  France, 
This  attempt  was  a  clear  and  indefensible  violation  of  International 
Law,(/)  the  true  doctrine  of  which  is  laid  down  by  Lord  Liverpool  in 
the  passage  which  has  been  just  cited,  and  which  is  also  judicially  stated 
by  Lord  Stowell  in  the  case  of  the  Wilhelmina. 

"  The  Dane  (he  observes)  has  a  perfect  right,  in  time  of  profound  peace, 
to  trade  between  Holland  and  France  to  the  utmost  advantage  he  can 
make  of  such  a  navigation  ;  and  there  is  no  ground  upon  which  any  of  its 
advantages  can  be  withheld  from  him  in  time  of  war/'fa) 

Again,  in  a  case  decided  a  few  months  afterwards,  it  was  promulgated, 
by  the  same  authority,  that  "  upon  the  breaking  out  of  a  war,  it  is  the 
right  of  Neutrals  to  carry  on  their  accustomed  trade,  with  an  exception 
of  the  particular  cases  of  a  trade  to  blockaded  places,  or  in  contraband 
articles  (in  both  which  cases  their  property  is  liable  to  be  condemned,) 
and  of  their  ships  being  liable  to  visitation  and  search ;  in  which  case, 
however,  they  are  entitled  to  freight  and  expenses.  I  do  not  mean  to 
say  that,  in  the  accidents  of  a  war,  the  property  of  Neutrals  may  not  be 
variously  entangled  and  endangered.  In  the  nature  of  human  con- 
nections, *it  is  hardly  possible  that  inconveniences  of  this  kind  r4:q-i  on 
should  be  altogether  avoided.  Some  Neutrals  will  be  unjustly  L 
engaged  in  covering  the  goods  of  the  enemy,  and  others  will  be  unjustly 
suspected  of  doing  it.  The  inconveniences  are  more  than  fully  balanced 
by  the  enlargement  of  their  commerce.  The  trade  of  the  Belligerents  is 
usually  interrupted  in  a  great  degree,  and  falls,  in  the  same  degree,  into 

(d]  The  language  of  part  of  the  English  note  to  Denmark  would  appear  to  lay 
England  open  to  the  same  charge ;  but  the  whole  note,  as  well  as  the  fact,  show 
that  she  only  insisted  upon  the  abstinence  on  the  part  of  Denmark  from  a  com- 
merce in  provisions  with  France,  the  justice  or  injustice  of  which  will  be  con- 
sidered bye  and  bye. — See  Instructions  to  Cruisers,  De  Martens,  Tr.,  V.  p.  596, 
(1793.) 

(e)  "  The  usurpers  of  the  government  in  France,  after  having  subverted  all 
order,  after  having  embrued  their  murderous  hands  in  the  blood  of  their  king, 
have  declared  themselves,  by  a  solemn  decree,  the  friends  and  protectors  of  all 
those  who  should  commit  the  same  horrors  and  excesses  against  their  own  Govern- 
ment in  other  States ;  and  they  have  not  only  promised  them  succours  and  every 
assistance,  but  even  attacked,  by  force  of  arms,  most  of  the  adjacent  Powers. 

"  By  so  doing,  they  put  themselves  into  an  immediate  state  of  war  with  all  the 
Powers  of  Europe ;  and  from  that  period,  Neutrality  could  only  take  place  when 
prudence  prescribed,  to  conceal  the  resolution  prescribed  by  the  general  interest. 
But  this  motive  exists  no  longer,  since  the  most  formidable  Powers  have  joined 
in  league  to  make  theirs  one  common  cause  against  the  enemy  of  the  safety  and 
prosperity  of  nations.  If  there  be  any  whose  situation  does  not  allow  such  strong 
and  decisive  efforts  as  the  other  Powers  have  recourse  to,  it  is  but  justice  that 
they  should  join  the  common  cause  by  other  means  which  are  wholly  in  their 
power,  and  especially  by  breaking  off  all  commerce  and  intercourse  with  the 
perturbators  of  public  rest." — Annual  Reg.,  (1793,)  vol.  xxxv.  pp.  175-6. 

(/)  See  the  Instructions  of  Russia  iu  1793. — Collection  of  Acts  and  Papers,  &c., 
p.  149.  Ward's  Treatise  on  the  Relative  Rights  of  Belligerent  and  Xeutral,  p.  169. 
He  characterises  them  truly  as  "  a  gross  and  flagrant  invasion  on  the  part  of 
Russia,  of  the  independent  Sovereignty  of  Denmark,  and  justly  commends  the 
Danish  Minister's  (Bernstoff)  reply. 

(ff)  The  Wilhelmina,  note  to  the  Rebecca,  2  Robinson's  Adm.  Rep.,  p.  102. 
(July  3,  1799.) 
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the  lap  of  Neutrals.  But,  without  reference  to  accidents  of  the  one  kind 
or  other,  the  general  rule  is,  that  the  Neutral  has  a  right  to  carry  on,  in 
time  of  war,  his  accustomed  trade  to  the  utmost  extent  of  which  that 
accustomed  trade  is  capable. "(A) 

CCXXVII.  In  the  last  chapter  we  considered  the  lawfulness  of  one 
of  the  limitations  by  which  the  general  liberty  of  the  Neutral  to  trade 
with  the  enemy  had  been  curtailed ;  and  the  question  whether  he  was 
by  the  right  of  the  Belligerent  confined  to  his  customary  trade,  and 
excluded  from  that  which  was  only  opened  to  him  by  the  distress  of  one 
Belligerent  arising  from  the  pressure  and  success  of  the  other  Bellige- 
rent's force.  It  was  shown  that  the  lawfulness  of  this  limitation  in  any 
shape  was  a  question  of  much  controversy ;  the  same  remark  cannot  be 
predicated  of  the  subject  of  the  present  chapter. 

The  most  ardent  and  partial  supporters  of  neutral  rights  and  privileges 
have  admitted  that  it  is  not  competent  to  a  Neutral  to  trade  with  Contra- 
band goods  to  a  belligerent.  The  controversy  has  in  this  case  arisen 
chiefly  upon  the  following  points,  viz. : — 

1.  What  is  Contraband  ? 

II.  What  is  the  penalty  attaching  to  the  Neutral  for  carrying  it  to  the 
enemy  ? 

CCXXVII.  These  questions(i)  require  a  full  discussion  under  the 
following  heads : — 

r*Qi  en       !•  *The  carrying  of  unquestionable  Munitions  of  War,  military 
-I  or  naval,  in  their  perfected  and  completed  state. 

2.  The  permitting  the  sale  of  such  articles  to  a  Belligerent  within  the 
territory  of  the  Neutral. 

8.  The  carrying  of  a  material  of  a  kind  which  does  not  certainly  indi- 
cate whether  their  destination  be  for  belligerent  or  ordinary  commercial 
purposes.  Articles  ancipitis  vel  promiscui  ustis,  especially  of  commeatus, 
provisions  and  money. 

4.  The  doctrine  of  Pre-emption. 

5.  The  carrying  of  military  persons  in  the  employ  of  a  Belligerent,  or 
being  in  any  way  engaged  in  his  transport  service. 

(h)  The  Imraanuel,  2  ib.,  p.  198. 

(t)  One  of  the  earliest  legislative  prohibitions  on  the  subject  of  Contraband  is 
probably  of  the  Emperor  Marcian,  to  his  subjects: — "Nemo  alienigenis  barbaris 
cujuscunque  gentis  ad  hanc  urbem  sacratissimam  sub  legationis  specie  vel  sub 
quocunque  alio  colore  venientibus  aut  in  diversis  aliis  civitatibus  vel  locis  loricas, 
scuta  et  arcus,  sagittas  et  spathas  et  gladios  vel  alterius  cujuscuuque  generis  arma 
audeat  venumdare :  nulla  prorsus  iisdem  tela,  nihil  penitus  ferri,  vel  facti  jam  vel 
adhuc  infecti,  ab  aliquo  distrahatur.  Peruiciosum  namque  Romauo  imperio  et 
proditioni  proximum  est,  barbaros,  quos  indigere  convenit,  telis  eos  ut  validiores 
reddantur  instruere,"  &c. — Cod.  iv.  t.  xli.  2. 

The  Canon  Law  forbade  the  exportation  of  arms  to  the  Infidel — a  prohibition 
which,  just  now,  (1855,)  it  would  be  rather  awkward  to  enforce  : — "  Ita  quo- 
rundam  animos  occupavit  saeva  cupiditas,  ut,  qui  gloriantur  nomine  Christiano, 
Saracenis  arma,  ferrum,  et  ligamina  deferant  galearurn,"  &c. ;  all  such  excommuni- 
candi. — Decret.,  1.  v.  t.  vi.  c.  6. 

See  also  a  similar  prohibition  and  punishment,  Extrav.  Comm.,  1.  v.  t.  ii.  As 
to  the  International  authority  of  the  Pope,  vide  ante,  vol.  ii.  p.  327. 

"  Contrabannum — merces  banno  interdicta,  Italis  conlrabbando,  Gall,  contrebande. 
Charta,  anno  1445,  torn.  iii.  Cod.  Ital.  Diplom.  col.  1756,  item  quod  non  permittant 

committentes  Contrabanna,  dicti  salis  vel  aliarum  rerum in  dictis  locis 

tut&  et  secure  perraanere."— Du  Cange,  Gloss,  (ed.  Carpenterius,)  Parisils,  1842. 
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6.  The  carrying  of  the  despatches  of  a  Belligerent. 

7.  The  penalty  of  carrying  Contraband. 

8.  The  principal  Treaties  upon  the  subject  of  Contraband. 
*CCXXIX.  1st.  With  respect  to  the  carrying  of  unquestion- 

able  munitions,  military  or  naval,  of  war,  in  their  perfect  and 
complete  state. 

The  general  International  Law  upon  this  subject  is  founded  upon  the 
clearest  principles  of  justice  and  reason. 

"  That  person  (said  the  great  Athenian  orator,)  whoever  he  be,  who 
prepares  and  provides  the  means  of  my  destruction,  he  makes  war  upon 
me,  though  he  have  never  cast  a  javelin  or  drawn  a  bow  against  me."(&) 

"  If  (said  Lord  Grenville)  I  have  wrested  my  enemy's  sword  from  his 
hands,  the  bystander  who  furnishes  him  with  a  fresh  weapon  can  have  no 
pretence  to  be  considered  as  a  Neutral  in  the  contest."  (?) 

No  armed  Neutrality(m)  has  as  yet  denied  this  position ;  indeed,  upon 
this  very  ground,  they  have  hitherto  excepted  in  their  Conventions  those 
warlike  stores  which  they  have  thought  proper  to  designate  as  Contraband, 
from  that  general  freedom  which  they  otherwise  maintain  to  be  the  right 
of  neutral  commerce. 

No  Hiibner,  no  professed  advocate  of  neutral  claims,  has  as  yet  main- 
tained a  contrary  proposition,  however  logically  inevitable  such  a  conclu- 
sion might  appear,  upon  investigation,  *to  be  from  the  premises 
usually  adduced  in  favour  of  the  maxim  that  Free  Ships  make 
Free  Goods. 

But  with  regard  to  furnishing  arms  and  munitions  of  war,  the  opinion 

of  Grotius  meets  with  no  gainsayers :  "  Verum  est  dictum  (he  says) 

in  hostium  esse  partibus  qui  ad  belluni  necessaria  hosti  administrat."(») 

CCXXX.  2ndly.  As  to  the  permitting  the  sale  of  such  munitions  to  a 
Belligerent  within  the  territory  of  the  Neutral. 

If  the  fountains  of  international  justice  have  been  correctly  pointed 
out  in  a  former  volume  of  this  work,(o)  and  it  be  the  true  character  of  a 
Neutral  to  abstain  from  every  act  which  may  better  or  worsen  the  condi- 
tion of  a  Belligerent,  (p)  the  unlawfulness  of  any  such  sale  is  a  necessary 
conclusion  from  these  premises. 

For  what  does  it  matter,  where  the  Neutral  supplies  one  Belligerent 
with  the  means  of  attacking  another?  How  does  the  question  of  locality, 

(k)  ".  .  .  6  yap  o7y  Sv  eyd)  \rj<f>6tiriv  ravra  Trpdrruv  fi  Mrtfnt>*«£4jMMf  ouroj  ipol 
n-oAj/^r,  xal  /ITJIT&)  /JdXXi?  pr/Si  ro^cvri." — DemOSth.  Phil. 

(I)  Letters  of  Sulpicius,  p.  26. 

(m)  "  II  est  considere,  de  1'aveu  de  toutes  les  nations  de  1'Europe,  comme  con- 
traire  a  la  neutralite,  de  permettre  a  nos  sujets  de  transporter  vers  les  ports  de 
1'une  ou  des  deux  puissances  bellige'rantes  de  certaines  marchandises  qu'on  designe 
sous  le  nom  de  contrebande  de  guerre." — De  Martens,  Precis  du  Droit  des  Gens,  1. 
viii.  c.  vii.  s.  318. 

"  Man  hat  ihnen  dieselbe  (i.  e.  Kriegscontrebande,)  an  und  fiir  sich  niemals 
contestirt ;  nur  gegen  eine  zu  weite  Ausdehnung  ist  gekampft  worden  ;  was  man 
aber  selbst  als  Befiigniss  ausiibt,  kann  man  dem  andern  gleichstehenden  nicht 
vervreigern.  Wenn  dennoch  einzelne  Publicisten  ein  Internationales  gemeinsames 
Recht  der  Kriegscontrebande  geleugnet,  oder  es  nur  von  ausdriicklichen  Vertrags- 
bewilligungen  abhangig  erklart  haben,  so  muss  dieses  als  der  historischen 
"Wahrheit  widersprechend  verworfen  werden." — Heffters,  §  158. 

(n)  L.  iii.  c.  1.  v.  1.  (o)  Vol.  i.  c.  3.  (p]  Vide  ante,  p.  202. 
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according  to  the  principles  of  eternal  justice  and  the  reason  of  the  thing, 
affect  the  advantage  to  one  Belligerent  or  the  injury  to  the  other  accru- 
ing from  this  act  of  the  alleged  Neutral  ?  Is  the  cannon  or  the  sword, 
or  the  recruit  who  is  to  use  ihem,(q)  the  less  dangerous  to  the  Belligerent 
because  they  were  purchased,  or  he  was  enlisted,  within  the  limits  of 
neutral  territory?  Surely  not.  Surely  the  locus  in  quo  is  wholly  beside 
the  mark, — except,  indeed,  that  the  actual  conveyance  of  the  weapon  or 
the  soldier  may  evidence  a  bitterer  and  more  decided  partiality,  a  more 
unquestionable  and  active  participation  in  the  war. 

CCXXXI.  One  of  the  principal  champions  of  the  doctrine  which  we 
r#qooT  are  combatting  is  Lampredi;(r)  but  he  reasons  from  *the  very 
-I  erroneous  assumption,  that  the  transport  of  contraband  is  only 
forbidden  by  treaties,  and  the  usage  derived  from  them,  and  that  as  treaties 
are  silent  with  respect  to  the  sale  of  contraband  at  home,  such  sale  is  not 
forbidden.  From  these  false  premises  a  false  conclusion  naturally  flows. 

CCXXXII.  Bynkershoek,(s)  however,  entertains  a  different  opinion; 
he  says  it  is  a  common  and  admitted  practice  (vulgo  servamus)  that  war- 
like implements,  though  they  may  not  be  carried,  may  be  lawfully  sold 
by  Neutrals  in  their  own  country  to  either  Belligerent,  though  it  be  well 
known  that  they  intend  to  use  them  in  war  against  each  other. 

It  is  remarkable  that  on  this  assumption,  for  it  is  not  a  deduction  from 
reasoning,  he  builds  his  analogical  argument  that  it  is  lawful  for  a  Neu- 
Picqnqn  tral  to  permit  the  enlistment  *of  troops  in  his  country  by  a  Bel- 
-1  ligerent :  where  is  the  difference,  he  pertinently  asks,  in  princi- 
ple between  the  two  ? — and  it  is  in  defending  the  legality  of  the  foreign 
enlistment  that  he  introduces  incidentally  the  legality  of  the  sale  of  con- 
traband in  the  Neutral's  own  country.  0 

(q)  Thus  Bynkershoek  argues  : — "  Quod  juris  est  in  instruments  bellicis  idem 
esse  puto  in  militibus  apud  amicum  populum  comparandis,  nisi  in  pace  convenerit, 
ne  vel  uni  vel  alteri  id  facere  licuerit." — L.  i.  c.  22,  Q.  J.  P. 

(r)  Pt.  i.  s.  6.  Martens  doubtfully  follows  Lampredi's  authority.  See  note  a, 
to  s.  318,  of  1.  viii.  c.  vii.  Azuni  (Droit  Marit.,  t.  ii.  p.  88,)  also  follows  in  Lam- 
predi's  wake. 

Heineccius  speaks  doubtfully.  After  enumerating  articles  considered  as  Con- 
traband in  various  Treaties,  he  says  : — "  Quamvis  enim  alter  populus  forsan  suo 
jure  utatur  dum  talia  hosti  alterius  subministrat;  nee  minus  tamen  jure  suo  utitur, 
qui  se  adversus  illos  defendit,  qui  hostem  reddere  potentiorem  non  dubitant." — 
De  Navibus  ob  Vect.  Merc,  vetit.,  Cap.  I.  s.  xiv. 

(s)  "Si  igitur  subditi  nostri,  quorum  ope  in  bello  non  indigemus,  quibusque,  ut 
civitatem  mutent,  nulla  lex  obstat,  militarem  operam  recte  exhibeant  Principi 
amico,  cur  Princeps  ille  amicus  hanc  non  recte  conchicat  in  amicaa  gentis  populo  ? 
Ubi  locare  licet,  licet  et  conducere.  Cur  asque  integrum  non  esset  in  imperio  amici 
populi  militem  conducere,  quam  quasque  emptiones  venditiones,  locationes  conduc- 
tiones  celebrare,  ceteraque  commercia  exercere?  Neque  obest,  si  forte,  qui  milites 
conducit,  iis  utatur  adversus  ejus,  in  cujus  Imperio  conduxit,  amicos,  cum  quibus 
ei  bellum  est,  constat  enim,  quod  ad  primam  speciem,  utriusque  amico  et  hanc  et 
illam  partem  oportere  justam  videri.  Idque  in  instrumentis  bellicis  comparandis 
vulgo  servamus,  utut  enim  ea  ad  utrumque  amicum  non  recte  vehamus,  sine  fraude 
tamen  vendimus  utrique  amico  quamvis  invicem  hosti,  et  quamvis  sciamus,  alterum 
contra  alterum  his  in  bello  esse  usurum.  Quod  ad  secundam  speciem  attinet, 
oportet  sane  prsesentem  Reipublicse  statum  intueri,  nee  tantum  prospicere  in  futu- 
rum,  neque  enim  Principi  amico  interdicimus  apud  nos  comparare  pulverem  belli- 
cum,  arma  militum,et  reliqua,  quorum  in  bello  usus  est." — rBynkershoek,  Q.  J.  P., 
1-  i-  c.  22.  (t)  Vide  ante,  p.  217,  and  p.  321,  n.  q. 
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The  answer  seems  to  be  that  there  is  no  difference  in  principle  between 
the  two  permissions, — that  both  are,  on  one  and  the  same  principle,  in- 
consistent with  the  duties  of  neutrality. 

CCXXXIII.  This  remark,  with  respect  to  the  identity  of  principle 
upon  which  the  two  permissions  or  prohibitions  are  found,  is  important, 
both  in  its  general  character,  and  also  with  especial  reference  to  the  doc- 
trine of  the  North  American  United  States  upon  both  subjects.  For  it 
is  remarkable  that  while  the  foreign  enlistment  is  strenuously  prohibited, 
as  inconsistent  with  neutrality,  by  the  United  States,  the  sale  of  contra- 
band goods,  however,  at  home,  and  the  carriage  of  them  subject  to  the 
liability  of  seizure,  are  as  strenuously  insisted  upon  as  being  consistent 
with  neutrality.  "  There  is  nothing"  (their  Supreme  Court  says,  by  the 
mouth  of  Mr.  Justice  Story,)  "  in  our  laws,  or  in  the  Law  of  Nations, 
that  forbids  our  citizens  from  sending  armed  vessels,  as  well  as  munitions 
of  war,  to  foreign  ports  for  sale.  It  is  a  commercial  adventure  which  no 
nation  is  bound  to  prohibit;  and  which  only  exposes  the  persons  engaged 
in  it  to  the  penalty  of  confiscation."^)  The  authority  of  Story  is,  and 
always  will  be,  of  the  greatest  weight ;  and  it  is  not  without  sincere 
diffidence  in  his  own  opinion,  though  with  a  profound  conviction  of  the 
inconsistency  of  the  position  laid  down  by  this  very  learned  Judge,  with 
the  general  duties  of  neutrality,  that  the  writer  of  these  pages  ventures 
to  express  his  dissent  from  it.  With  respect  to  the  bearing  of  municipal 
law  upon  this  subject  of  International  Law,  the  language  of  M.  Portalis, 
no  mean  authority,  is  applicable:  "Le  droit  ne  nait  pas  des  re-  p^^-i 
glemens,  mais  les  reglemens  doivent  naitre  du  droit.  "(ce) 

Belgium,(y)  bound  by  the  very  charter  of  her  national  existence  to  a 
perpetual  neutrality,  might  allow  Russia,  during  the  present  war,  to  pur- 
chase any  amount  of  ammunition  and  military  stores  without  any  infrac- 
tion of  neutrality,  provided  that  she  did  not  herself  transport  these  arti- 
cles to  St.  Petersburg,  and  provided,  of  course,  that  she  allowed  the  same 
liberty  of  purchase  to  the  allied  Belligerents.  But  on  what  principle  of 
reason  of-  justice  might  she  sell  arms  on  land  and  preserve  her  neutrality, 
but  the  moment  she  transports  them  by  sea,  is  she  to  be  holden  to  have 
forfeited  her  neutrality  ? — or  what  is  to  be  said  if  she  sell  and  transport 
arms  to  one  Belligerent,  and  only  sell  them  from  lack  of  transport,  or  any 
other  cause,  to  the  other  Belligerent? — or  if  it  be  alleged  that  she  has 
furnished  arms  of  better  quality,  or  of  a  different  description  to  one  than 
the  other  ? — or  why,  if  she  may  furnish  arms,  may  she  not  also  furnish 
men  ?  It  is  clear  that  in  either  case  there  is  an  intermingling  in  the 
affairs  of  the  Belligerents  inconsistent  with  the  abstinence,  if  not  with 
that  impartiality,  which  is  essential  to  the  character  of  the  neutral. (2) 

(«)  The  Santissima  Trinidad,  7  Wheaton's  (American)  Reports,  p.  340. 

(z)  Case  of  La  Statira,  cited  Merlin,  Rep.,  t.  xiii.  p.  108,  ("  Prise  Maritime.") 

(y)  Vide  ante,  vol.  i.  p.  104. 

(z)  Galiani,  c.  ix.  s.  4,  refutes  Lampredi ;  but  the  reader  will  find  a  very  good 
chapter  on  the  subject  in  M.  de  Hauteville's  Work,  t.  ii.  tit.  viii.  s.  3. 

I  cannot,  however,  understand  why  M.  de  H.  thinks  that  he  has  made  a  great 
discovery,  in  deriving  this,  as  well  as  other  portions  of  Neutral  Law,  from  the 
Duty  of  the  Neutral,  and  not  from  the  Rights  of  the  Belligerent;  there  is,  accurately 
speaking,  no  conflict  between  the  two ;  in  fact,  the  Duty  of  the  Neutral  springs 
from  the  right  of  the  Belligerent. — Vide  ante,  p.  403. 
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The  opinion  which  has  been  expressed  as  to  the  unneutral  conduct  of 
allowing  the  sale  of  contraband  at  home,  coincides  with  that  of  the  recent 
compilers  and  expounders  of  Valin  :  these  learned  persons  say,  "II  faut 
reconnaitre  que  cette  opinion  est  plus  juste  que  la  precedente,  qui  permet 
aux  *Neutres  de  vendre  des  armes  et  des  munitions  aux  Bellige- 
L  J  rants  qui  en  feront  le  transport  par  terre,  et  qui  ne  le  prohibe 
par  mer  que  parce.  qu'il  peut  etre  empeche  par  les  croisures  ;  il  faut  re- 
connaitre, en  consequence,  que  le  transport  et  la  vente  des  armes  et  mu- 
nitions constituent  une  violation  de  la  Neutralite,  car  c'est  une  immixtion 
&  la  guerre. "(a) 

CCXXXIV.  Thirdly,  the  carrying  of  materials  of  a  kind  which  does 
not  certainly  indicate  whether  their  destination  be  for  belligerent  or 
ordinary  commercial  purposes — res  ancipitis  vel  promiscui  usus. 

Here  we  enter  upon  debateable  ground  : — 

France  adopts,  as  her  existing  law,  the  llth  Article  of  the  Ordonnance 
de  la  Marine,(6)  according  to  which,  "  Les  armes,  poudres,  boulets,  et 
autres  munitions  de  guerre,  merne  les  chevaux  et  equipages,  qui  seront 
transport^  pour  le  service  de  nos  ennemis,  seront  confisques  en  quelque 
vaisseau  qu'ils  soient  trouves,  et  &  quelque  personne  qu'ils  appartiennent, 
soit  de  nos  sujets  ou  allies. "(c) 

In  the  first  place,  it  is  to  be  observed,  that,  upon  the  subject  of  the 
present  question,  the  Allied  Powers,(rf)  England  and  France,  are,  accord- 
ing to  the  opinion  of  the  modern  rebuilders(e)  of  Valin's  famous  work, 
diametrically  at  variance  with  each  other. 

But  in  construing  the  language  of  this  article,  in  itself,  perhaps,  suffi- 
ciently wide,  France,  according  to  this  high  authority  already  cited, 
considers  herself  under  an  obligation,  springing  from  the  variety  and 
multiplicity  of  her  Treaties  upon  the  subject,  to  consider  as  Contraband 
r*R9fiT  v  such  *inerchandize  as  has  the  form  of  an  instrument  which 
-1  may  directly  subserve  the  purposes  of  war,  "  ayant  la  forme  d'un 
instrument pouvant  servir  directement  a  I' usage  de  la  guerre." (e\ 

It  would  appear,  therefore,  that  if  all  the  apparatus  of  one  of  the 
most  destructive  engines  of  war  were  found  on  board  a  neutral  ship  in 

(a)  Trait6  des  Prises  Mar.,  par  MM.  De  Pistoye  et  Duverdy,  t.  i.  pp.  394-5. 

(b)  Vide  ante,  vol.  i.  p.  51. 

(c)  Nouveau  Comment,  sur  1'Ordonnance,  &c.,  t.  ii.  p.  264.  (d)  1856. 
(e)  MM.  de  Pistoye  et  Duverdy,  t.  i.  p.  405.     "  Mais  ce  qu'il  y  a  de  plus  grave, 

c'est  la  diversite  de  la  doctrine  Anglaise  et  Frangaise  :  elle  tient  les  Neutres  dans 
1'incertitude.  Peuvent  ils  transporter  des  objets  de  materiel  naval?  Oui,  s'ils 
interrogent  la  legislation  Frangaise  ;  non,  s'ils  interrogent  la  loi  Anglaise."  Never- 
theless there  is  a  Treaty  between  France  and  Denmark,  1742,  which  speaks  a 
different  language,  vide  post. 

(e)  MM.  de  Pistoye  et  Duverdy,  t.  i.  p.  405.  This  was  conceded  by  England  in 
her  Treaty  with  France  of  1787,  art.  xxiii.  The  Treaty  is  not  now  in  force. 

In  1807,  the  Conseil  des  Prises  decided,  in  the  case  of  the  II  Volante,  "En  effet, 
les  bois  de  construction  ne  sont  de"clar6s  contrebande  de  guerre  par  aucun  re"gle- 
ment  Frangais  encore  subsistant,  ni  par  aucun  traitd  particulier." — Merlin  Rep., 
c.  xiii.  p.  94.  ("  Prise  Maritime.") 

"Ainsi  nous  n'admettons  pas  que  Ton  puisse  ranger,  selon  les  besoins  du  mo- 
ment, parmi  les  objets  de  contrebande  de  guerre  a  d'autres  marchandises  que 
celles  qui  sont  denomine'es  dans  Fart.  xi.  de  1'Ordonnance  de  la  Marine,  et  dans 
les  traite's  diplomatiques  signers  par  la  France." — De  Pist.  et  Duv.,  t.  i.  pp.  403-4 
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detached  pieces,  and  in  an  unfinished  state,  it  might,  according  to  the 
French  interpretation,  of  International  Law,  be  carried  with  impunity 
by  the  Neutral  to  the  Belligerent.  The  Spanish  Tribunals  interpret  the 
law  of  Contraband  in  the  same  manner  as  the  French.  (f\ 

CCXXXV.  On  the  other  hand,  Grotius(^)  divides  the  possible  subject- 
matter  of  neutral  transport  into  three  heads  : — 

1.  Things  which  can  only  be  used  in  war — as  arms.- 

2.  Things  which  have  no  use  in  war,  but  which  minister  only  to  the 
pleasures  of  men. 

3.  Things  which  are  capable  of  being  used  in  war,  but  also  in  peace, 
"  quce  et  in  bello  et  extra  bellum  usum  habent," — as  money,  provisions, 
ships,  and  the  materials  for  ships. 

Respecting  the  two  former  classes,  there  can  be  no  question,  namely, 
that  the  first  do,  and  the  second  do  not  constitute  Contraband. 

As  to  the  third  class,  as  to  things  ancipitis  usfis,  they  must  r*nnn-i 
*receive  their  construction  by  reference  to  the  character  and  L 
condition  of  the  war.  With  his  usual  wisdom,  he  says,  "  distinguendus 
erit  belli  status."  If,  Grotius  says,  I  cannot  defend  myself  without 
intercepting  what  the  Neutral  sends  to  the  enemy,  the  necessity  of  the 
case  gives  me  the  right  to  do  so,  but  it  must  be  under  the  obligation  of 
future  restitution,  "  nisi  causa  alia  accedat."  The  illustrations  used 
by  Grotius  in  support  of  his  position  would  seem  to  confine  its  applica- 
tion to  beseiged  or  blockaded  places;  but  the  proposition  itself,  and  the 
general  reasoning  upon  it,  are  applicable  to  all  articles  ancipitis  usus, 
carried  to  the  enemy,  whatever  may  be  his  condition  at  the  time. 

CCXXXVI.  Bynkershoek(A)  justly  rejects  the  opinion  of  Grotius,  so 
far  as  it  relates  to  any  distinction  to  be  made  between  the  justice  and 
injustice  of  a  war,  and  he  denies,  with  less  reason,  the  distinction  of 
Grotius  with  respect  to  the  necessity  of  the  Belligerent  justifying  his 
seizure  of  neutral  goods  under  the  obligation  of  restitution. 

Bynkershoek  infers,  from  a  review  of  the  jurisprudence  of  the  tribunals 
of  his  own  country,  that  contraband  articles  are  such  as  are  proper  for 
war  (rnateria  per  se  bello  aptaj)  and  this  irrespective  of  the  consideration, 
whether  or  not  their  use  extends  beyond  the  occasion  of  war  (extra 
bellum.Vi\  Most  implements  of  war  have  a  use,  he  observes,  in  peace. 
In  his  time  a  sword  was  worn  for  the  ornament,  as  well  as  used  for  the 
punishment  of  the  criminal.  Gunpowder  is  employed  for  amusement, 
and  on  occasions  of  public  festivity,  and  yet,  he  observes,  there  can  be 
no  doubt  that  swords  and  gunpowder  are  Contraband. 

The  proposed  test,  therefore,  of  the  possible  use  extra  bellum  of  articles 
is  inapplicable. 

He  proceeds  to  remark,  that  the  examination  of  Treaties  generally(&) 

(/)  D.  Felix  Joseph  de  Abreu  y  Bertodano,  Tratado  Juridico,  Politico  sobre 
Presas  de  Mar,  y  calidades  que  deben  concurrir  para  hacerse  legitimamente  el 
Corso.  Sm.  4to.  Cadiz  (1746)  pt.  i.  c.  10,  p.  136. 

(g)  L.  iii.  c.  i.  s.  5.  (A)  Q.  J.  P.,  c.  x. 

(i)  "Quae  uti  sunt,  bello  apta  esse  possunt,  nee  quicquam  interesse  an  et  extra  bel- 
lum usum  prwbeant." — Ib. 

(k)  Vide  post. 

AUGUST,  1857. — 17 
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upon  this  subject  would  lead  us  to  the  conclusion,  *that  every 
L  J  thing  is  called  Contraband  which  is  of  use  to  Belligerents  in 
making  war ;  whether  they  be  warlike  instruments,  or  materials  per  se, 
fit  to  be  used  in  war.(?)  Having  made  this  admission,  he  enters  upon 
the  question,  whether  the  materials  themselves,  out  of  which  Contraband 
Goods  are  formed  (materia  ex  qua  quid  bello  aptari  possit)  are  them- 
selves Contraband  ?  and,  not  very  consistently,  avers  that  reason  and 
precedents  incline  him  to  dissent  from  the  opinion  of  Zouch,(m)  who 
holds  that  such  materials  are  Contraband.  The  reason  appears  to  be, 
that  inasmuch  as  there  is  scarcely  any  kind  of  material  out  of  which 
something,  at  least,  for  war  might  not  be  fabricated,  the  interdiction  of 
such  materials  would,  he  thinks,  be  a  total  prohibition  of  commerce,  and 
it  might  be  as  well  so  expressed  and  understood. 

Of  the  precedent  which  he  relies  upon,  two  Treaties  between  the 
Swedes  and  Dutch,(«)  and  one  between  the  English  and  Dutch(o)  alone 
are  cited ;  quite  insufficient,  as  nobody  was  better  aware  than  Bynker- 
shoek,  to  constitute  the  semblance  of  a  general  custom. 

Indeed,  in  the  very  next  sentence,  we  find  him  stating  that  it  some- 

times  happens  that  materials  for  building  ships  *are  interdicted 

-1  if  the  enemy  is  in  great  need  of  them  and  cannot  well  carry  on 

the  war  without  them.     Accordingly,  he  adds,  that  these  materials  were 

prohibited  by  edicts  of  the  Dutch  States  General  against  the  Portuguese 

in  1657,  against  the  English  in  1652,  and  against  the  French  in  1639. 

These  precedents,  the  same  in  number  as  those  relied  on  for  the  con- 
trary opinion,  he  pronounces  to  be  exceptions  which  confirm  the  general 
rule. 

He  then  considers  whether  scabbards  are  Contraband.  Bellus  reports 
a  decision  of  military  judges  condemning  them  as  such,  but  expressing 
his  private  opinion  the  other  way.  Bynkershoek  agrees  with  the  military 
judges,  because  scabbards,  although  promiscui  usus,  are  instruments 
prepared  for  war.  "Without  scabbards,"  he  says,  "  there  would  not  be 
swords ;  without  swords,  there  would  not  be  war."  Upon  sword-hilts 
he  passes  the  same  judgment,  and  also  upon  holsters,  saddles,  and  belts; 
unless,  indeed,  they  should  be  in  so  small  a  quantity  as  to  negative  the 
presumption  that  they  were  designed  for  war.  Here  the  reader  will 

(1)  "  Quae  uti  hostibus  suggeruntur,  bella  gerentibus  inserviunt,  sive  instrumenta 
bellica  sint,  sive  materia  per  se  bello  apta." 

(m~)  De  Jure  Feciali,  pars.  2,  s.  8,  qu.  8.  "  Cum  prohibitum  est  ne  arma,  aut 
nares  ad  hostes  deferantur,  quaeritur,  an  si  quis  ferrum,  ex  quo  arma,  vel  tabulas 
aut  ligna,  ex  quibus  naves  construuntur,  deferat,  an  incidant  in  commissum? 
Dubitari  potest,  quia  a  composite  ad  materiam  non  bene  arguitur,  et  Statutum, 
vel  Edictum  poanale  non  est  extendendum.  E  contra  statuitur  quod  ubi  est  eadem 
ratio  prohibitions  materiae,  et  speciei,  idem  jus  in  utraque  intelligendum  maxime 
ad  prascavendum  fraudem." 

(n)  November  26,  1675,  art.  iv.     October  12,  1679,  art.  xvi. 

(o)  December  1,  1674,  art.  iv. 

M.  de  Hauteville  is  in  error  when  he  says  of  Bynkershoek's  disquisition  on  Con- 
traband. "  Sa  discussion  est  appuye"e  sur  les  trails  qui,  a  ses  yeux,  forment  la  loi 
Internationale,  et  sur  1'usage"  (t.  ii.  p.  353) ;  as,  indeed,  his  own  citation  shows : — 
"  Jus  gentium  in  hanc  rem  non  aliunde  licet  discere  quam  ex  ratione  et  usu  .  . 
.  .  usus  intelligitur  ex  perpetua  quodammodo  paciscendi  edicendique  consue- 
tudine." 
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observe  the  principle  of  considering  the  circumstances  of  each  case  is 
directly  admitted — a  principle  which,  it  will  be  seen,  has  been  fully 
adopted  by  the  English  and  North  American  Tribunals.  As  to  saltpetre, 
he  says  more  doubt  may  be  entertained,  it  not  being  per  se  an  article  fit 
for  war ;  and  yet  he  admits  it  is  included  in  the  catalogues  of  contraband 
articles  on  which  he  has  been  relying  for  evidence  of  custom,  being 
sometimes  mentioned  with,  sometimes  without,  the  addition  of  gun- 
powder ;  that  is  to  say,  when  gunpowder  is  omitted,  saltpetre  is  used  in 
lieu  of  it;  and  when  both  are  mentioned,  they  are  considered  as  synony- 
mous. Bynkershoek  here  adopts  that  course,  for  the  adoption  of  which, 
he  is  in  the  habit  of  reproaching  Zouch ;  that  is  to  say,  he  expresses  no 
opinion  of  his  own,  but  leaving  his  reader,  after  a  statement  on  both 
sides,  to  infer  what  it  may  be  from  the  course  of  his  argument — a  course 
which  it  may  often  be  not  only  the  most  modest,  but  the  wisest,  the 
nature  of  the  subject  being  remembered,  for  a  writer  upon  International 
Law  to  adopt. 

*CCXXXVII.  Bynkershoek,  therefore,  as  well  as  Grotius, 
though  they  furnish  us  with  some  valuable  general  principles, 
can  hardly  be  said  to  solve  the  vexed  question  as  to  the  power  of  decid- 
ing by  enumeration  the  different  articles  which  may  compose  the  class 
of  Contraband. 

Yet  Bynkershoek  lived  in  a  century(p)  when  the  subject  had  under- 
gone much  more  investigation  than  it  had  received  in  the  time  of  Grotius. 
Bynkershoek  was  a  jurist  not  less  remarkable  for  his  vigour  and  inde- 
pendence of  mind,  than  for  his  accurate  and  profound  erudition.  He  had 
filled  the  office  of  Judge  in  a  country  whose  commerce  was  .deeply  inte- 
rested in  the  settlement  of  the  question  of  Contraband.  The  result  of 
his  investigation  into  the  subject,  are  two  general  rules  with  regard  to 
the  articles  which  constitute  Contraband : — 

1.  "  Nequicquam  interesse  an  et  extra  bellum  usum  praobeant." 

2.  That  Contraband  includes  all  things  capable  of  use  in  war.     "  Sive 
instrumenta  bellica  sint,  sive  materia  per  se  bello  apta." 

It  is  not  an  unfair  inference,  from  the  generality  of  these  expressions, 
that  the  specification  of  what  is  "  materia  per  se  bello  apta"  must  always 
in  some  measure  depend  upon  the  particular  circumstances  of  each  war, 
and  upon  the  changes  which  science  may  have  wrought  in  the  adaptation 
of  ingredients,  formerly  serviceable  only  for  pacific  purposes,  to  the  uses 

of  war.  (2) 

Such,  it  will  be  seen,  has  been  the  doctrine,  carefully  guarded  indeed 
and  restrained,  which  has  been  acted  upon  by  the  International  Tribunals 
of  England  and  the  United  States  of  North  America. 

CCXXXVIII.  Such,   too,  is  the  doctrince  of  Heineccius   himself, 
perhaps  the  principal  writer  upon  this  subject,  and  to  *wnom 
Bynkershoek  refers  in  terms  of  high  commendation. (r)     It  will 

(p)  Vide  ante,  vol.  i.  Preface,  p.  xiv.  (q)  Vide  post,  p.  359. 

(r)  Q.  J.  P.,  c.  xiv.  in  fine. 

Heineccius  says,  in  the  passage  referred  to  by  Bynkershoek,  "  Ad  hostes  vero 
quas  merces  deferre  nefas  habeatur,  pluribus  inter  gentes  conventionibus  est 
explanatum.  Exstant  earn  in  rem  Tractatus  Hispanise  Regis  cum  Belgis,  Regis 
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be  seen  from  the  following  extract  from  one  of  the  writings  of  Heineccius, 
though  not  the  one  referred  to  by  Bynkershoek,  that  the  particular  cir- 
cumstances and  state  of  the  war  are  of  paramount  consideration  in  deter- 
mining the  question  of  Contraband. 

"  Magnum  sane  aliquando  momentum,  in  bellis  habent  etiam  res 
minimi  momenti,  si  hostis  laboret  inopia ;  nee  rerum  istarum  aliunde 
copia  sit.  Saepe  urbes  munitissirnse  ob  herbae  istius  combustibilis,  vel 
vini  adusti  inopiam  fecerunt,  et  famem  facilius  tolerare  militem  praesi- 
diarium  quam  rerum  illarum  desiderium.  Quis  ergo  negat;  turn  cives, 
turn  exteros  male  mereri  de  Republica,  qui  talia  suppeditant  hostibus 
nostris,  sine  quibus  facile  adigi  ad  deditionem  potuissent.  Adeo  verum 
est,  belli  temporibus,  conimercia  non  niodo  inter  hostes  cessare,  verum 
etiam  amicis  et  neutrarum  partium  gentibus  non  promiscue  permitti  nego- 
tiationem  cum  hostibus  (nisi  sibi  has  securitatem  In  Belligerante  utroque 
stipulantur.)  Quum  enim  hosti  in  hostem  infinitum  omnia  liceant  quse 
r*w>~\  a(^  debellandum  ilium  *sunt  necessaria,  licebit  sane  et  gentem 
J"J  amicam  impedire  quo  minus  hosti  res  quibus  validior  instruc- 
tiorque  ad  bellum  gerendum  fiat  advehere  possit."(s) 

CCXXXIX.  Zouch(£)  argues  the  question  upon  first  principles.  On 
the  .one  hand,  he  says,  it  may  be  contended  that  the  law  of  Contraband, 
being  of  a  penal  character,  is  not  to  be  extended  beyond  its  strict  mean- 
ing, and  the  argument  from  the  prohibition  of  a  composite  thing  to  the 
prohibition  of  the  elements  of  which  it  is  compounded  is  illogical.  On 
the  other  hand,  it  consists  with  sound  reasoning  to  say,  that  where  the 
reason  for  the  prohibition  of  both  is  applicable,  the  law  is  equally  appli- 
cable to  both  ("ubi  est  eadem  ratio  prohibitionis,  materice  et  speciei, 
idem  jus  in  utrdque  censendum  est,"}  especially  when  the  object  is  to 
prevent  fraud ;  and  therefore  it  was  that  in  the  Roman  Law(w)  the 
famous  Senatfis  Consultum  Macedonianum,  when  it  forbad  loans  of 
money  to  a  minor,  forbad  also  the  loan  of  things  for  which  money  could 
be  procured,  cum  contractus  fraudem  sapit."  So  it  is  according  to  the 
"jus  commune"  that  when  weapons  made  of  iron  are  pronounced  to  be 

Gallise  cum  civitatibus  Hanaeaticis,  ejusdem  cum  Batavis,  Anglorum  cum  Polonis 
et  Suecis,  aliique  hujus  generis  complures,  in  quibus  mercibus  vetitis  accenseri 
animadvertimus  omnia  arma  ignivomo,  eorumque  adparatus,  qualia  sunt  tormenta, 
bombardse,  mortaria,  betardae,  bombi,  granatae,  circuli  picei,  tormentorum  susten- 
tacula,  furcae,  balthei,  pulvis  nitratus,  restes  igni  capiendo  idoneae,  sal  nitrum, 
globi,  item  hastae,  gladii,  galea?,  cassides,  loricae,  bipennes,  spicula,  equi,  ephippia, 
aliaque  instrumenta  bellica.  Quin  et  triticum,  hordeum,  avena,  legumina,  sal, 
vinum,  oleum,  vela,  restes,  et  si  qua  alia  ad  adparatum  nauticum  pertinent.  . 

.  Ceterum  sunt  quaedam,  de  quibus  inter  gentes  aliquando  disceptatum  est,  an 

mercibus  vetitis  sint  accensenda.  Sic  de  vaginis  aliquando  dubitatum 

Vaginis  non  minus  opus  est  hosti,  quam  gladiis;  et  quamvis  vaginis  non  vulneret 
aut  stragem  edat ;  inutiles  tamen  essent  ipsi  gladii  futuri,  nisi  vaginae  eos  a  pluvia 
et  rubigine  tuerentur.  Eadem  ergo  ratio,  quae  vela,  restes  nauticas,  frumenta, 
prohiberi  suasit,  ipsis  etiam  vaginis  facile  poterit  accommodari." — De  Navib.  ob 
Vect.  Merc,  vetit.  Comm.  xiv. 

(s)  Heineccius,  De  Jur.  Princ.  circ.  Com.,  s.  12. 

(t)  Juris  et  Judic.  Fecial  Quasst.,  pars.  2,  s.  8.  "Utrum  prohibit**  specie  ne  ad 
hostes  deferatur,  materiam  ex  qua  conficetur  species,  intercipere  liceat." 

(u)  How  far  this  Law  supplies  analogical  reasoning  in  questions  of  International 
Jurisprudence,  see  vol.  i.  pp.  31-36. 
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Contraband,  the  iron  of  which  they  are  to  be  made  should  fall  under 
the  same  ban. 

CCXL.  Loccenius,(x~)  it  will  be  seen,  comprehends  provisions  generally 
in  his  class  of  Contraband. 

Vattel,  who  was  not  at  all  disposed  to  widen  the  sphere  of  Contraband, 
uses  language  which  intimates  the  impossibility,  in  his  opinion,  of  exact 
specification  upon  the  subject. 

"  Les  choses  (he  says)  qui  sont  d'un  usage  particulier  pour  la  guerre, 
et  dont  on  empeche  le  transport  chez  1'ennemi,  s'appellent  marchandises 
de  Contrebande.  Telles  sont  les  armes,  les  munitions  de  guerre,  les  bois, 
et  tout  ce  qui  *sert  d  la  construction  et  d  I'armement  des  vais-  r#qqqn 
seaux  de  guerre,  les  chevaux,  et  les  vivres  memes  en  certaines  L 
occasions  ou  I' on  espere  de  reduire  1'ennemi  par  la  faim."(y\ 

CCXLI.  Nothing  can  be  more  unscientific  or  unsatisfactory  than  the 
reasoning  by  which  Hubner(;s)  arrives  at  the  conclusion  that  things  anci- 
pitis  usus,  of  which  he  gives  a  long  catalogue,  are  not  to  be  deemed 
Contraband  unless  they  are  being  conveyed  to  blockaded  ports.  He 
attempts  to  make  a  "fixation  de  la  Contrebanda  de  guerre  au  premier 
et  au  second  chef." 

"  Contrebande  au  premier  chef'  includes  the  class  of  goods  useful 
only  for  war,  and  some  of  those  ancipitis  usus,  but  only  when  supplied 
to  besieged  or  blockaded  places.  "  Contrebande  au  second  chef"  includes 
articles  of  both  classes  which  are  furnished  to  one  Belligerent  and  refused 
to  another.  So  that  (as  Mr.  Ward(a)  justly  observes,)  the  conclusion  of 
Hubner's  argument  is,  that  none  of  the  things  contained  in  his  long  cata- 
logue can  ever  become  Contraband  at  all,  so  long  as  the  Neutral  is  content 
to  furnish  both  Belligerents  with  them  at  the  same  time. 

In  that  catalogue  there  is  scarcely  an  article  which  has  not  at  one  time 
or  other  been  declared  Contraband  by  the  Treaties  of  all  European  nations. 
But  it  is  manifest  that  the  right  of  the  Belligerent  to  prohibit  the  carriage 
of  Contraband,  and  the  duty  of  the  Neutral  to  abstain  from  it,  depends 
upon  the  noxious  and  nocent  property  of  the  article,  not  upon  the  par- 
tiality or  impartiality  of  the  Neutral  to  grant  them  to  one  and  refuse 
them  to  another  Belligerent.  The  speculation  of  Hiibner  has  neither 
reason  nor  usage  to  recommend  it. 

CCXLII.  The  attempt  to  enumerate  the  articles  of  Contraband  has 
been,  with  the  exception  of  Hiibner,  rarely  if  ever  made  by  International 
Jurists.  They  have  been  compelled,  by  the  nature  of  the  subject,  to 
employ  *comprehensive  terms  and  general  rules,  both  including 
and  excluding  many  things  which  open  a  wide  field  for  discus- 
sion  ;  that  is,  of  course,  with  respect  to  articles  ancipitis  usus  ;  for  with 
respect  to  those  of  immediate  and  exclusive  use  for  war,  there  can  be  but 
little  dispute.  Certainly  some  of  the  positions  to  be  found  respecting 
articles  of  double  use,  are  so  wide  and  flexible  in  their  terms  as  to  leave 
few  things  without  their  possible  scope,  and  to  justify  the  retort  of  the 
Swedish  Ambassador(i)  in  1655  to  Cromwell,  that  inasmuch  as  cloth  was 

(x)  De  Jure  Marit,  1.  i.  c.  iv.  n.  5,  p.  41. 

(y)  Vattel,  Droit  des  Gens,  torn.  iii.  c.  vii.  s.  112.  (z)  Ib.,  p.  180. 

(a)  P.  244.  (6)  Whitelock's  Memorials,  p.  635. 
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necessary  in  war  for  the  troops,  that  staple  of  English  commerce  might 
be  classed  as  Contraband,  which  he  supposed  would  not  be  exactly 
agreeable  to  the  English  authorities. 

Assuredly  it  will  be  found,  as  the  result  of  an  historical  examination 
of  the  Treaties(c)  upon  this  subject,  that  articles  of  an  unchanged  and 
unchangeable  nature  in  themselves,  have  at  different  times,  and  under 
various  circumstances,  been  variously  regarded  in  their  relation  to  the 
question  of  Contraband. 

CCXLIII.  It  would  seem,  therefore,  that  circumstances  must  be  taken 
into  consideration ;  that  reason  and  justice  demand  that  the  state  of  the 
war,  as  well  as  the  character  and  destination  of  the  cargo,  should 
influence  the  decision  whether  articles  of  a  double  use  be  Contraband  or 
not ;  that  the  observation  of  Grotius,  {t  distinguendus  belli  status,"  is 
founded  on  theory  and  practice ;  that  the  doctrine,  which  Continental 
Jurists  have  of  late  years  been  in  the  habit  of  designating  by  the  name 
of  Contraband  per  accidens,  and  which  will  be  seen  to  be  in  substance 
maintained  by  England  and  the  United  States  of  North  America,  is 
neither  unjust  nor  unreasonable. 

CCXL1V.  It  is  not,  however,  to  be  inferred  from  what  has  been  said, 
that  the  distinction  between  that  species  of  Contraband,  which  is  unques- 
tionably bellici  usus,  and  that  which  is  ancipitis  usus,  is  practically 
nugatory  and  of  no  avail.  On  the  contrary,  it  will  be  seen  that  the  most 
important  practical  *distinction  subsists  between  them,  namely, 
a  distinction  between  the  penal  consequences(d\  which  the  car- 
riage of  them  entails  upon  the  carrier. 

It  will  be  seen,  too,  that  upon  this  part  of  the  subject,  namely,  the 
penal  consequences  of  carrying  articles  ancipitis  usus,  that  the  circum- 
stance of  such  articles  being  or  not  being  of  the  natural  growth,  or  of  the 
manufacture  of  the  country  of  the  carrier,  has  been  attended  with  very 
important  consequences. 

CCXLV.  We  now  enter  upon  what  may  fairly  be  termed  nobilissima 
Juris  Gentium  qucestio  ;  viz. — Whether  ever,  and,  if  ever,  under  what 
circumstances,  Provisions  are  Contraband  ? 

On  the  9th  of  May,  1793,  the  National  Convention  of  France  decreed 
that  neutral  vessels  laden  with  provisions,  destined  to  an  enemy's  port, 
should  be  arrested  and  carried  into  France ;  and  one  of  the  earliest  acts 
of  England,  in  that  war,(e)  was  to  detain  all  neutral  vessels  going  to 
France  and  laden  with  corn,  meal,  or  flour. (/) 

CCXLVI.  The  Foreign  Office  of  Great  Britain  was  presided  over,  at 
that  time,  by  a  statesman^)  who  had  deeply  studied  the  science  of  Inter- 
national Law,  and  who  afterwards,  on  various  occasions,  but  especially 
in  the  Letters  of  Sulpicius  and  the  Speech  on  the  Convention  with  Rus- 
sm,(7t)  manifested  to  the  world  how  completely  he  had  mastered  the 
subject  of  his  labours. 

(c)  Vide  ante,  vol.  i.  pp.  45-7  ;  vol.  ii.  pp.  55-6,  as  to  the  effect  of  Treaties  upon 
general  International  Law. 

(d)  Heffters,  s.  160.  (i)  Instructions  of  8th  June,  1T93. 

(/)  Vide  post,  p.  343.  (g)  Lord  Grenville.  (h)  November  13,  1801. 
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In  1793,  Great  Britain  addressed,  through  her  minister  at  Copenhagen, 
the  following  : — 

"  Declaratory  Memorial  to  the  Court  of  Denmark,  respecting  its  Navi- 
gation during  the  War  with  France. (i\ 

"  No  one  can  be  mistaken,  how  much  the  circumstances  *of 
the  present  war  differ  from  those  upon  which  the  Law  of  Nations, 
introduced  among  the  Powers  of  Europe,  and  its  usual  customs,  are 
founded.  It  can  be  as  little  denied,  that  this  difference  must  have  an 
important  and  essential  influence  upon  the  exercise  of  the  privileges 
which  belong  to  the  neutral  Powers,  by  virtue  of  the  universal  Law  of 
Nations,  or  by  separate  Treaties. 

"  At  present  there  exists  no  Government  in  France  which  is  acknow- 
ledged either  by  the  belligerent  Powers  or  even  by  those  who  still  adhere 
to  Neutrality.  The  Court  of  Denmark  has  no  Minister  at  Paris ;  and 
since  the  tragical  end  of  His  late  Most  Christian  Majesty,  it  has  received 
none  from  France.  This  Court  has  taken  care  not  to  acknowledge  the 
existence  of  a  legitimate  authority  in  France ;  and  indeed  there  exists 
none  in  that  country ;  and  although  special  causes  have  prevented  this 
Court  from  entering  into  the  war,  yet  it  cannot  consider  France  as  a  Power 
with  whom  it  would  find  it  possible  to  preserve  the  former  Treaties  of 
Amity  and  Neutrality. 

"  If,  therefore,  in  usual  eases,  a  neutral  Power  continues  to  carry  on 
commerce  with  two  nations  engaged  in  war  with  each  other,  and  in  friend- 
ship with  the  said  neutral  Power,  the  path  of  negotiations  ever  open,  as 
well  as  the  acknowledged  usages  of  all  the  jurisdictions  in  Europe,  con- 
stantly offer  to  the  said  neutral  Power  means  of  ascertaining  whether  or  not 
the  Neutrality  kept  by  one  of  those  nations  is  also  observed  by  the  other  in 
the  like  manner ;  the  said  neutral  Power  may  ascertain  whether  that 
Neutrality  is  not  misused  by  one  of  those  Powers  to  the  prejudice  of  the 
other,  and  the  impartial  friendship  thereby  violated, — a  friendship  to 
which  both  nations  have  an  equal  claim;  and  if,  by  unforeseen  circum- 
stances, the  usual  mode  of  exercising  the  neutral  commercial  privileges 
should  become  especially  and  more  detrimental  to  one  of  those  Powers 
than  the  other,  the  injured  Power  might,  by  friendly  representations, 
render  valid  this  principle  with  the  latter,  and  renounce  without  difficulty 
a  right  which  ceases  to  be  any  longer  consistent  with  that  Neutrality. 

*"  None  of  these  circumstances  is  admissible  in  the  present 
case.  Denmark,  while  she  preserves  all  her  neutral  privileges 
of  commerce  with  regard  to  England, — privileges  which  are  secured  to 
her  in  the  usual  cases  by  the  universal  Law  of  Nations  and  her  separate 
Treaties, — she  can,  in  no  respect,  be  assured  of  the  observance  thereof 
in  France,  where  that  Neutrality,  has  already  been  and  is  still  daily  vio- 
lated,— where  His  Danish  Majesty  has  no  Minister  to  enforce  his  rights 
and  the  rights  of  his  subjects, — where  His  Danish  Majesty  acknowledges 

(t)  Annual  Register,  (1793,)  vol.  xxxv.  p.  176.  German  translation  in  De  Mar- 
tens, Rec.,  v.  569 ;  French  translation  in  Koch,  Hist,  des  Tr.,  ii.  119,  (ed.  Bruxel- 
les,  1837.) 
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no  lawful  authority,  and  where  there  are  indeed  no  other  laws  nor  tribu- 
nals except  the  will  of  a  licentious  populace. 

"  His  Danish  Majesty  will  also  find  it  impossible  to  treat  with  France 
in  an  amicable  manner,  and  as  a  Neutral  Power,  respecting  the. means 
of  introducing  those  measures  of  precaution,  upon  the  observance  of  which 
the  other  Belligerent  Powers  have  so  great  a  right  to  insist,  in  order  that 
the  prerogotive  neutral  commerce,  especially  the  corn  and  grain  trade,  be 
not  abused  at  a  time  when  so  many  circumstances,  perfectly  new,  have 
acceded.  It  is  a  fact  of  universal  notoriety,  that  the  corn-trade  of  France 
with  foreign  countries  is  no  longer  a  mere  private  trade,  but  that,  con- 
trary to  all  custom,  it  remains  almost  entirely  in  the  hands  of  the  pre- 
tended Executive  Council,  and  of  the  different  municipalities.  It  can, 
therefore,  no  longer  be  considered  as  a  mere  combination  of  private 
speculations,  of  which  the  individuals  of  other  nations  partake,  but  as  a 
business  immediately  carried  on  by  the  above-mentioned  pretended  Gov- 
ernment which  has  declared  war  against  us. 

"  It  is  equally  notorious,  that  at  the  present  moment,  one  of  the  most 
essential  expedients  to  compel  those  who  have  declared  war  against  us  to 
equitable  terms  of  peace,  consists  in  their  being  prevented  by  importation 
to  prevent  that  want,  which  is  a  necessary  consequence  of  what  they  have 
done,  in  order  to  arm  the  whole  labouring  class  of  the  people  of  France 
against  the  other  Governments  and  the  general  tranquillity  of  Europe. 
P^oqo-i  It  is  a  principle  allowed  *by  all  the  writers  upon  the  public  right, 
-I  that  importation  may  be  prevented,  if  there  are  hopes  that  by  so 
doing  one  can  conquer  an  enemy,  and  especially  so,  if  the  want  of  that 
enemy  has  been  occasioned  by  those  measures  which  they  took  to  injure 
us ;  and  it  is  incontrovertible  that  this  case,  quite  new  in  its  kind,  can- 
not be  judged  by  the  principles  and  rules  which  were  only  made  for  wars 
carried  on  according  to  the  customs  introduced  among  the  Sovereigns  of 
Europe. 

"It  is  further  to  be  observed,  that  His  Danish  Majesty,  if  he  gives 
reception  in  his  ports  to  French  privateers  with  their  prizes,  cannot 
secure  to  himself  that  security  which  is  requisite,  according  to  the  laws 
of  nations,  for  the  validity  of  their  letters  of  marque,  and  for  the  regu- 
larity of  their  conduct.  The  Courts  of  Justice  cannot,  without  involving 
themselves  in  a  manifest  contradiction,  acknowledge  the  legality  of  any 
patent  or  letter  of  marque  that  is  derived  from  a  Government  which  his 
majesty  does  not  acknowedge  to  be  sovereign.  On  account  of  this  non- 
acknowledgment,  prizes  can  neither  be  condemned,  nor  British  subjects 
and  British  property  be  retained,  in  the  ports  belonging  to  a  friendly 
Power,  whose  protection  they  are  entitled  to  claim,  without  a  direct  vio- 
lation of  the  Treaties ;  and  it  is,  above  all,  impossible  to  apply,  in  this 
case,  the  usual  laws  of  an  impartial  Neutrality,  since  there  is  no  acknowl- 
edged authority  in  France  which  can  give  to  privateers  the  proper  in- 
structions respecting  their  conduct,  and  to  which  a  Neutral  Power  might 
apply  to  bring  them  to  punishment,  whenever  they  deviate  from  those 
instructions,  on  the  non-observance  of  which  they  are  not  to  be  considered 
as  legal  privateers,  but  only  as  pirates. 

« (Signed)  HAILES." 


CONTRABAND.  265 

CCXLVII.  This  memorial  produced  a  reply  from  Denmark,  which 
the  ability  and  courage  of  Count  Bernstorf,  the  Prime  Minister  of  that 
country,  has  rendered  one  of  the  most  admirable  state  papers,  and  one  of 
the  soundest  expositions  *of  the  general  principles  of  Interna-  r#qqq-i 
tional  Law,  which  any  age  or  country  can  boast. 

The  Counter  Declaration  of  the  Court  of  Denmark,  in  reply  to  the 
Memorial  delivered  by  the  British  Minister,  was  as  follows :(?) — 

"  The  Law  of  Nations  is  unalterable.  Its  principles  do  not  depend  on 
circumstances.  An  enemy  engaged  in  war,  can  exercise  vengeance  upon 
those  who  forget  these  principles,  but  in  this  case,  and  without  violating 
the  rigid  law,  a  reciprocity  of  injuries  may  take  place;  but  a  Neutral 
Power,  which  lives  in  peace,  cannot  admit  of,  nor  acknowledge,  a  com- 
pensation arising  from  such  a  reciprocity ;  it  can  only  defend  itself  by  its 
impartiality  and  by  its  Treaties.  It  is  not  pardonable  for  it  to  renounce 
its  rights  in  favour  of  any  Belligerent  Power.  The  basis  of  its  rights  is 
the  universal  and  public  law,  which  knows  no  distinctions ;  it  is  neither 
a  party  nor  a  judge.  The  Treaties  of  Neutrals  do  not  give  privileges 
and  favours.  All  their  Treaties  are  perfecti  juris  ;  they  are  mutual  obli- 
gations. That  would  be  a  contract,  the  very  nature  of  which  would  be 
changed,  if  any  of  the  contracting  parties  might  at  pleasure  suppress, 
interpret,  or  restrain  its  provisions.  In  this  manner,  all  Treaties  would 
in  general  become  impracticable,  because  they  would  be  useless.  Equal- 
ity, good-will,  security  would  suffer  alike,  and  oppression  would  be  the 
more  unjust,  because  it  was  preceded  by  an  infringement  of  a  sacred 
contract,  the  advantages  of  which  had  been  enjoyed,  but  which  was  only 
acknowledged  as  binding  so  long  as  interest  did  not  oppose  it. 

"Denmark  does  not  attempt  to  justify  the  present  government  of 
France  in  its  nature  and  origin ;  but  she  will  not  give  her  judgment  on 
the  past,  and  her  Neutrality  will  not  *permit  her  to  express  her 
whole  mind  on  this  subject.  We  only  confine  ourselves  to  la- 
menting  the  disasters  which  have  befallen  that  country,  and,  on  its 
account,  all  Europe ;  and  to  wishing  to  see  them  brought  to  a  speedy 
termination.  But  the  present  question  does  not  relate  to  the  approval 
of  the  form  of  Government  in  France,  or  to  its  recognition,  which  we 
have  always  refused.  The  nation  is  there,  and  the  authority  which  it 
acknowledges  is  that  to  which  application  is  made  in  cases  concerning 
single  individuals.  The  commercial  connections  subsist  likewise  in  the 
same  manner  as  they  did  between  England  and  France,  as  long  as  the 
latter  chose  to  preserve  peace.  The  nation  has  not  ceased  to  acknowledge 
her  Treaties  with  us;  at  least,  she  conforms  herself  agreeable  to  those 
Treaties,  (w)  As 'she  appeals  to  them,  so  do  we  appeal  to  them,  and  fre- 
quently with  good  success,  both  for  ourselves,  and  in  favour  of  those 
subjects  of  the  Belligerent  Powers  who  commit  their  effects  to  the  pro- 
tection of  our  flag.  In  cases  of  refusal  and  delay,  we  have  frequently 

(1)  Annual  Register,  (1793,)  vol.  xxxv.  p.  180,  contains  a  most  imperfect  and  most 
untrustworthy  translation.  I  have  carefully  and  largely  corrected  it  in  the  text,  by 
reference  to  the  German  version  in  De  Martens,  v.  577,  and  to  the  French  version 
in  Koch,  Hist,  dos  Tr.,  ii.  122.  (ed.  Bruxelles,  1837.) 

(m)  Vide  post,  p.  344. 
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been  obliged  to  hear,  often  and  reluctantly,  that  France  is  justified  in 
Reprisals,  because  the  nations  at  war  with  her  show  so  little  regard  for 
their  Treaties  with  us;  and  thus  the  neutral  flag  becomes  the  victim  of 
errors  which  it  may  not  have  committed.  The  path  of  justice  still  con- 
tinues open  in  France.  The  Consuls  and  the  Mandataries  of  private 
individuals  are  heard.  No  one  is  prevented  from  applying  to  the  Tri- 
bunals of  commerce.  This  is  sufficient  in  ordinary  cases.  No  fresh  ne- 
gotiations are  required  for  the  maintenance  of  existing  Treaties.  No 
negotiators  are  necessary ;  there  are  judges,  and  this  is  sufficient." 

The  Danish  Minister  then  refers  to  a  passage  in  the  English  statement, 
and  continues  :(n\ — 

r*34.11  "These  considerations  are  already  weakened  by  the  observa- 
-I  tion,  *that  our  grievances  are  frequently  heard  in  France,  and 
that  there  is  no  impossibility^ )  of  getting  them  redressed.  The  muni- 
cipalities, to  whom  application  must  be  made,  are  certainly  not  alike 
equitable  ;  the  sentences  of  the  Tribunals  of  Commerce  are  not  founded 
upon  uniform  principles  ;  the  resource  of  an  appeal  to  a  central  authority 
is  wanting;  and  these  circumstances  occasion  at  times  grievous  acts  of 
injustice.  In  this  respect  none  are  greater  sufferers  than  the  Neutral 
Powers ;  and  it  would  be  very  inequitable  that  they  should  be  punished 
for  it,  and  especially  by  those  Powers  who  cry  aloud  against  these  unjust 
proceedings,  and  yet  justify  them  by  their  own  imitation." 

The  Danish  Minister  refers  to  the  English  note,(o)  and  continues : — 

"A  negotiation  between  a  Neutral  and  a  Belligerent  Power,  which 
would  have  for  its  object  that  the  latter  should  not  make  use  of  Neu- 
trality to  the  detriment  of  the  former,  cannot  be  thought  of.  A  Neutral 
Power  fulfils  all  its  duties  if  it  never  recedes  from  the  strictest  impar- 
tiality, and  from  the  acknowledged  sense  of  its  Treaties.  As  to  those 
cases  in  which  the  Neutrality  happens  to  prove  more  advantageous  to 
one  of  the  Belligerent  Powers  than  to  the  other,  such  cases  are  foreign 
to  the  question  of  Neutrality,  and  do  not  affect  it.  This  depends  on 
local  situations  and  circumstances  of  the  moment,  and  does  not  remain 
alike.  The  detriments  and  advantages  are  compensated  and  balanced 
by  time.  All  that  which  does  not  absolutely  depend  on  a  Neutral  Power, 
ought  to  have  no  influence  upon  its  Neutrality;  otherwise  a  partial,  and 
frequently  but  momentary,  interest  would  become  the  interpreter  and 
judge  of  existing  Treaties." 

r*3421       *Reference  is  then  made  to  the  English  note,(p)  and  the 
J  Danish  Minister  continues  : — 

"  The  distinction  between  private  speculations  and  those  made  by  the 
Government  and  the  municipalities,  seems  to  us  to  be  as  new  as  it  is 
totally  unknown  to  us.  As  this  case  has  not  happened,  it  would  be 
superfluous  to  discuss  the  question,  whether  a  contract  between  a  Neu- 

(n)  Vide  ante,  p.  336. — "If  therefore,"  &c.,to  "consistent  with  that  Neutrality." 

(nri)  Translated  "possibility"  in  Annual  Register,  vol.  xxxv.  p.  181. 

(o)  Vide  ante,  p.  331. — "  None  of  these  circumstances,"  &c,,  to  "  a  licentious 
populace." 

(p)  Vide  ante,  p.  337.—"  His  Danish  Majesty  will  also  find,"  &c.,  to  "  declared 
war  against  us." 
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tral  Government  and  a  Belligerent  Power,  respecting  supplies  of  provi- 
sions for  armies,  garrisons,  towns,  or  of  ships  of  war,  can  violate  a  Treaty 
in  which  no  such  exception  has  been  mentioned. 

"The  only  question  here  is  respecting  speculations  which  might  be 
made  by  private  individuals, — respecting  the  sale  of  products  quite  harm- 
less in  their  nature,  the  disposal  of  which  is  not  less  important  to  the 
vendor  than  the  possession  of  them  is  to  the  purchaser, — respecting  the 
use  of  the  ships  of  the  nation  which  must  chiefly  seek  her  subsistence  in 
navigation  and  the  corn-trade.  Nor  is  the  question  here  about  ports  of 
war,  but  about  ports  of  commerce :  and  if  it  be  lawful  to  reduce  by  famine 
blockaded  harbours,  it  would  not  be  quite  so  just  to  accumulate  the  misery 
upon  so  many  others,  where  it  befalls  the  innocent,  and  may  even  reach 
provinces  in  France  which  have  not  deserved  this  increase  of  wretched- 
ness, either  on  the  part  of  England  or  on  that  of  her  allies." 

Reference  is  again  made  to  the  English  note^j)  and  the  Danish  State 
Paper  continues  : — 

"  The  distress,  which  is  a  consequence  of  the  failure  of  provisions,  is 
not  something  unusual,  which  might  only  take  place  in  the  present 
moment,  or  which  might  be  occasioned  by  the  circumstances  which  con- 
stitute the  difference  so  often  alleged  between  the  present  and  former 
wars.  France  is  almost  constantly  obliged  to  make  imports  from  [-#040-1 
*abroad. — Africa,  Italy,  America,  furnish  her  with  much  more  L 
corn  than  the  Baltic.  In  the  year  1709,  France  was  exposed  to  more 
terrible  famine  than  she  is  now ;  and  yet  England  would  not  then  avail 
herself  of  her  present  argument.  On  the  contrary,  when,  soon  after, 
Frederick  IV.,  King  of  Denmark,  on  account  of  his  war  with  Sweden, 
which,  like  France,  required  almost  constantly  importations  from  abroad, 
believed  that  he  might  adopt  the  principle  that  exportation  can  be  law- 
fully prevented  if  one  Belligerent  has  hopes  to  conquer  another  by  so 
doing,  and  intended  to  apply,  with  regard  to  a  whole  country,  this  prin- 
ciple, which  is  only  considered  as  valid  with  regard  to  blockaded  ports, 
all  the  Powers  remonstrated,  especially  Great  Britain,  and  unanimously 
declared  this  doctrine  to  be  new  and  inadmissible  ;  so  that  the  King  was 
convinced,  and  desisted  from  it.  A  war  can  certainly  differ  from  others 
with  regard  to  its  occasion,  tendency,  necessity,  justice  or  injustice. 
This  may  be  a  most  important  question  for  the  Belligerent  Powers.  It 
can,  and  must  have  influence  upon  the  peace,  upon  the  indemnification 
and  other  accessory  circumstances.  But  all  this  is  absolutely  of  no  con- 
cern to  the  Neutral  Powers.  They  will  unquestionably  interest  them- 
selves for  those  on  whose  side  justice  seems  to  be ;  but  they  have  no  right 
to  give  way  to  this  sentiment.  Where  a  Neutrality  is  not  quite  perfect, 
it  ceases  to  be  Neutrality." 

Reference  is  again  made  to  the  English  note,(r)  and  the  Danish  State 
Paper  continues : — 

"  The  ships  bearing  the  British  flag,  like  those  which  bear  that  of  the 

(q)  Vide  ante,  p.  337. — "  It  is  equally  notorious,"  &c.,  to  "  the  Sovereigns  of 
Europe,"  p.  338. 

(r)  Vide  ante,  p.  338.— "  It  is  further  to  be  observed/'  &c.,  to  end  of  English 
note. 
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allies  of  England,  find  in  all  the  harbours  of  his  majesty  every  possible 
safety,  assistance  and  protection  ;  but  those  cannot  be  reckoned  among 
their  number  which  have  been  captured  by  their  enemies.  The  French 
.  privateers  cannot  be  considered  as  pirates  by  the  Neutral  *  Powers, 
J  for  England  herself  does  not  consider  and  treat  them  as  such. 
In  England,  the  prisoners,  are  deemed  to  be  prisoners  of  war;  they  are 
exchanged;  and  negotiations  have  even  been  entered  into  for  this  purpose. 
The  usual  laws  of  war  are  there  observed  in  all  respects ;  and  by  this 
rule  alone  we  ought  to  go.  The  tricoloured  flag  was  acknowledged  in 
Denmark  at  a  period  when  it  was  acknowledged  everywhere  else.  Every 
alteration,  in  this  respect,  would  be  impossible,  without  involving  our- 
selves into  a  war  which  we  have  not  deserved. 

"  The  admittance  of  privateers  in  Norway  is  a  consequence  of  this 
Neutrality,  which  knows  no  distinction.  This  has  been  the  usage  in  all 
the  maritime  wars  which  ever  afflicted  Europe.  All  .the  nations  in  their 
turn  have  availed  themselves  of  and  desired  it.  The  nature  of  the 
country  allows  no  general  prohibition.  Tt  would  only  bring  us  into 
dilemmas,  because  we  could  not  abide  by  it  in  a  remote  country,  where 
there  are  coasts  of  immense  extent,  numberless  harbours  and  anchoring 
places,  and  only  a  small  number  of  inhabitants.  The  prohibition  would 
therefore  be  illusory,  and  even  dangerous,  because  the  French,  in  virtue 
of  their  decrees,  would  then  destroy  the  shipe  which  they  would  no  longer 
hope  to  put  in  a  state  of  safety.  The  subject  is  otherwise  of  small  im- 
portance; and  the  means  against  it  are  numerous,  and  easily  to  be 
applied. 

"  (Signed)      A.  P.  VON  BERNSTORF." 

CCXLVIII.  To  assert  that  Provisions  going  to  an  unblockaded  port 
can  never  be  Contraband,  is  surely  too  large  a  proposition.  Provisions 
may  be  of  more  value  to  the  Belligerent  than  the  most  acknowledged 
Contraband  of  fabricated  arms  and  prepared  munitions  of  war. 

To  assert  that  the  circumstances  which  make  provisions  Contraband 
must  be  of  a  special  and  exceptional  nature,  is  a  proposition  concerning 
which  there  can  be  no  reasonable  doubt.  The  authority  of  Vattel,(s)  as 
P^q ,  r-i  we  have  seen,  is  in  *favour  of  the  doctrine  that  provisions  may 
-I  be  Contraband.  Pothier,(A  on  the  other  hand,  maintains  an 
exactly  opposite  doctrine.  Whatever  may  be  the  authority  derivable 
from  the  stipulations  of  Treaties,  it  will  be  found  upon  both  sides  of  the 
question. 

In  estimating  the  conduct  of  Great  Britain  and  Denmark  upon  this 
occasion,  the  jurist  must  rather  consider  whether  the  facts  were  such  as 

(«)  L.  3,  c.  vii.  s.  103. 

(if)  "A  1'ogard  des  munitions  de  bouches  que  les  sujets  des  Puissances  neutres 
nous  envoient,  elles  ne  sont  point  censdes  de  contrebande,  ni  par  consequent 
sujettes  a  confiscation,  sauf  dans  un  seul  cas,  qui  est  lorsqu'elles  sont  envoyees  a 
une  place  assie'ge'e  ou  bloqu^e." — Traite  du  Droit  de  Proprie'te',  pt.  i.  c.  ii.  ss.  2, 
104. 

So  Valin  (1.  iii.  t.  ix.  art.  xi.)  admits  that  Loccenius  considers  them  Contraband, 
but  says,  "Par  nos  lois,  et  le  droit  commun,  elle  (la  prohibition)  n'a  lieu  en  cette 
partie  que  par  rapport  aux  places  assie'ge'es." 
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to  bring  the  exportation  of  corn  to  France  within  the  exceptional  state  of 
things  in  which  provisions  become,  generally,  contraband. 
The  principal  facts  appear  to  be, — 

1.  The  critical  state  of  France  under  the  pressure  of  internal  disor- 
ganization and  belligerent  force. 

2.  That  the  grain  was  purchased  by  the  Government  of  France,  and 
was   taken    out  of  the  category  of  ordinary  commercial   speculation. 
Though  very  considerable  weight  is  due  to  the  latter  of  these  positions,  it 
nevertheless  appears  to  the  writer  of  these  pages,  that  upon  the  facts, 
the  reply  of  Denmark  is  well  founded,  and  that  the  claim  of  England 
was  not  warranted  by  International  Law.(w)     There  is,  however,  one 
important  inaccuracy  in  Count  Bernstorf 's  reply.     He  speaks  of  the  ob- 
servation of  treaties  by  France  towards  Denmark ;  now  France,  by  a 
treaty  in  the  year  1749,  with  Denmark,  had  excepted  grain  from  the 
category  of  contraband,  yet  we  have  seen  that  on  the  9th  of  May,  1793, 
France,  though  the  treaty  of  1749  was  in  full  force,  issued  the  decree(cc) 
that  grain  should  be  seized  and  brought  in  for  preemption.    *This 
happened  about  two  months  before  the  statement  as  to  the  ob- 
servation  of  treaties  by  France  in  the  Danish  memorial. 

Nevertheless,  it  is  true  that  the  priority  of  misconduct  on  the  part  of 
France  towards  a  Neutral  did  not  justify  a  retaliatory  misconduct  on  the 
part  of  England. 

It  was  not  only  by  Denmark  that  this  claim  on  the  part  of  England 
was  at  the  outset  resisted,  but  by  the  United  States  of  North  America. 
They  contended  that  corn,  flour,  and  meal,  being  the  produce  of  the  soil 
and  labour  of  the  country,  were  not  contraband  of  war,  unless  carried 
to  a  place  actually  invested. (y\  America  argued,  also,  that  the  case 
stated  by  Great  Britain  of  a  well-founded  expectation  of  reducing  the 
enemy  by  famine,  did  not  in  fact  exist,  inasmuch  as  provisions  were 
cheaper  in  France  than  in  England. 

The  Treaty  of  Commerce  with  England,  in  1794,  provided  that  what- 
ever materials  served  directly  to  the  building  and  equipment  of  vessels, 
with  the  exception  of  unwrought  iron  and  fir  planks,  should  be  consid- 
ered contraband,  and  liable  to  confiscation ;  but  the  treaty  left  the  ques- 
tion of  provisions  open  and  unsettled,  and  neither  Power  was  understood 
to  have  relinquished  the  construction  of  the  Law  of  Nations  which  it  had 
asserted.  The  treaty  admitted  that  provisions  were  not  generally  con- 
traband, but  might  become  so  according  to  the  existing  Law  of  Nations, 
in  certain  cases,  and  those  cases  were  not  defined. 

It  was  only  stipulated,  by  way  of  relaxation  of  the  penalty  of  the  law, 
that  whenever  provisions  were  contraband,  the  captors  or  their  Govern- 
ment, should  pay  to  the  owners  the  full  value  of  the  articles,  together 
with  the  freight,  and  a  reasonable  profit.  The  Government  of  the  United 
States  has  repeatedly  admitted,  that  as  far  as  that  treaty  enumerated 

(u)  Mr.  Ward  defends  the  conduct  of  Great  Britain,  pp.  182,  215,  223,  224,  227. 
On  Contraband. 

(x)  Vide  ante,  p.  334. 

(y)  Mr.  Jefferson's  Letter  to  Mr.  Pinckney,  September  7th,  1793,  and  Mr.  Ran- 
dolph's Letter  to  Mr.  Hammond,  May  1st,  1794. 
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contraband  articles,  it  was  declaratory  of  the  Law  of  *Nations, 
L  J  and  that  the  treaty  conceded  nothing  on  the  subject  of  contra- 
band.^) 

CCXLIX.  By  the  7th  article  of  the  above-mentioned  treaty  it  was 
also  stipulated  that  a  mixed  commission  should  decide  upon  the  claims 
of  American  citizens  by  reason  of  irregular  or  illegal  captures  and  con- 
demnations of  war-vessels  and  other  property  under  the  authority  of  the 
British  Government. 

An  occasion  for  putting  in  force  the  provisions  of  this  stipulation 
soon  arose. 

The  British  instruction  of  June,  1793,  had  been  revoked  previous  to 
the  signature  of  this  treaty ;  but  before  its  notification,  the  British  Go- 
vernment issued  in  April,  1795,  an  Order  in  Council,  instructing  its 
cruisers  to  stop  and  detain  all  vessels  laden  wholly  or  in  part  with  corn, 
flour,  meal,  and  other  articles  of  provisions,  and  bgund  to  any  port  in 
France,  and  to  send  them  to  such  ports  as  might  be  most  convenient, 
in  order  that  such  corn,  &c.,  might  be  purchased  on  behalf  of  Govern- 
ment. 

This  last  order  was  subsequently  revoked,  and  the  question  of  its 
legality  became  the  subject  of  discussion  before  the  mixed  commission, 
constituted  under  the  treaty.  The  Order  in  Council  was  justified  upon 
two  grounds: — 

1.  That  it  was  made  when  there  was  a  prospectof  reducing  the  enemy 
to  terms  by  famine,  and  that,  in  such  a  state  of  things,  provisions  bound 
to  the  ports  of  the  enemy  became  so  far  contraband,  as  to  justify  Great 
Britain  in  seizing  them  upon  the  terms  of  paying  the  invoice  price, 
with  a  reasonable  mercantile  profit  thereon,  together  with  freight  and 
demurrage. 

[~*?U81       ^'  ^at  *^e  order  was  justified  by  necessity  ;  the  British  *na- 
-I  tion  being  at  that  time  threatened  with  a  scarcity  of  the  articles 
directed  to  be  seized. 

The  first  of  these  positions  was  rested  not  only  upon  the  general  Law 
of  Nations,  but  upon  the  article  of  the  treaty  between  Great  Britain  and 
America.(a) 

As  evidence  of  the  general  International  Law,  the  authority  of  Vattelf b\ 
and  of  Grotius(c)  was  relied  upon;  but,  in  the  opinion  of  the  Commis- 
sion, unsuccessfully;  partly  on  account  of  the  want  of  precision  in 
Vattel,  and  on  account  of  the  context  in  Grotius,  confining,  as  it  was 
conceived,  the  penalty  of  carrying  provisions  to  besieged  or  blockaded 
places;  and  partly,  also,  with  reference  to  the  commentaries  of  Ruther- 
forth  (d)and  Bynkershoek,(e)  as  establishing  a  contrary  position.  With 
regard  to  the  18th  article  of  the  treaty  of  1794,  it  was  conceived,  that 
it  left  the  question  of  contraband  where  it  found  it. 

(z)  Mr.  Pickering's  Letter  to  Mr.  Munroe,  September  12th,  1795.  His  Letter  to 
Mr.  Pinckney,  January  16th,  1797.  Instructions  from  the  Secretary  of  State  to  the 
American  Minister  to  France,  July  15th,  1797.  Kent's  Comm.,  vol.  i.  pp.  140-1. 

(a)  Wheaton's  Elem.  of  International  Law,  (Lawrence,)  pp.  555-6. 

(b)  Droit  des  Gens,  1.  iii.  c.  vii.  s.  112.  (c)  Grotius,  1.  Hi.  c.  i.  s.  5. 

(d)  Rutherforth's  Inst.,  vol.  ii.  b.  ii.  c.  Lx.  s.  19. 

(e)  Bynkershoek,  Q.  J.  P.  1.  i.  c.  ix. 


CONTRABAND.  271 

As  to  the  second  ground  upon  which  the  Order  in  Council  was  justi- 
fied— necessity — Great  Britain  being,  as  alleged  at  the  time  of  issuing 
it,  threatened  with  a  scarcity  of  those  articles  directed  to  be  seized,  it 
was  answered  that  it  would  not  be  denied  that  extreme  necessity  might 
justify  such  a  measure.  It  was  only  important  to  ascertain  whether  that 
necessity  then  existed,  and  upon  what  terms  the  right  it  communicated 
might  be  exercised. 

Grotius,  and  the  other  text-writers  on  the  subject,  concurred  in  stating 
that  the  necessity  must  be  real  and  pressing;  and  that  even  then  it  does 
not  confer  a  right  of  appropriating  the  goods  of  others,  until  all  other 
practicable  means  of  relief  have  been  tried  and  found  inadequate.  It 
was  not  to  be  doubted  that  there  were  other  practicable  means  of  averting 
the  calamity  apprehended  by  Great  Britain.  The  *offer  of  an 
advantageous  market  in  the  different  ports  of  the  kingdom,  was 
an  obvious  expedient  for  drawing  into  them  the  produce  of  other  nations. 
Merchants  do  not  require  to  be  forced  into  a  profitable  commerce ;  they 
will  send  their  cargoes  where  interest  invites;  and  if  this  inducement  is 
held  out  to  them  in  time,  it  will  always  produce  the  effect  intended.  But 
so  long  as  Great  Britain  offered  less  for  the  necessaries  of  life  than  could 
have  been  obtained  from  her  enemy,  was  it  not  to  be  expected  that  neu- 
tral vessels  should  seek  the  ports  of  that  enemy,  and  pass  by  her  own  ? 
Could  it  be  said  that  under  the  mere  apprehension  (not  under  the  actual 
experience)  of  scarcity,  she  was  authorized  to  have  recourse  to  the  forci- 
ble means  of  seizing  provisions  belonging  to  Neutrals,  without  attempt- 
ing those  means  of  supply  which  were  consistent  with  the  rights  of 
others,  and  which  were  not  incompatible  with  her  exigency  ?  After  this 
order  had  been  issued  and  carried  into  execution,  the  British  Govern- 
ment did  what  it  should  have  done  before;  it  offered  a  bounty  upon  the 
importation  of  the  articles  of  which  it  was  in  want.  The  consequence 
was,  that  Neutrals  came  with  these  articles,  until  at  length  the  market 
was  found  to  be  overstocked.  The  same  arrangement,  had  it  been  made 
at  an  earlier  period,  would  have  rendered  wholly  useless  the  Order  of 
1795. 

Upon  these  grounds,  a  full  indemnification  was  allowed  by  the  Com- 
missioners, under  the  7th  Article  of  the  Treaty  of  1794,  to  the  owners 
of  the  vessels  and  cargoes  seized  under  the  Orders  in  Council,  as  well  for 
the  loss  of  a  market  as  for  the  other  consequences  of  their  detention. (f\ 

CCL.  On  the  other  hand,  the  Executive  Government  of  the  United 
States  of  North  America  has  frequently  conceded,  that  the  materials  for 
the  building,  equipment  and  armament  of  ships  of  war,  as  timber  and 
naval  stores,  are  Contraband.  (#) 

*Questions  of  Contraband  generally  were  much  discussed 
during  the  continuance  of  the  Neutrality  of  the  North  American 
United  States  in  the  war  which  broke  out  in  1793,  and  the  United  States 

(/)  Wheaton's  Elem.  of  International  Law  (Lawrence,)  pp.  560,  561. 

(g)  Mr.  Randolph's  Letter  to  M.  Adot,  July  6th,  1795.  Mr.  Pickering's  Letter 
to  Mr.  Pinckney,  January  16th,  1797.  Letter  of  Messrs.  Pinckney,  Marshall,  and 
Gerry  to  the  French  Minister,  January  27th,  1798. 
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professed  to   be   governed   by  the  modern  usage  of  nations  on  this 
point.(A) 

CCLI.  We  now  arrive  at  the  consideration  of  the  treatment  which 
this  subject  of  things  ancipitis  vel promiscui  usu  has  undergone  in  the 
Prize  Courts  of  Great  Britain  and  North  America.  "I  am  aware," 
Lord  Stowell  says,  "  of  the  favourable  positions  laid  down  upon  this 
matter  by  Wolffius  and  Vattel,  and  other  writers  of  the  Continent, 
although  Vattel(i)  expressly  admits  that  provisions  may,  under  circum- 
stances, be  treated  as  Contraband ;  and  I  take  the  modern  established 
rule  to  be  this,  that  generally  they  are  not  Contraband,  but  may  become 
so  under  circumstances  arising  out  of  the  particular  situation  of  the  war, 
or  the  conditions  of  the  parties  engaged  in  it.  The  Court  must,  there- 
fore, look  to  the  circumstances  under  which  this  supply  was  sent. 

CCLII.  "  Among  the  circumstances  which  tend  to  preserve  provisions 
from  being  liable  to  be  treated  as  Contraband,  one  is,  that  they  are  of 
the  growth  of  the  country  which  exports  them.  In  the  present  case, 
they  are  the  product  of  another  country,  and  that  a  hostile  country;  and 
the  claimant  has  not  only  gone  out  of  his  way  for  the  supply  of  the 
enemy,  but  he  has  assisted  the  enemy's  ally  in  the  war  by  taking  off  his 
surplus  commodities. 

CCLIII.  "  Another  circumstance  to  which  some  indulgence,  by  the 
practice  of  nations,  is  shown  is,  when  the  articles  are  in  their  native 
and  unmanufactured  state.  Thus  iron  is  treated  with  indulgence,  though 
anchors  and  other  instruments,  fabricated  out  of  it,  are  directly 
Contraband.  Hemp  is  more  favourably  considered  than  cordage ; 
and  wheat  is  not  considered  as  so  noxious  a  commodity  as  any  of  the 
final  preparations  of  it  for  human  use.  In  the  present  case,  the  article 
falls  under  this  unfavourable  consideration,  being  a  manufacture  pre- 
pared for  immediate  use. 

CCLIV.  "  But  the  most  important  distinction  is,  whether  the  articles 
were  intended  for  the  ordinary  use  of  life,  or  even  for  mercantile  ship's 
use;  or  whether  they  were  going  with  a  highly  probable  destination  to 
military  use  !(&)  Of  the  matter  of  fact  on  which  the  distinction  is  to  be 
applied,  the  nature  and  quality  of  the  port  to  which  the  articles  were 
going  is  not  an  irrational  test ;  if  the  port  is  a  general  commercial  port, 
it  shall  be  understood  that  the  articles  were  going  for  civil  use,  although 
occasionally  a  frigate,  or  other  ships  of  war,  may  be  constructed  in  that 
port.  Contra,  if  the  great  predominant  character  of  a  port  be  that  of  a 
port  of  naval  military  equipment,  it  shall  be  intended  that  the  articles 
were  going  for  military  use,  although  merchant  ships  resort  to  the  same 
place,  and  although  it  is  possible  that  the  articles  might  have  been 
applied  to  civil  consumption ;  for  it  being  impossible  to  ascertain  the 
final  use  of  an  article,  ancipitis  usus,  it  is  not  an  injurious  rule  which 
deduces  both  ways  the  final  use  from  the  immediate  destination  j  and  the 

(h)  President's  Proclamation  of  Neutrality,  April  22nd,  1793.  Kent's  Comm., 
vol.  i.  pp.  139-40. 

(i)  Vattel,  1.  iii.  c.  vii.  s.  112. 

(k)  This  doctrine  is  confirmed  by  Maisonnaire  v.  Keating,  2  Gallison's  Amer. 
Rep.,  p.  325. 
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presumption  of  a  hostile  use,  founded  on  its  destination  to  a  military 
port,  is  very  much  inflamed,  if  at  the  time  when  the  articles  were  going, 
a  considerable  armament  was  notoriously  preparing,  to  which  a  supply  of 
those  articles  would  be  eminently  useful. "(1} 

CCLV.  The  doctrine  laid  down  in  the  foregoing  extracts  from  the 
judgment  of  Lord  Stowell,  was,  Mr.  Chancellor  *Kentfm)  observes,  r^o^-i 
"  fully  adopted  by  the  Supreme  Court  of  the  United  States,  when  «- 
we  come  to  know  and  feel  the  value  of  Belligerents'  rights,  by  becoming 
a  party  to  a  maritime  war."  The  Chancellor  goes  on  to  observe  that, 
"  in  the  case  of  the  Commercen  the  Supreme  Court  observed,  as  Lord 
Stowell  had  done,  that  by  the  modern  Law  of  Nations,  provisions  were 
not  generally  Contraband,  but  they  might  become  so  on  account  of  the 
particular  situation  of  the  war,  or  on  account  of  their  destination ;  that 
if  they  were  destined  for  the  ordinary  use  of  life  in  the  enemy's  country, 
they  were  not  Contraband;  but  that  it  was  otherwise  if  destined  for 
the  army  or  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval 
equipment." 

"But  it  is  argued"  (Mr.  Justice  Story  says  in  the  Commercen)  "that 
the  doctrine  of  Contraband  cannot  apply  to  the  present  case,  because  the 
destination  was  to  a  neutral  country ;  and  it  is  certainly  true  that  goods 
destined  for  the  use  of  a  neutral  country  can  never  be  deemed  Contra- 
band, whatever  may  be  their  character,  or  however  well  adapted  to 
warlike  purposes.  But  if  such  goods  are  destined  for  the  direct  and 
avowed  use  of  the  enemy's  army  or  navy,  we  should  be  glad  to  see  an 
authority  which  countenances  this  exemption  from  forfeiture,  even  though 
the  property  of  a  Neutral.  Suppose,  in  time  of  war,  a  British  fleet  were 
lying  in  a  neutral  port,  would  it  be  lawful  for  a  Neutral  to  carry  provi- 
sions or  munitions  of  war  thither,  avowedly  for  the  exclusive  supply  of 
such  fleet  ? — would  it  not  be  a  direct  interposition  in  the  war,  and  an 
essential  aid  to  the  enemy  in  his  hostile  preparations  ?  In  such  a  case, 
the  goods,  even  if  belonging  to  a  Neutral,  would  have  had  the  taint  of 
Contraband  in  its  most  offensive  character,  on  account  of  its  destination ; 
and  the  mere  interposition  of  a  neutral  port  would  not  protect  them  from 
forfeiture."(«)  And  in  a  later  part  of  the  same  judgment  *he  r^oKo-i 
says:  "It  is  in  vain  to  contend  that  the  direct  effort  of  the  L 
voyage  was  not  to  aid  the  British  hostilities  against  the  United  States. 
It  might  enable  the  enemy,  indirectly,  to  operate  with  more  vigour  and 
promptitude  against  us,  and  increase  his  disposable  force.  But  it  is  not 
the  effect  of  the  particular  transaction  that  the  law  regards,  it  is  the 
general  tendency  of  such  transactions  to  assist  the  military  operations  of 
the  enemy,  and  the  temptations  which  it  presents  to  deviate  from  a  strict 
Neutrality.  Nor  do  we  perceive  how  the  destination  to  a  neutral  port 
can  vary  the  application  of  this  rule ;  it  is  only  doing  that  indirectly 
which  is  prohibited  in  direct  courses.  Would  it  be  contended  that  a 
Neutral  might  lawfully  transport  provisions  for  the  British  fleet  and  army 
while  it  lay  at  Bordeaux  preparing  for  an  expedition  to  the  United 

(I)  The  Jonge  Margaretha,  1  Rob.,  pp.  194-5. 

(m)  Commentaries,  vol.  i.  p.  143. 

(n)  The  Commercen,  1  Wheaton,  (Amer.)  Rep.,  p.  387. 

AUGUST,  1857.— 18 
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States  ?  Would  it  be  contended  that  he  might  lawfully  supply  a  British 
fleet  stationed  on  our  coast  ?  We  presume  that  two  opinions  could  not 
be  entertained  on  such  questions;  and  yet,  though  the  cases  put  are 
strong,  we  do  not  know  that  the  assistance  is  more  material  than  might 
be  supplied  under  cover  of  a  neutral  destination  like  the  present.'Yo) 

CCLVI.  Upon  the  principles  laid  down  in  the  foregoing  judgments  of 
Lord  Stowell  and  Mr.  Justice  Story,  cheeses  fit  for  naval  use,  and  going 
to  a  port  of  naval  equipment,  have  been  condemned  as  Contraband. (p\ 

Biscuits  have  shared  the  same  fate,  especially  when  going  from  one 
enemy's  port  to  another.(g-)  Wines  are  not  generally  and  per  se  Contra- 
band, but  when  taken  on  their  way  to  supply  an  armament  of  the  enemy 
are  condemned. (r) 

CCLVII.  In   1797,  a  dispute  arose  between  the  United  States  of 

P^or/ii  North  America  and  Spain  as  to  this  question  of  *naval  stores. 

-I  America  had,  by  Treaty  with  Spain,  covenanted  to  exclude,  and, 

b}'  Treaty  with  England,  to  include  them  in  the  catalogue  of  Contraband. 

Spain  protested  against  this  as  a  failure  in  the  duty  of  reciprocity. 
The  Government  of  the  United  States,  however,  after  having  demonstrated 
that  this  reciprocity  could  only  be  shown  when  Spain  was  at  peace  and 
the  United  States  at  war,  proceeded  to  defend  the  stipulation  with  Eng- 
land upon  the  ground  of  its  conformity  with  the  principles  of  International 
Law.  "  Ship  timber  and  naval  stores"  (the  American  Secretary  wrote) 

"are  by  the  Law  of  Nations  contraband  of  war Permit  me  to 

say,  that  our  engagement  with  Great  Britain  ought  to  be  no  matter  of 
surprise  to  the  Catholic  King ;  because  His  Majesty  has  seen,  during 
the  whole  course  of  the  American  war,  how  steadily  Great  Britain  per- 
sisted, in  opposition  to  the  demands  of  all  the  maritime  Powers,  to  main- 
tain her  claims  under  the  Law  of  Nations,  to  capture  enemy's  property, 
and  timber,  and  naval  stores,  as  Contraband  in  neutral  ships.  Could  His 
Catholic  Majesty,  therefore,  expect  that  Great  Britain  would  relinquish 
her  legal  rights  to  a  nation  (the  United  States)  which  abounded  in 
materials  for  building  and  equipping  ships  ?"(s) 

CCLVIII.  We  have  seen,  from  the  foregoing  judgment,  under  what 
circumstances  naval  stores  and  materials  for  ship-building  are  holden 
confiscable  by  the  English  and  North  American  Prize  Courts.  With 
respect  to  any  aid  to  be  obtained  from  an  investigation  of  Treaties  towards 
the  elucidation  of  this  subject,  not  only  can  no  general  inference  be 
derived  from  their  examination,  but,  on  the  contrary,  it  will  appear  that 
the  same  States  have  declared  naval  materials  to  be  Contraband  in  one 
Treaty,  and  not  Contraband  in  another.(tf) 

r*oK K-I       *CCLIX.  The  principles  on  which  the  French  Prize  Courts 

J  act,  may  be  gathered  from  the  following  decision  of  the  Conseil 

des  Prises  in  1807.     The  subject  was  the  capture  of  the  Austrian  ship 

(o)  The  Commercen,  1  Wheaton's  (Amer.)  Rep.,  p.  392. 

(p)  The  Zelden  Rust,  6  Robinson's  Adm.  Rep.,  p.  93.  The  Frau  Margaretha, 
Ib.,  p.  92.  The  Jonge  Margaretha,  1  Rob.,  p.  193. 

(q)  The  Ranger,  6  Rob.,  p.  125.  (r)  The  Edward,  4  Rob.,  p.  68. 

(s)  Debrett's  State  Papers,  p.  380.     Ward  on  Contraband,  p.  254. 
(<)  Manning,  pp.  28T-9. 
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II  Volante,  by   he  French  privateer,  1'Etoile  de  Bonaparte.     The  Court 
said : — 

"  Attendu  qu'il  est  constant  par  les  pieces  de  bord  que  le  navire  et  le 
chargement  sont  proprietes  neutres  ;  que  le  port  de  Messine,  pour  lequel 
1'expedition  etait  destined,  malgre  1'autorite"  que  peuvent  y  exercer  les 
Anglais,  n'est  point  soumis  au  blocus,  qui,  aux  terines  du  decret  du  21 
Novembre,  1806  (rapporte  ci-apres,  No.  7,)  a  lieu  pour  les  ports  et  les 
lies  Britanniques ;  et  que  les  sucres,  suivant  le  manifesto  et  le  connaisse- 
ment,  proviennent  de  Lisbonne,  et  ont  e"te  raffines  par  la  compagnie  de 
Trieste  et  de  Fiume ; 

"  Attendu  que  le  moyen  deduit  de  la  qualite  des  bois  composant  la 
majeure  partie  de  la  cargaison,  et  sur  lequel  les  capteurs  ont  le  plus 
insiste",  ne  peut  etre  accueilli,  si  1'on  considere  que,  loin  qu'il  soit 
demontre  que  ces  bois  appartiennent  exclusivement  a  la  construction  des 
batimens  de  guerre,  comme  1'ont  pense"  les  experts  qui  ont  opere,  hors  la 
presence  des  parties  interessees,  le  contraire  semble  resulter,  tant  de  la 
teneur  du  proces-verbal  de  visite  qu'ils  ont  irre"gulierement  dresse,  que 
de  la  dimension  des  planches  et  de  leur  nombre  compare  avec  la  capacite 
du  navire ; 

"  Qu'au  reste,  et  en  abordant  la  question  de  Contrebande  e"levee  par  le 
corsaire,  il  est  facile  de  se  convaincre  que  la  solution  lui  en  est  contraire. 
En  effet,  les  bois  de  construction  ne  sont  de'clare's  contrebande  de  guerre 
par  aucun  reglement  Frangais  encore  subsistant,  ni  par  aucun  traite  par- 
ticulier.  C'est  faute  d'avoir  lu  le  Traite  de  1742,  conclue  entre  la  France 
et  le  Danemarc,  qu'on  a  dit  qu'il  comprenait  sous  cette  denomination  le 
bois  de  construction.  Si,  par  1'arrete"  du  directoire,  du  12  Ventose  de 
1'an  V.,  ils  ont  ete"  ranges  parmi  les  objets  prohibes,  ce  n'a  etc  que  rela- 
tivement  aux  Americains,  qui  avaient  souffert,  par  leur  Traite  de  1794 
avec  les  Anglais,  que  ces  objets  fussent  regardes  comme  de  Contrebande; 
et  la  disposition  de  cet  *arrete  est  de  droit  annulee  parlaconven- 
tion  du  8  Vendeniiaire  de  1'an  IX.,  passee  entre  la  France  et  les 
Etats-Unis  d'Amerique,  qui,  en  specifiant  tous  les  articles  de  Contrebande, 
n'y  a  poiut  compris  les  bois  de  construction.  Lors  meme  que  Ton  aurait 
pu  soutenir  avec  quelque  fondement  que  la  prohibition  contenue  dans  le 
arrete  du  12  Ventose  de  1'an  V.,  eut  etc"  applicable  a  tous  les  Neutres, 
elle  se  trouverait  implicitement  rapportee  par  Tarret^  du  29  Frimaire  de 
1'an  VIII.,  qui,  a  1'egard  de  la  navigation  des  Neutres,  a  retabli  les  dis- 
positions du  re"glement  du  26  Juillet,  1778,  dont  Tart.  15,  ordonne 
I'ex^cution  de  1'ordonnance  de  la  marine  de  1681,  laquelle,  dans  1'enume- 
ration  des  objets  de  contrebande  de  guerre,  ne  place  point  les  bois  de 
construction ;  d'ou  il  faut  conclure  que  la  destination  pour  un  port  ennemi 
des  planches  chargees  sur  le  navire  II  Volante,  quel  qu'en  dut  etre 
1'emploi,  ne  les  a  point  rendues  confiscables,  et  que  tout  au  plus  elle 
serait  susceptible,  avec  les  autres  circonstances  de  la  prise,  d'exempter 
les  capteurs  des  dommages  et  interets ; 

(l  Le  conseil  decide  que  la  prise  faite  par  le  corsaire  Frangais,  TEtoile 
de  Bonaparte,  du  navire  Autrichien  U  Volante,  est  invalide ;  en  faite 
pleine  et  entiere  main-levee  au  profit  des  proprietaires ;  en  consequence, 
ordonne  que  le  dit  navire,  ensemble  les  marchandises  de  son  chargement, 
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seront  remis  avec  les  pieces  de  bord,  h.  la  disposition  du  capitaine  Natali 
Hort ;  &  quoi  faire,  tous  gardiens,  se"questres  et  d^positaires  seront  con- 
traints  par  toutes  voies,  mgrne  par  corps,  quoi  faisant  decharge"s.  Sur  la 
demande  en  dommage-interets,  met  les  parties  hors  de  cause. "(w.) 

CCLX.  It  is  to  be  observed,  however,  that  France  in  her  Treaty  with 
_  ..  Denmark  of  1742,  which  has  been  *subsequently  confirmed  by 
J  her  Convention  of  1842,  has  comprised  in  the  category  of  Contra- 
band, tar,  pitch,  rosin,  sail-cloth,  hemp,  cordage,  masts,  and  timber  for 
purposes  of  war  (bois  de  construction.} 

CCLXI.  Sail-cloth, (x)  masts,  anchors,(y)  tar,(z)  and  pitch  going  to 
the  enemy's  use,  are  liable,  under  the  modern  Law  of  Nations  to  be  seized 
as  Contraband  in  their  own  nature,  and  without  respect  to  the  character 
of  the  port  to  which  they  are  destined.  In  1750,  the  Judges  of  the 
British  Court  of  Appeal  in  matters  of  prize,  declared  pitch  and  tar,  the 
produce  of  Sweden,  on  board  a  French  ship  bound  to  a  French  port,  to 
be  Contraband,  and  subject  to  confiscation.  In  the  more  modern  under- 
standing of  this  matter,  however,  goods  of  this  nature  being  the  produce 
of  Sweden,  the  actual  property  of  Swedes,  and  conveyed  by  their  own 
navigation,  have  been  deemed,  in  British  Courts  of  Prize,  subject  only 
to  the  milder  rights  of  Pre-occupancy  and  Pre-emption  ;(a\  and  it  may 
be  said  that  though  pitch  and  tar  are  now  generally  Contraband  in  a 
maritime  war,  the  rule  is  so  far  relaxed  as  to  allow  the  carrying  of  these 
articles  when  they  are  the  produce  of  the  claimant's  country. (6)  This 
r*3^8T  *relaxati°n  is  understood  with  a  condition  that  it  may  be  brought 
-1  in,  not  for  confiscation  but  for  Pre-emption :  to  entitle  the  party 
to  the  benefit  of  this  rule,  however,  a  perfect  bona  fides  is  required. (c) 
On  the  other  hand,  the  carrying  of  pitch  and  tar  to  a  legal  port,  with  an 
intention  of  selling  them  there,  and,  if  not,  of  carrying  them  on  to  an 
enemy's  port  for  sale,  is  illegal,  and  the  intention  of  so  doing  being 
proved,  and  that  the  ulterior  destination  was  concealed,  the  vessel,  being 
the  property  of  the  same  owners,  is  liable  to  condemnation. (d)  But  tar 

(M)  Merlin,  Repertoire  de  Jurisprudence,  vol.  xiii.  p.  94.  Such  too  it  appears  is 
the  present  law : — "Peuvent-ils  (les  Neutres)  transporter  des  objets  de  materiel 
naval?  Oui,  s'ils  interrogent  la  legislation  Fran9aise;  wow,  s'ils  interrogent  la  loi 
Anglaise." — De  Pist.  et  Duverdy,  t.  1.  p.  405.  (Paris.  1855.) 

(x)  The  Neptunus,  3  Rob.  Adm.  Rep.  p.  108. 

(y)  The  Staat  Embden,  1  Rob.  Adm.  Rep.  p.  29.  The  Charlotte,  5  Rob.  Adm. 
Rep.  p.  314. 

(z)  Dans  la  guerre  de  1700,  le  goudron  y  fut  compris,  parceque  les  ennemis  le 
de"clarerent  de  Contrebande,  except^  celui  qui  4toit  trouve"  sur  les  vaisseaux  Sue- 
dois,  parceque  c'est  une  production  de  leur  cru  .  .  .  le  goudron  a  aussi  6t6  declare" 
de  Contrebande,  avec  la  poix,  resine,  les  voiles,  chanvres,  et  cordages,  les  mats  et 
bois  de  construction  pour  les  navires.  Ainsi  en  cette  partie  il  n'y  auroit  a  plaindre 
de  la  conduite  des  Anglais,  sans  leur  contravention  aux  Trace's  particuliers,  car 
de  droit  ces  choses  sont  de  Contrebande  aujourd? hid,  et  depuis  le  commencement  de  ce 
siecle,  ce  qui  n'e"toit  pas  autrefois  ne"anmoins." — Valin,  Ord.  de  la  Mar.,  t.  ii.  1.  iii. 
art.  xi.  Vattel  includes  amongst  Contraband  "  les  bois,  et  tout  ce  qui  sert  a  la  con- 
struction et  a  1'armement  de  vaisseaux  de  guerre,"  &c.,  1.  iii.  c.  vii.  p.  112,  in  fine. 
Vide  ante,  vol.  i.  p.  41,  remarks  on  this  passage  from  Valin. 

_  (a)  The  Maria,  1  Rob.  Adm.  Rep.,  p.  372.  This  is  the  famous  case  of  the  Swe- 
dish convoy. 

(6)  The  Sarah  Christina,  ib.p.  241. 

(c)  The  Sarah  Christina,  1  Rob.  Adm.  Rep.,  p.  241. 

(4)  The  Richmond,  5  Ib.,  p.  336. 
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and  pitch  which  are  neither  the  produce  of  the  exporting  country  nor 
protected  by  Treaty,  are  Contraband. (e) 

CCLXIL  The  British  Order  in  Council  of  July,  1807,  permitting  to 
Sweden  the  liberty  of  trade  with  the  common  enemy  in  innocent  articles 
only,  was  holden  under  the  circumstances  to  imply  a  prohibition  as  to 
naval  stores.  A  cargo,  therefore,  on  board  a  Swedish  ship,  and  consisting 
of  pitch  and  tar,  being  naval  stores,  was  holden  to  be  of  the  nature  of 
Contraband,  in  such  a  sense  as  to  preclude  their  falling  under  the  descrip- 
tion of  innocent  articles.  The  cargo  was  accordingly  condemned,  but 
the  ship  and  innocent  articles  of  cargo  were  decreed  to  be  restored  under 
the  above  Order  of  Council,  though  in  opposition  to  the  general  law.(/) 

Pitch  and  tar  bona  fide  intended  for  the  ship's  use  which  carries  them, 
are  not  Contraband.  The  bona  fides  is  a  question  to  be  determined  by 
all  the  circumstances  of  the  case,  among  which  the  quantity  is  a  very 
material  ingredient.^) 

*CCLXIII.  With  respect  to  hemp  fitted  for  naval  use,(A)  the 
relaxation  of  the  strict  rule  also  prevailed  during  the  last  war, 
and  when  the  produce  and  property  of  the  exporting  country,  it  was  not 
confiscated, (i)  though  liable  to  seizure  and  pre-emption  by  the  Bellige- 
rent. The  burden  of  proof  that  it  is  such  produce  and  property  lies 
upon  the  claimant.  (&) 

Brimstone  may  or  may  not  be  contraband,  according  to  the  circum- 
stances of  the  case.(Z) 

Copper  in  a  state  fit  for  sheathing(m)  has  been  condemned. 

Cargoes  of  larks,  fir  planks,  battens,  and  fire-wood,  are  articles  which, 
if  destined  for  a  port  of  naval  equipment,  *and  pronounced  by 
competent  shipwrights  to  be  fit  for  ship-building,  will  be  con- 

(e)  The  Twee  Juffrowen,  4  Ib.,  p.  242.  (/)  The  Neptunus,  6  Ib.,  403. 

(g)  The  Richmond,  5  Rob.,  p.  334.  Pitch  and  tar,  the  property  of  a  Swedish 
merchant,  and  the  produce  of  Sweden,  taken  on  board  a  Swedish  ship  on  a  voyage 
from  a  Swedish  to  a  Dutch  port,  were  holden  not  to  be  Contraband,  and  restitution 
ordered,  but  captors'  expenses  of  taking  the  depositions  allowed.  The  Christina 
Maria,  4  Rob.,  p.  166.  In  a  similar  case,  restitution  having  passed  on  the  original 
evidence,  and  the  cargo  having  been  purchased  by  Government,  the  expenses  of 
the  claimant  and  captor  were  decreed  to  be  paid  by  Government.  The  Resolution, 
ibid.,  note.  A  cargo  of  tar  taken  going  from  a  port  of  the  country  of  which  it 
could  not  be  the  produce,  condemned.  The  Jonge  Tobias,  1  Rob.  p.  329.  Pitch 
and  tar  going  on  a  concealed  destination  to  the  enemy's  port,  the  ship  and  cargo 
were  both  condemned,  the  master  being  a  part  owner.  The  Richmond,  5  Rob., 
p.  325.  A  Swedish  ship  laden  with  tar,  pitch,  and  deals,  sailing  under  instructions 
to  take  British  convoy  for  Lisbon,  in  case  the  master  should  not  be  able  to  obtain 
a  purchaser  at  Copenhagen  for  the  ship  and  cargo,  but  afterwards  detected  entering 
a  Dutch  enemy's  port:  holden  by  the  Lords  of  Appeal  (affirming  the  decision  of 
High  Court  of  Admiralty,)  liable  to  condemnation  with  her  cargo,  notwithstanding 
the  protest  of  the  master,  alleging  the  impossibity  of  obtaining  convoy,  and  that 
the  deviation  was  occasioned  by  his  apprehension  of  capture  by  French  cruisers, 
the  suspicions  circumstances  in  the  case  being  held  to  remove  all  favourable 
construction  usually  applied  with  respect  to  the  general  trade  of  Sweden  in  such 
articles.  The  Charlotte,  1  Acton's  Rep.,  p.  201. 

(h)  Other  hemp  is  not  seizable.  The  Gute  Gesellschaft  Michael,  4  Rob.  Adm. 
Rep.  p.  95.  The  Evert,  ib.,  p.  354. 

{{)  The  Apollo,  4  Rob.  Adm.  Rep.,  p.  158.  (k)  The  Evert,  ib.  p.  354. 

(1)  The  Ship  Carpenter,  2  Acton's  (Appeals)  Reports,  p.  11,  in  which  case  it 
was  holden  not  to  be  Contraband. 

(m)  The  Charlotte,  5  Rob.  Adm.  Rep.,  p.  275. 
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demned(z)  in  the  English  Prize  Courts.     But  in  all  these  cases  the  des- 
tination of  the  cargo  is  the  main  circumstance. 

CCLXIV.  It  will  be  obvious,  from  the  principles  which  have  been 
laid  down,  that  the  sale  of  a  ship  for  purposes  of  war  is  the  sale  of  the 
most  noxious  article  of  war.  The  sale  by  a  Neutral  of  any  ship  to  a 
Belligerent,  is  a  very  suspicious  act  in  the  opinion  of  the  English  and 
North  American  Prize  Courts,  and  one  which  the  French  Prize  Courts 
refuse  to  recognize;  but  to  sell  a  ship  for  hostile  use  is  to  supply  a  Bel- 
ligerent with  a  most  powerful  instrument  of  mischief — of  contraband 
ready  made  up  in  its  most  malignant  form. (a)  Upon  this  principle,  a 
vessel,  which  being  in  every  respect  fitted  for  a  ship  of  war,  was  sent  on 
her  first  voyage  to  a  belligerent  port,  with  instructions  to  her  master  to 
sell  her,  or  to  take  goods  on  freight,  but  with  an  intimation  that  the 
owners  would  prefer  selling  to  freighting,  as  she  was  not  adapted  to  pur- 
poses of  freight,  was  condemned. (6)  But  a  ship  of  ambiguous  use,  and 
previously  employed  for  purposes  of  trade,  with  a  destination  to  be  sold 
under  circumstances  not  indicating  a  hostile  use  of  her,  was  restored. (c) 

CCLXV.  From  what  has  been  already  said  with  respect  to  the  duties 
of  Neutrals,  it  will  be  seen  that,  in  the  opinion  of  the  writer  of  these 
pages,  unwrought  metals  and  coined  moneyed}  may,  regard  being  had  to 
its  destination,  be  well  considered  as  contraband,  (e) 
r*3fi1 1  * 'Horses  and  their  equipage  are  mentioned  as  contraband  by  the 
-I  Ordonnance  de  la  Marine,  and  this,  Mr.  Chancellor  Kent  says, 
"is  doubtless  the  general  rule."(/)  They  are  mentioned  as  contraband 
in  a  great  variety  of  treaties  between  various  States,  (</)  to  which,  how- 
ever, Russia  appears  to  be  an  exception,  for  she  has  not  included  horses 
in  her  treaties  respecting  contraband. (A) 

CCLXVI.  In  accordance  with  the  construction  of  contraband  upon 
which  she  has  always  acted,  Great  Britain  during  the  present  war,  has, 
by  an  Order  of  Council,(i)  "  ordered  and  directed  that,  fronj  and  after 
the  date  hereof,  all  arms,  ammunition,  and  gunpowder,  military  and 
naval  stores,  and  the  following  articles,  being  articles  we  have  judged 
capable  of  being  converted  into,  or  made  useful  in  increasing  the  quan- 
tity of  military  or  naval  stores ;  that  is  to  say,  marine  engines,  screw 
propellers,  paddle-wheels,  cylinders,  cranks,  shafts,  boilers,  tubes  for 

(z)  The  Endrought,  1  Rob.  Adm.  Rep.,  p.  25.  In  the  Neptunus,  3  Rob.,  p.  108, 
tallow  and  sail-cloth  going  to  Amsterdam  ;  former  restored,  latter  condemned.  In 
the  Nostra  Signora  de  Begona,  5  Rob.,  p.  98,  resin  going  to  a  port  purely  mercan- 
tile, restored. 

(a)  The  Richmond,  5  Rob.  Adm.  Rep.,  p.  331. 

(b)  The  Brutus,  Appendix  I.,  ib.  (c)  The  Fanny,  ib.,  note. 

(d)  For  the  Treaties  in  which  they  are  so  considered,  see  Manning,  pp.  285-6; 
Ward,  p.  231. 

(e)  Vide  ante,  p.  224. 

(/)  Commentaries,  i.  136.  "Parceque  cela  abeaucoup  d' analogic  avec  les  muni- 
tions de  guerre."  Valin,  1.  iii.  t.  ix.  art  xi ;  so  the  principle  of  Contraband  by 
analogy  is  admitted. 

(g)  As  late  as  1825,  in  a  Treaty  between  the  United  States  of  North  America 
and  Colombia. 

(h)  Manning,  pp.  284-5. 

(i)  Order  in  Council,  dated  18th  February,'  1854.  See,  too,  Speech  of  Sir  James 
Graham,  (First  Lord  of  the  Admiralty,)  29th  June,  1854,  Hansard,  Parl.  Deb. 
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boilers,  boiler-plates,  fire-bars,  and  every  article,  or  any  other  component 
part  of  an  engine  or  boiler,  or  any  article  whatsoever  which  is,  can,  or 
may  become,  applicable  for  the  manufacture  of  marine  machinery,  shall 
be  and  the  same  are  hereby  prohibited  either  to  be  exported  from  the 
United  Kingdom,  or  carried  coastwise." (&) 

It  is  clear,  too,  that  upon  the  principles  which  have  been  laid  down, 
coal  may,  under  the  particular  circumstances  of  the  case,  regard  being 
had  to  its  quantity  and  destination,  become  liable  to  seizure.(Z) 

*CCLXVII.  Fourthly.  We  have  now  to  consider  the  doctrine  r  ^^^  -, 
of  Pre-emption  as  applied  to  cases  of  Contraband. 

Before  the  Treaty  of  Munster,  or  about  the  middle  of  the  seventeenth 
century,  the  custom  of  Pre-emption(n)  by  the  Belligerent  of  the  property 
of  the  subjects  of  another  State,  which  was  thus  prevented  from  reaching 
its  original  destination,  had  a  much  wider  operation  than  has  been  in 
more  modern  times  allowed  to  it. 

All  cargoes  without  distinction  were  then  subjected  to  Pre-emption, 
and  various  Treaties  ackowledge  and  regulate,  or  prohibit,  the  exercise 
of  this  belligerent  right  ;(o)  and  even  as  late  as  1810,  a  Treaty  between 
England  and  Portugal,  after  stipulating  that  military  and  naval  stores 
seized  by  Portugal  are  to  be  paid  for  at  the  price  fixed  by  the  proprietors, 
adds,  that  if  the  Portuguese  Government  takes  possession  of  any  cargo 
whatever,  or  of  any  part  of  a  cargo,  with  the  intention  of  purchasing  it, 
or  otherwise,  they  are  to  be  liable  for  the  damage  which  the  goods  may 
sustain  while  under  the  custody  of  the  Portuguese  officers,  (p) 

COLXVIII.  But  according  to  general  modern  usage,  the  doctrine  of 
Pre-emption^)  rests  upon  the  distinction  between  *articles  which 
are  Contraband  universally,  and  those  which,  being  ambigui 
usus,  are  Contraband  under  only  the  particular  circumstances  of  the  case. 
The  carrying  of  the  former  class  alone  is  punishable,  and  entails  the 
penalty  of  confiscation  either  of  ship  or  cargo,  or  both.(r) 

The  latter  class  are  subject  to  the  milder  belligerent  right  of  Pre-emp- 

(k]  The  like  prohibitions  were  extended  to  the  Island  of  Malta  by  Order  in 
Council,  dated  15th  April,  1854. 

(I)  Ortolan,  Dipl.  de  la  Her,  t.  ii.  1.  iii.  ch.  vi.  p.  206,  (second  edition.)  In  this 
the  author  retracts  his  former  opinion  that  coal  might  be  Contraband. 

(re)  According  to  Grotius,  (note  to  the  words  "publicse  significationes  fieri")  the 
true  meaning  of  the  French  Ordonnance  of  1584,  art.  Ixix.  subjected  Contraband 
not  to  confiscation  but  pre-emption. 

(o)  Manning,  p.  313,  e.  g.  Denmark  and  Spain,  1641. — VI.  Dumont,  i.  210. 
England  and  Portugal,  1642,  ib.,  239.  Denmark  and  Holland,  1645,  ib.,  313.  Spain 
and  Holland,  1648.  Treaty  of  Munster,  ib.,  p.  431.  England  and  Holland,  1654, 
ib.  ii.  p.  76.  England  and  Portugal,  1654,  ib.,  p.  83. 

(p)  De  Martens,  Suppl.,  t.  vii.  p.  207. 

(q)  The  right  of  Pre-emption  (Mr.  Ward  says)  is  rather  a  waiver  of  a  greater 
right  than  a  right  itself.  It  is  an  indulgence  to  the  Neutral  rather  than  a  privilege 
of  the  Belligerent,  and  can  only  be  called  a  right,  because  the  Belligerent  in  fact 
may  pretend  to  something  more. — Of  Contraband,  p.  196. 

(r)  Heffters  seems  to  have  well  understood  this  distinction.  He  speaks  of  horses, 
materials,  provisions,  money: — "Es  kann  daherden  Kriegflihrenden  nur  gestattet 
sein,  thatsachlich  gegen  die  Neutralen  oder  der  neutralen  Handel  einzuschreiten, 
wenn  jenen  Artikeln  eine  Bestimmung  fur  die  feindliche  Staatsgewalt  und  deren 
Kriegsmacht  mit  zureichenden  Griinden  beizumessen  steht."  They  do  not  fall 
under  the  category,  "  unerlaubten  straf  baren  Handel,"  §  160. 
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tion,  which  is  considered  as  a  fair  compromise  between  the  right  of  the 
Belligerent  to  seize,  and  the  claim  of  the  Neutral  to  export  his  native  com- 
modities, though  immediately  subservient  to  the  purposes  of  hostility. (s) 

CCLXIX.  According  to  the  practice  of  the  British  Prize  Court,  a 
profit  of  ten  per  cent,  has  been  usually  allowed  to  the  proprietor  of  the 
goods  seized  for  the  purposes  of  Pre-emption.  This  practice  is  recognized 
in  the  Treaty  between  Great  Britain  and  the  United  States  of  North 
America  of  the  19th  November,  1794,  which  stipulates,  that  a  full  value 
of  all  articles  seized,  together  with  a  reasonable  mercantile  profit  thereon, 
together  with  the  freight,  shall  be  paid  by  the  captors  or  their  Govern- 
ment;^) and  in  the  Treaty  between  Great  Britain  and  Sweden  in  1803 
it  is  stipulated  that  there  shall  be  paid  a  profit  of  ten  per  cent,  on  the 
price  of  the  merchandize,  valued  at  the  option  of  the  proprietors,  either 
in  England  or  Sweden,  with  an  indemnity  for  the  freight  and  the 
expenses  of  detention. (u\ 

r*3fUl       CCLXX.  The  case  of  The  Haabet(x)  may  be  considered  *as 

J  containing  the  best  enumeration  of  the  principles  which  govern 

the  decision  of  the  British  Courts  of  International  Law  upon  this  subject. 

"This  was  a  case  arising  on  an  objection  to  a  report  of  the  registrar 
and  merchants  respecting  the  allowance  of  insurance  as  part  of  the  price 
of  a  cargo  of  wheat,  going  from  Altona  to  Cadiz,  but  seized  and  brought 
into  this  country,  and  bought  by  Government.  The  demand  of  the 
claimant,  Mr.  Peschie,  of  Copenhagen,  had  been  disallowed  in  the 
report,  on  the  ground  that  the  insurance  had  not  actually  been  made." 
It  was  upon  this  state  of  facts  that  Lord  Stowell  said; — "  'This  is  a  ques- 
tion on  a  report  of  the  registrar  and  merchants  respecting  an  allowance 
of  insurance  on  a  cargo  of  corn,  seized  and  brought  into  this  country. 
The  cargo  was  decreed  to  be  restored,  and  the  registrar  and  merchants 
were  directed  to  make  a  report  on  the  value  due  to  the  claimant ;  such 
reports  are  in  their  nature  partly  legal  and  partly  mercantile ;  it  is  a 
report  proceeding  from  persons  qualified,  in  both  these  respects,  to  form 
a  sound  judgment  on  the  subject  before  them;  one  of  them  being,  from 
his  connection  with  Courts  of  Justice,  supposed  capable  of  forming  his 
own  opinion,  and  of  assisting  his  associates  on  all  questions  of  law,  in 
the  first  instance,  subject  to  the  inspection  and  correction  of  the  court, 
whilst  the  other  part  of  this  domestic  forum,  as  I  may  call  it,  consists  of 
persons  acquainted  with  trade,  and  exercising  their  judgment  on  matters 
relative  to  commerce.  It  is  from  the  report  of  a  commission  so  con- 
stituted, that  the  question  is  now  brought  before  the  court  on  a  subject 
partly  legal  and  partly  mercantile. 

"  <  The  question  is,  whether  there  is  any  reasonable  ground  for  me  to 
pronounce  that  the  registrar  and  merchants  have  disallowed  a  just 

(s)  The  Sarah  Christina,  1  Rob.  Adm.  Rep.,  p.  241. 

m  De  Martens,  v.  p.  674.  (u)  Ib.,  Suppl.,  iii.  p.  526. 

(z)  2  Robinson's  Adm.  Rep.,  pp.  174-185.  As  to  other  cases  on  the  same  sub- 
ject, see— The  Maria  Magdalena,  Hay  &  Marriott's  Adm.  Rep.,  p.  250.  The  Vry- 
heid,  ib.,  p.  188.  The  Vrow  Antoinette,  Hay  &  Marriott's  Adm.  Rep.,  p.  142;  also 
cases  mentioned,  ib.,  pp.  148,  169,  176,  217,  246,  267,  270,  272,  287,  as  to  the 
purchase  of  mixed  goods,  i.  e.,  some  Contraband,  some  not. 
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demand,  in  disallowing  a  charge  of  insurance  *which  had  not 
been  made.  It  has  been  argued  that  this  charge  ought  to  have 
been  allowed,  because  it  is  usually  so  allowed  in  the  dealings  of  merchants 
with  each  other ;  I  am  not  clear  that  this  is  a  necessary  consequence,  for 
it  is  surely  no  certain  rule  that  in  all  cases  where  a  cargo  is  taken  jure 
belli,  but  for  the  mere  purpose  of  Pre-emption,  that  it  is  to  receive  a 
price  calculated  exactly  in  the  same  manner,  and  amounting  precisely 
to  the  same  value,  as  it  would  have  done,  if  it  had  arrived  at  its  port  of 
destination  in  the  ordinary  course  of  trade. 

"  '  The  right  of  taking  possession  of  cargoes  of  this  description,  Com- 
meatus  or  Provisions,  going  to  the  enemy's  ports,  is  no  peculiar  claim 
of  this  country ;  it  belongs  generally  to  belligerent  nations ;  the  ancient 
practice  of  Europe,  or  at  least  of  several  maritime  States  of  Europe,  was 
to  confiscate  them  entirely ;  a  century  has  not  elapsed  since  this  claim 
has  been  asserted  by  some  of  them.  A  more  mitigated  practice  has  pre- 
vailed in  later  times  of  holding  such  cargoes  subject  only  to  a  right  of 
Pre-emption,  that  is,  to  a  right  of  purchase  upon  a  reasonable  compensa- 
tion, to  the  individual  whose  property  is  thus  diverted.  I  have  never 
understood  that,  on  the  side  of  the  Belligerent,  this  claim  goes  beyond 
the  case  of  cargoes  avowedly  bound  to  the  enemy's  ports,  or  suspected, 
on  just  grounds,  to  have  a  concealed  destination  of  that  kind ;  or  that, 
on  the  side  of  the  Neutral,  the  same  exact  compensation  is  to  be  expected, 
which  he  might  have  demanded  from  the  enemy  in  his  own  port ;  the 
enemy  may  be  distressed  by  famine,  and  may  be  driven  by  his  necessi- 
ties to  pay  a  famine  price  for  the  commodity  if  it  gets  there ;  it  does  not 
follow  that  acting  upon  my  rights  of  war  in  intercepting  such  supplies, 
I  am  under  the  obligation  to  pay  that  price  of  distress.  It  is  a  mitigated 
exercise  of  war  on  which  my  purchase  is  made,  and  no  rule  has  estab- 
lished that  such  a  purchase  shall  be  regulated  exactly  upon  the  same 
terms  of  profit  which  would  have  followed  the  adventure  if  no  such  exer- 
cise of  war  had  intervened ;  it  is  a  reasonable  indemnification 
*and  a  fair  profit  on  the  commodity  that  is  due,  reference  being 
had  to  the  original  price  actually  paid  by  the  exporter,  and  the  expenses 
which  he  has  incurred.  As  to  what  is  to  be  deemed  a  reasonable  in- 
demnification and  profit,  I  hope  and  trust  that  this  country  will  never  be 
found  backward  in  giving  a  liberal  interpretation  to  these  terms ;  but 
certainly  the  capturing  nation  does  not  always  take  these  cargoes  on  the 
same  terms,  on  which  an  enemy  would  be  content  to  purchase  them ; 
much  less  are  cases  of  this  kind  to  be  considered  as  cases  of  costs  and 
damages,  in  which  all  loss  of  possible  profit  is  to  be  laid  upon  unjust 
captors;  for  these  are  not  unjust  captures,  but  authorized  exercises  of  the 
rights  of  war. 

"  <  Two  or  three  considerations  have  been  urged,  which  may,  with  all 
propriety,  be  dismissed ;  one  is,  that  it  was  undertood  between  the  King's 
Government  and  the  parties  that  this  charge  should  be  allowed.  Cer- 
tainly if  it  were  made  out  by  any  credible  proof,  that  the  faith  of  Govern- 
ment had  been  in  the  slightest  manner  pledged  to  such  an  understanding, 
there  is  no  principle  which  this  Court  would  hold  more  sacred,  than  that 
the  faith  of  Government  should  be  held  inviolate  in  transactions  of  this 
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kind ;  but  no  sort  of  proof  is  offered  of  this,  and  the  fact  has  in  no  way 
come  to  my  knowledge.  It  is  said,  likewise,  that  in  the  cases  of  this 
kind  which  occurred  last  war,  and  which  were  then  settled  by  the  Navy 
Board,  the  charge  of  insurance  was  allowed,  but  the  policy  of  insurance 
was  never  called  for.  How  this  practice  came  to  prevail  there,  whether 
under  a  notion  that  the  insurances  had  been  really  made  whenever  they 
were  charged,  whether  under  any  order  of  Government,  or  how  other- 
wise, I  am  not  informed ;  the  persons  who  had  to  settle  those  accounts 
were  not  mercantile  men,  and  might  be  led  by  the  charge  to  suppose, 
that  it  had  actually  been  incurred.  Under  whatever  circumstances  such 
a  practice  grew  up,  if  it  did  obtain,  it  is  no  binding  rule  upon  the  regis- 
trar and  merchants  here ;  it  might  be  simple  mistake,  and  at  best  it  is  no 
deciding  authority. 

r*W7~\  *"  '  •"•  b-ave  already  said,  that  the  expected  payment  at  the 
-I  port  of  delivery,  is  not  the  necessary  measure  of  compensation 
at  the  port  of  the  Belligerent.  It  is  not  so  with  reference  to  any  con- 
stituent of  price }  with  respect  to  insurance,  considered  as  such,  it  would 
be  peculiarly  improper :  it  is  reasonably  to  be  charged  at  the  port  of  de- 
livery, although  it  has  never  been  paid,  because  the  merchant  has  stood 
his  own  risk,  and  has  purchased  the  insurance  at  the  expense  of  his  own 
danger.  But  is  that  the  case  where  the  voyage  has  been  interrupted 
almost  in  its  commencement,  where  the  cargo  has  been  carried  into  a 
neighbouring  port  ?  In  the  present  case  the  voyage  was  from  Altona  to 
Cadiz,  from  the  north  to  the  south  of  Europe,  and  the  cargo  is  seized 
upon  its  entrance  into  the  British  Channel  very  soon  after  quitting  its 
port.  Most  of  the  cargoes  have  a  similar  destination,  and  are  taken 
uftder  similar  circumstances.  What  pretence  is  there  to  say,  that  all 
risks  of  the  voyage  have  been  incurred  ? — the  utmost  that  could  be 
claimed  is  an  insurance  pro  raid  itineris  peracti,  amounting  to  a  very 
small  proportion  of  the  whole,  hardly  deserving  a  particular  consideration. 
As  to  what  is  said,  that  in  the  case  of  capture  of  ships  you  allow  the  full 
freight  of  the  whole  voyage,  that  allowance  is  made  on  another  account ; 
you  take  the  ship  in  that  case  on  account,  not  of  itself,  but  of  its  cargo ; 
you  interrupt  its  occupation,  which  was  legal  and  innocent,  and  it  is 
therefore  not  unjust  to  allow  it  the  benefit  of  its  original  contract,  which 
you  alone  have  prevented  from  being  carried  into  execution.  Very 
different  is  the  consideration  of  risk,  respecting  a  cargo,  which  has  never 
been  incurred,  and  of  a  payment  which  is  due  only,  on  the  event  of  that 
risk  having  been  actually  incurred — no  contract  subsisting,  and  the  cargo 
being,  in  its  own  nature,  liable  to  this  species  of  interception. 

"  '  Upon  the  whole,  I  see  no  sufficient  reason  to  pronounce  that  the 
registrar  and  merchants  have  adopted  a  wrong  measure  of  value  in  dis- 
allowing the  charge  of  insurance;  they  have  allowed  what,  upon  their 
own  exPerieQce,  they  *pronounce  to  be  a  reasonable  indemnifica- 
tion  and  profit,  and  I  do  not  understand  that  the  sufficiency  of 
this  indemnification  and  profit  is  impeached  on  any  other  ground  than 
that  an  insurance  would  have  been  added  in  the  ordinary  course  of  a 
mercantile  account,  if  the  cargo  had  reached  its  intended  destination. 
Being  of  opinion  that  the  ordinary  terms  of  a  mercantile  account,  to  be 
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settled  on  the  completion  of  the  voyage,  do  not  furnish  (all  circumstances 
being  duly  weighed)  the  necessary  or  just  measure  of  value  to  be  applied 
in  transactions  of  this  kind,  I  do  not  find  myself  enabled  to  sustain  the 
objection.'  ' 

CCLXXI.  Fifthly.  An  exception  from  the  foregoing  rule  is  furnished 
by  the  case  of  Ambassadors  sending  dispatches  from  the  neutral  country 
in  which  they  are  resident,  for  the  purpose  of  preserving  the  relations 
of  amity  between  that  State  and  their  own  Government.  It  is  indeed 
competent  to  a  Belligerent  to  stop  the  Ambassador  of  his  enemy  on  his 
passage ;  but  when  he  has  arrived,  and  has  taken  upon  himself  the  func- 
tions of  his  office,  and  has  been  admitted  into  his  representative  character, 
he  is  entitled  to  peculiar  privileges,  as  set  apart  for  the  protection  of  the 
relations  of  amity  and  peace,  in  maintaining  which  all  nations  are,  in 
some  degree  interested.  With  respect  to  this  question,  the  convenience 
of  the  neutral  State  is  also  to  be  considered ;  for  its  interests  may  require 
that  the  intercourse  of  correspondence  with  the  enemy's  country  should 
not  be  altogether  interdicted ;  it  would  be  almost  tantamount  to  prevent- 
ing the  residence  of  an  Ambassador  in  a  neutral  State,  if  he  were  debarred 
from  the  means  of  communicating  with  his  own. 

Despatches  found  on  board  a  neutral  ship,  containing  communications 
from  a  hostile  Government  to  their  Consul  resident  in  a  neutral  country, 
are  not  generally  speaking,  of  the  nature  of  Contraband. (a) 

The  legal  presumption  is  that  the  communication  has  reference  to  the 
commercial  relations  of  the  Belligerent  and  the  *Neutral,  and  if 
they  were  interdicted,  the  functions  of  the  official  persons  charged 
with  the  maintenance  of  these  relations  would  altogether  cease.  It  is  to 
be  remembered,  that  the  functions  of  the  Consul  relate  to  the  joint  com- 
merce in  which  the  neutral  as  well  as  the  Belligerent  is  engaged. (&) 

CCLXXII.  Sixthly.  As  to  carrying  of  military  persons  in  the  employ 
of  a  Belligerent,  or  being  in  any  way  engaged  in  his  transport  service. 

It  has  been  most  solemnly  decided  by  the  Tribunals  of  International 
Law,  both  in  England  and  the  United  States  of  North  America,  that  these 
are  acts  of  hostility  on  the  part  of  the  Neutral  which  subject  the  vehicle 
in  which  the  persons  are  conveyed  to  confiscation  at  the  hands  of  the 
Belligerent.(e) 

It  may  be  difficult  to  define  what  is  the  number  of  military  persons  the 
conveyance  of  whom  may  subject  the  neutral  ship  to  this  penalty;  but, 
in  truth,  the  number  alone  is  an  insignificant  circumstance  in  the  consi- 
derations on  which  the  principle  of  Law  is  built ;  since  fewer  persons  of 
high  quality  and  character  may  be  of  more  importance  than  a  much 
greater  number  of  persons  of  lower  conditions  :  to  send  out  one  general 
may  be  a  more  noxious  act  than  the  conveyance  of  a  whole  regiment. (d) 

It  has  been  justly  holden  that  a  ship  so  employed  cannot  escape  con- 
fiscation by  alleging  that  she  acted  under  duress  and  violence.  If  an  act 

(a)  The  Caroline,  6  Ib.,  p.  468. 

(b)  The  Madison,  Edwards's  Adra.  Rep.,  p.  224. 

(c)  The  Caroline,  4  Rob.  Adm.  Rep.  p.  256.    The  Friendship,  6  Ib.,  p.  420.    The 
Orozembo,  ib.  p.  430.    The  Commercen,  1  Wheaton's  (Amer.)  Rep.  391, 

(d)  The  Orozembo,  4  Rob.  Adm.  Rep.,  pp.  453-4. 
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of  force,  exercised  by  one  Belligerent  Power  on  a  neutral  ship  or  person, 
were  to  be  deemed  as  sufficient  justification  for  any  act  done  by  him 
contrary  to  the  known  duties  of  a  neutral  character,  the  rights  of  the 
Belligerent  and  the  rules  of  International  Law  would  be  easily  evaded 
and  set  at  naught.  The  Neutral  *must  look  to  his  own  Govern- 
L  -i  ment  for  redress  against  the  Government  which  has  coerced  him. 
Moreover,  the  penal  liability  of  the  ship  so  employed  is  not  extinguished 
until  the  vessel  has  shaken  off  the  belligerent  character  which  her  occu- 
pation has  impressed  upon  her.  So  long  as  she  continues  under  the 
command  of  the  enemy  she  remains  liable  to  capture  and  condemna- 
tion.^) 

CCLXXIII.  Official  communications  from  an  official  person  on  the 
public  affairs  of  the  belligerent  Government,(e)  are  such  despatches  as 
impress  a  hostile  character  upon  the  carriers  of  them. 

The  mischievous  consequences  of  such  a  service  cannot  be  estimated, 
and  extend  far  beyond  the  effect  of  any  Contraband  that  can  be  conveyed, 
for  it  is  manifest  that  by  the  carriage  of  such  despatches  the  most  impor- 
tant operations  of  a  Belligerent  may  be  forwarded  or  obstructed. 

In  general  cases  of  Contraband,  the  quantity  of  the  article  carried  may 
be  a  material  circumstance,  but  the  smallest  despatch  may  suffice  to  turn 
the  fortunes  of  war  in  favour  of  a  particular  Belligerent. (/) 

CCLXXIV.  The  penalty  is  confiscation  of  the  ship(#)  which  conveys 
the  despatches,  and,  ob  continentiam  delicti,  of  the  cargo,(A)  if  both 
belong  to  the  same  master. 

It  is  indeed  competent  to  those  entrusted  with  the  care  of  the  ship,  on 
board  of  which  such  despatches  are  found,  to  discharge  themselves  from 
the  imputation  of  being  concerned  in  the  knowledge  and  management  of 
the  transaction,  (i)  But  the  presumption  is  strong  against  the  ignorance 
r*Q7i  ~\  °^  *ne  master  °f  ^ne  ship,  and  when  he  has  knowingly  taken  on 
J  *board  a  packet  or  letter  addressed  to  a  public  officer  of  a  bellige- 
rent Government,  the  plea  of  the  insignificance  of  communication,  and 
its  want  of  connection  with  the  political  objects  of  the  war,  will  not  avail 
him,  nor,  except  perhaps  in  an  extreme  case  of  imposition  practised  upon 
him,  will  the  plea  of  ignorance  of  the  contents  of  the  despatches  avail 
him ;  his  redress  must  be  sought  against  the  person  whose  agent  yc  car- 
rier he  was.(7c) 

With  respect  to  such  a  case  as  might  exempt  the  carrier  of  despatches 
from  the  usual  penalty  it  is  to  be  observed  that  where  the  commencement 
of  the  voyage  is  in  a  neutral  country,  and  is  to  terminate  at  a  neutral 
port,  or  at  a  port  to  which,  though  not  neutral,  an  open  trade  is  allowed, 
in  such  a  case  there  is  less  to  excite  the  vigilance  of  the  master,  and, 

(d)  The  Caroline,  4  Bob.  Adm.  Rep.,  pp.  259-261. 

(e)  The  Caroline,  6  Ib.,  p.  465. 

(/)  The  Atalanta,  ib.  440,  is  a  leading  case  on  the  subject,  in  which  all  the  pre- 
mises which  lead  to  the  conclusion  expressed  in  the  text  are  fully  set  forth. 

(ff)  The  Caroline,  ib.,  p.  461,  note.  (h)  The  Atalanta,  ib.  p.  460. 

(«')  Ib.,  p.  445.     The  Rapid,  Edwards's  Adm.  Rep.,  228. 

(k)  The  Hope,  cited  in  the  Atalanta,  6  Robinson,  p.  45?.  The  same  case  cited 
in  note  to  the  Caroline,  6  Rob.,  pp.  461,  462.  The  Rapid,  Edwards's  Adm.  Rep., 
pp.  228-229. 
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therefore,  it  may  be  proper  to  make  some  allowance  for  any  imposition 
which  may  be  practised  upon  him.  But  when  a  neutral  master  receives 
papers  on  board  in  a  hostile  port,  he  receives  them  at  his  own  hazard, 
and  cannot  be  heard  to  avow  his  ignorance  of  a  fact  with  which,  by  due 
inquiry,  he  might  have  made  himself  acquainted. 

CCLXXV.  Seventhly.  We  have  to  consider  the  penalty  of  carrying 
Contraband. 

By  the  ancient  Law  of  Nations,  the  carrying  of  Contraband  worked  in 
all  cases  a  forfeiture  of  the  vehicle  which  carried  it. 

According  to  the  mitigated  rule  of  modern  practice,  the  ship  is  not 
generally  condemned,  but  freight  and  expenses  only  are  forfeited.(A 

*The  exceptional  cases,  in  which  the  severity  of  the  ancient  r#q7<n 
law  is  still  applied,  are —  L  I 

1.  Cases  in  which  there  are  circumstances  of  aggravation. 

2.  Cases  in  which  the  Contraband  belongs  to  the  owner  of  the  ship.(m) 
CCLXXVI.  1.  Among  the  circumstances  of  aggravation,  are  to  be 

mentioned  : — 

a.  A  false  destination,  which,  with  Contraband  on  board,  subjects  both 
ship  and  cargo  to  condemnation. (n\ 

p.  The  carriage  of  Contraband,  with  the  privity  of  the  owner,  and  in 
violation  of  a  Treaty. (o) 

y.  A  concealment  of  Contraband  in  the  outward  cargo,  which  has  been 
holden  to  render  the  ship,  on  her  return,  subject  to  condemnation ;  and 
the  misconduct  of  the  supercargo — the  agent  of  the  owner — has  been 
holden  to  affect  the  owner's  interest.^) 

<5.  A  private  vessel  has  been  forfeited  by  the  contraband  traffic  of  an 
officer  placed  in  command  by  the  Board  of  Admiral ty.(j) 

2.  In  cases  in  which  the  ship  belongs  to  the  owner  of  the  Contraband, 
condemnation  always  follows.  If  the  owner  of  the  Contraband  own  a 
share  only  in  the  vessel,  his  share  will  be  condemned  :  and  this  effect 
will  be  produced  by  the  contraband  articles,  though  unclaimed, 
if  they  appear  by  the  evidence  to  belong  to  such  part-owner. (r\ 

CCLXXVII.  With  respect  to  the  effect  of  Contraband  upon  the  rest 
of  the  cargo,  it  is  to  be  observed  that  the  penalty  of  Contraband  extends 
to  all  the  property  of  the  same  owner  involved  in  the  same  unlawful 
transaction. (s)  And  therefore,  if  the  same  owner  possess  articles  which 
are  and  which  are  not  Contraband,  all  will  be  alike  condemned.  To 

(1)  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  x.  The  Ringende  Jacob,  1  Rob.  Adra.  Rep.,  p. 
90.  The  Sarah  Christina,  ib.,  p.  242.  The  Jonge  Jacobus  Baceman,  ib.,  p.  243. 
The  Mercurius,  ib.  p.  288.  The  Emanuel,  ib.,  p.  296.  The  Jonge  Tobias,  ib.,  p. 
329.  The  Wilhelmina,  note  to  the  Rebecca,  2  Rob.  Adm.  Rep.,  p.  101.  The 
Franklin,  3  Ib.,  p.  217.  The  Neutralitat,  ib.,  p.  295.  The  Atlas,  ib.,  p.  304,  n. 

(m)  The  Mercurius,  note,  1  Rob.  Adm.  Rep.,  p.  288.  The  Jonge  Tobias,  ib.,  p. 
329.  The  Franklin,  3  Rob.,  p.  217.  The  Ringende  Jacob,  1  Rob.,  p.  91.  The 
Neutralitat,  3  Rob.,  p.  295. 

(n)  The  Franklin,  3  Rob.,  p.  217.  The  Ranger,  6  Rob.,  p.  125.  The  Edward, 
4  Rob.,  p.  68. 

(o)  The  Neutralitat,  3  Rob.,  p.  295.     (p)  The  Baltic,  1  Acton,  p.  25. 

(q)  Blewitt  v.  Hill,  13  East's  Reports,  p.  13. 

(r)  The  Floreat  Commercium,  3  Rob.,  p.  178.     The  Franklin,  ib.,  p.  217. 

(*)  The  Sarah  Christina,  1  Rob.,  p.  242.     The  Neptunus,  6  Rob.,  p.  409. 
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escape  from  the  contagion  of  Contraband,  the  innocent  articles  must  be 
the  propety  of  a  different  owner. (f}  "  Sed  oinnino  distinguendum 
putem,"  Bynkershoek  says,  "an  licitse  et  illicitae  merces  ad  eundem 
dominuin  pertineant  an  ad  diversos,  si  ad  eundem  omnes  recte  publica- 
buntur,  ob  continentiam  delicti. "(u) 

In  a  case,  however,  in  which  the  ship  was  condemned  for  carrying  the 
particular  Contraband  of  despatches,  the  penalty  was  not  extended  to  the 
cargo,  though  the  property  of  the  same  owner,  it  being  shown  that  he 
was  ignorant  of  the  shipment,  and  it  not  being  shown  that  the  master 
had  been  appointed  agent  for  the  cargo. (x\ 

CCLXXVIII.  A  neutral  ship  cannot  claim  exemption  from  the  pen- 
alty of  carrying  Contraband  because  there  exists  between  her  and  the 
country  of  her  seizors  a  Treaty  that  Free  Ships  make  Free  Goods,(,y)  or 
because  a  permission  has  been  given  to  her  to  trade  with  the  enemy  in 
innocent  articles. (z) 

A  British  subject,  resident  and  domiciled  abroad,  may  engage  in  trade 
with  the  enemy ;  but  nevertheless,  the  duty  of  allegiance  so  far  travels 
r*374.1  w^  him  as  *°  restrain  him  from  *trafficking  with  the  enemy  in 
-I  articles  of  a  contraband  nature. (a) 

CCLXXIX.  Eighthly.  It  now  remains  to  make  some  observations 
with  respect  to  the  Treaties — more  especially,  and  in  detail,  those  which 
affect  England — upon  this  subject. 

It  should  be  premised  that  Treaties  respecting  Contraband  are  framed 
for  cases  in  which  one  party  is  in  a  state  of  Neutrality,  and  not  where 
both  are  connected  in  hostilities  against  one  common  enemy.  They 
cannot,  therefore,  extend  to  the  trade  of  either  country,  at  a  time  when 
both  countries  are  associated  in  war,  and  are  bound  to  contribute  their 
whole  force  and  energy  against  the  common  enemy.  In  that  case,  ques- 
tions of  Contraband  are  not  to  be  determined  by  the  provisions  of  Trea- 
ties relating  to  a  state  of  Neutrality  on  the  part  of  one  of  the  contracting 
parties,  but  by  the  rules  provided  by  the  common  Law  of  Nations. 

CCLXXX.  The  first  armed  Neutrality,  1780,  declared(J)  that  the 
parties  to  it  "  shall  only  acknowledge  to  be  contraband  commodities  those 
which  are  included  and  mentioned  as  such  in  the  Treaties  now  subsisting 
between  their  respective  Courts  and  the  one  or  the  other  of  the  belligerent 
Powers." 

(Z)  The  Staadt  Embden,  1  Rob.  Adm.  Rep.,  p.  28. 

(w)  Bynk.,  Q.  J.  P.,  1.  i.  c.  12. 

fan  The  Susan.     The  Hope.     Notes  to  the  Caroline,  6  Rob.,  pp.  462-3. 

(y]  The  Asia,  cited  in  Index  to  6  Rob.,  p.  483. 

(z)  The  Eleonora  Wilhelmina,  6  Rob.,  p.  331. 

(a)  The  Neptunus,  6  Rob.,  p.  409.  See,  too,  Holland  v.  Hall,  1  Barnewall  & 
Alderson's  Reports,  p.  53.  "Where  A.  agreed  to  sell  to  B.  one-third  share  of  a 
ship,  which  was  then  to  be  employed  on  a  joint  adventure,  in  the  exportation  of 
military  stores  to  South  America,  contrary  to  an  Order  in  Council  then  in  force ; 
it  was  holden,  that  (the  agreement  being  entire,  and  containing  on  the  face  of  it 
an  illegal  stipulation)  it  lay  on  the  party  seeking  to  enforce  the  same,  to  show  that 
means  had  been  used  to  obtain  a  license,  or  that  the  illegal  purpose  had  been 
abandoned,  and  that,  in  failure  thereof,  A.  could  not  recover  for  the  share  of  the 
ship."  The  Eleonora  Wilhelmina.  6  Rob.,  p.  331.  The  Neptunus,  6  Rob.  p.  403. 

(6)  Article  2. 
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The  second  armed  Neutrality,  1800,  acknowledged  only  "  cannons, 
mortars,  firearms,  balls,  flintstones,(c)  ^matches,  gunpowder, 
saltpetre,  sulphur,  helmets,  pikes,  swords,  hangers,  cartridge- 
boxes,  saddles  and  bridles,  with  the  exception  of  such  a  quantity  of  the 
above-mentioned  articles  as  may  be  necessary  for  the  defence  of  their 
ships  and  crews. "(d) 

By  the  Treaty  between  England  and  Russia  of  1797  and  of  1801,  it 
was  agreed  not  to  consider  as  Contraband  the  merchandise  of  the  produce, 
growth,  or  manufacture  of  the  countries  at  war  which  should  have  been 
acquired  by  the  subjects  of  the  Neutral  Power,  and  should  be  transported 
for  their  account,  (e) 

The  following  articles  only  were  acknowledged  as  Contraband : — 
cannons,  mortars,  firearms,  pistols,  bombs,  grenades,  balls,  bullets,  fire- 
locks, flints,  matches,  gunpowder,  saltpetre,  sulphur,  cuirasses,  pikes, 
swords,  swordbelts,  knapsacks,  saddles,  bridles,  with  the  same  reserva- 
tion as  in  the  other  Treaties  as  to  the  use  and  defence  of  the  ship  and 
crew.(/) 

The  8th  article  provided  that  "  these  stipulations  shall  be  regarded  as 
permanent,  and  shall  serve  for  a  constant  rule  to  the  contracting  Powers 
in  matters  of  commerce  and  navigation." 

In  consequence  of  this  article,  Lord  Grenville  expressed,  in  a  masterly 
speech,  in  which  he  reviewed  the  whole  Treaty,  his  apprehension  that 
England  might  be  holden  to  have  enunciated  a  general  and  universally 
binding  principle  of  International  Law  upon  this  subject. (#)  This  Treaty 
is  not  now  in  force. 

CCLXXXI.  We  now  proceed  to  mention  the  provisions  upon  this 
subject  which  are  now  in  force  between  Great  Britain  and  other  Powers. 

*Beticeen  England  and  Denmark.  [*376] 

By  the  explanatory  article  of  the  Treaty  with  Denmark  of  1780,  "the 
two  contracting  Sovereigns  reciprocally  engage,  for  themselves  and  their 
successors,  not  to  furnish  to  the  enemies  of  either  party  in  time  of  war  any 
succour,  neither  soldiers  nor  vessels,  nor  any  effects  and  merchandise  called 
Contraband;  and  in  like  manner  to  prohibit  their  subjects  from  so  doing, 
and  to  punish  severely,  and  as  destroyers  of  the  peace,  those  who  should 
dare  to  act  contrary  to  their  prohibitions  in  this  respect ;  but  in  order  to 
leave  no  doubt  upon  what  is  to  be  understood  by  the  term  Contraband,  it  is 
agreed  that  this  denomination  is  meant  only  to  comprehend  arms,  as  well 
firearms  as  other  kinds,  with  their  furniture,  as  cannon,  muskets,  mortars, 
petards,  bombs,  grenades,  carcasses,  saucisses,  carriages  for  cannon, 
uiusket-rests,  bandoleers,  gunpowder,  matches,  saltpetre,  balls,  pikes, 
swords,  helmets,  cuirasses,  halberts,  lances,  javelins,  horses,  saddles, 
pistol-holsters,  belts,  and  generally  all  other  warlike  implements,  also 
ship-timber,  tar,  pitch,  and  resin,  sheet  copper,  sails,  hemp,  and  cordage, 

ic)  Would  anybody  contend  that  copper  caps  are  not  now  Contraband? 
d)  Article  2.  (e)  Ibid.  (/)  Article  3. 

ff)  Pp.  55-60,  of  Speech  published  by  Cobbett,  18  Pall  Mall,  London,  January, 
1801.  Vide  ante,  vol.  i.  (of  this  work,)  pp.  44-5,  upon  this  point. 
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and  generally  whatever  immediately  serves  for  the  equipment  of  vessels; 
unwrought  iron  and  deal  planks,  however,  excepted. 

"  But  it  is  expressly  declared  that  this  kind  of  contraband  merchan- 
dise shall  by  no  means  comprehend  fish  and  flesh,  fresh  or  salted,  wheat, 
flour,  corn  or  other  grain,  vegetables,  oil,  wine,  and  generally  whatever 
serves  for  the  nourishment  and  support  of  life,  so  that  all  these  articles 
may  always  be  sold  and  transported  like  other  merchandise,  even  to  places 
in  the  possession  of  an  enemy  of  the  two  Crowns,  provided  that  such 
places  are  neither  besieged  nor  blockaded. 

"  And  their  Majesties  being  desirous  that  this  article,  as  it  is  actually 
settled,  should  hold  precisely  the  place  of  that  for  which  it  is  substituted, 
so  that  it  shall  have  the  same  effect  and  validity  as  if  it  were  inserted 
word  for  word  in  the  said  Treaty,  and  that  it  should  be  considered  as 
PWi  *autheutic  and  obligatory  as  the  Treaty  itself,  they  have  agreed 
1 J  that  it  should  be  so  declared  and  decreed  by  a  declaration  signed 
by  the  Minister  for  Foreign  Affairs,"  &c.(A) 

And  by  Article  XIII.  of  Treaty  of  Kiel,  in  1814,  «  All  the  ancient 
Treaties  of  peace  and  commerce  between  the  former  Sovereigns  of  Eng- 
land and  Denmark  are  hereby  renewed  in  their  full  extent,  so  far  as  they 
are  not  contradictory  to  the  stipulations  of  the  present  Treaty  ."(t) 

Between  England  and  Sweden  (1812.) 

"  The  relations  of  friendship  and  commerce  between  the  two  kingdoms 
shall  be  re-established  upon  the  footing  on  which  they  stood  on  the  1st 
day  of  January,  1791,  and  all  the  Treaties  and  conventions  subsisting 
between  the  two  countries  at  that  epoch,  shall  be  regarded  as  renewed 
and  confirmed,  and  they  are  by  the  present  Treaty  renewed  and  con- 
firmed accordingly."^) 

Between  England  and  Sweden  (1691.) 

"Although  in  the  preceding  articles  of  this  present  Treaty,  it  be  for- 
bidden to  either  confederate  to  yield  any  aid  or  assistance  to  the  enemies 
of  the  other,  yet  it  is  not  to  be  so  understood,  as  if  either  confederate, 
having  no  war  with  the  enemies  of  the  other,  might  not  sail  to  or  traffic 
with  the  said  enemies,  notwithstanding  that  the  other  confederate  be  in 
actual  war  with  them.  But  it  is  only  provided,  that  no  goods,  called 
goods  of  Contraband,  and  particularly,  that  no  money,  provisions,  wea- 
r*37Ri  Pons>  fir6arms,  *with  their  appurtenances,  fire-balls,  gunpowder, 
-1  match,  bullets,  spear-heads,  swords,  lances,  pikes,  halberts,  ord- 
nance, mortar-pieces,  petards,  grenadoes,  rests,  bandoleers,  saltpetre, 
pistols,  small  shot,  pots,  head-pieces,  backs  and  breasts,  or  such  kind  of 
armour ;  soldiers,  horses,  all  furniture  necessary  for  horses,  holsters,  belts, 

(h)  Declaration  signed  at  Copenhagen,  4th  July,  1*780,  explanatory  of  the  3rd 
Article  of  the  Treaty  of  1670.  Hertslet's  Treaties,  vol.  i.  p.  203. 

(i)  Treaty  of  Peace  between  Great  Britain  and  Denmark,  signed  at  Kiel,  14th 
Jan.,  1814. — Hertslet's  Treaties,  i.  p.  233. 

(k)  Treaty  between  Great  Britain  and  Sweden,  signed  at  Orebro,  18th  July, 
1812.— Hertslet's  Treaties,  vol.  ii.  p.  335. 
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and  whatsoever  warlike  instruments ,  as  also,  that  no  ships  of  war  or 
convoys  be  furnished  to  the  enemy,  without  peril,  in  case  they  be  taken, 
of  being  adjudged  lawful  prize  without  hope  of  restitution.  And  neither 
of  the  confederates  shall  suffer  any  of  his  subjects  to  give  aid,  sell  or  lend 
ships,  or  be  any  way  useful  to  the  enemies  or  rebels  of  the  other  to  his 
prejudice  or  deteriment  j  but  it  shall  be  lawful  for  either  confederate, 
his  people  and  subjects,  to  have  commerce  with  the  enemies  of  the  other, 
and  to  carry  to  them  all  kind  of  merchandize,  not  before  excepted,  without 
any  let  or  hindrance,  unless  it  be  into  such  ports  and  places  as  are  be- 
sieged by  the  other,  and  in  such  case,  it  shall  be  lawful  for  them  to  sell 
their  commodities  to  the  besiegers,  or  otherwise  to  betake  themselves  to 
any  other  port  which  is  not  besieged."  (£) 

Between  England  and  Russia. 

"The  relations  of  friendship  and  commerce  between  the  two  countries 
shall  be  re-established  on  both  sides,  upon  the  footing  of  the  most  fa- 
voured nations. "(ra) 

Between  England  and  Portugal. 

"  Under  the  name  of  Contraband,  or  prohibited  articles,  shall  be  com- 
prehended not  only  arms,  cannon,  harquebusses,  mortars,  petards,  bombs, 
grenades,  saucisses,  carcasses,  *carriages  for  cannon,  musket- 
rests,  bandoleers,  gunpowder,  match,  saltpetre,  ball,  pikes,  swords, 
head-pieces,  helmets,  cuirasses,  halberts,  javelins,  holsters,  belts,  horses 
and  their  harness,  but  generally  all  other  articles  that  may  have  been 
specified  as  Contraband  iu  any  former  Treaties  concluded  by  Great 
Britain  or  by  Portugal  with  other  Powers.  But  goods  which  have  not 
been  wrought  into  the  form  of  warlike  instruments,  or  which  cannot 
become  such,  shall  not  be  computed  Contraband,  much  less  such  as  have 
been  already  wrought  and  made  up  for  other  purposes,  all  which  shall 
be  deemed  not  Contraband,  and  may  be  freely  carried  by  the  subjects  of 
both  Sovereigns,  even  to  places  belonging  to  an  enemy,  excepting  only 
such  places  as  are  besieged,  blockaded,  or  invested  by  sea  or  land. "(n) 

Between  England  and  Brazil. 

"  In  order  to  regulate  what  is  in  future  to  be  deemed  Contraband  of 
War,  it  is  agreed  that  under  the  said  denomination  shall  be  comprised 
all  arms  and  implements  serving  for  the  purposes  of  war,  by  land  or  by 
sea,  such  as  cannon,  muskets,  pistols,  mortars,  petards,  bombs,  grenadoes, 
carcasses,  saucisses,  carriages  for  cannon,  musket-rests,  bandoleers,  gun- 
powder, match,  saltpetre,  balls,  pikes,  swords,  head-pieces,  cuirasses,  hal- 

(Z)  Treaty  between  Great  Britain  and  Sweden,  concluded  at  "Whitehall,  1691. — 
Hertslet's  Treaties,  vol.  ii.  p.  328. 

(m)  Treaty  of  Peace  between  Great  Britain  and  Russia,  signed  at  Orebro,  18th 
July,  1812.— Hertslet's  Treaties,  vol.  ii.  p.  125. 

(n)  Treaty  of  Commerce  and  Navigation  between  Great  Britain  and  Portugal, 
signed  at  Rio  de  Janeiro,  (art.  xxviii.)  19th  February,  1810. — Hertslet's  Treaties, 
vol.  ii.  p.  59. 

AUGUST,  1857.— 19 
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bcrts,  lances,  javelins,  horse-furniture,  holsters,  belts,  and,  generally,  all 
other  implements  of  war ;  as  also  timber  for  ship-building,  tar  or  resin, 
copper  in  sheets,  sails,  hemp  and  cordage,  and  generally,  whatsoever  may 
serve  directly  to  the  equipment  of  vessels  of  war,  unwrought  iron  and  fir 
planks  excepted;  and  all  the  above  articles  are  hereby  declared  to  be  just 
r*Q»ni  *objects  of  confiscation,  whenever  they  are  attempted  to  be  carried 
SUJ  to  an  enemy."(o) 

CCLXXXII.  Among  the  later  Treaties  upon  this  subject,  in  which 
England  is  not  concerned,  should  be  noticed  the  Treaties  between  the 
States  of  North  and  South  America,  namely,  the  Treaty  with  Columbia,^) 
3rd  December,  1824  j  with  Chili,(?)  16th  May,  1832,  (Art.  XIV.)  j  with 
Central  America,(r)  5th  December,  1825 ;  with  the  Mexican  States,  5th 
April,  1831,(s)  (Art.  XVI.);  with  Venezuela,^)  20th  January,  1836, 
(Art.  XVII.) 

The  Treaty  between  France  and  Brazil,(tt)  28th  January,  1826, 
(Art.  XXI.);  with  Texas,(a;)  25th  September,  1839,  (Art  VI.) 

In  the  Treaty  between  Prussia  and  Brazil,(y)  5th  July,  1827 ;  with 
Mexico,(z)  18th  February,  1831,  (Art.  XI.) 

The  Treaty  between  the  Hanse  Towns  and  Venezuela,(a)  27th  May, 
1837,  (Art.  XVI.) 

*^n  *kese  Treaties,  Contraband  appears  to  be  confined  to  wea- 
pons  and  munitions  of  war. 

CCLXXXIIL  The  Prussian  Government  has  incorporated  into  its 
Code  of  Municipal  Law,  an  article  prohibiting  the  carriage  by  its  subjects 
to  any  other  nation,  of  Contraband,  consisting  of  munitions  of  war,  or 
of  articles  forbidden  by  Treaties  of  the  nations  to  whom  it  is  carried. (5) 

CCLXXXIV.  In  the  following  Treaties  are.  specified  articles  which 
shall  and  which  shall  not  be  considered  as  Contraband  between  the  con- 
tracting parties. 

1662.  Treaty  between  Denmark  and  France. 

1669.  Treaty  between  Denmark  and  Great  Britain. 

•  (o)  Treaty  of  Amity  and  Commerce  between  His  Majesty  and  the  Emperor  of 
Brazil,  signed  at  Rio  de  Janeiro,  17th  Aug.,  1827. — Hertslet's  Treaties,  vol.  iv.  p. 
43.  The  reader  is  also  referred  to  the  ample  catalogue  of  Treaties  between  all 
Powers,  and  at  various  times,  in  vol.  ix.  of  the  Traite  de  Commerce  of  MM.  Hau- 
terive  and  De  Cussy,  title  "  Contrebande  de  Guerre,"  p.  228,  &c.;  and  vol.  i.  of 
the  successor  to  this  work,  by  MM.  De  Cussy  and  De  Martens. — Index  Explicatif, 
tit.  Contrebande. 

(p)  De  Martens,  N.  R.,  t.  vi.  p.  831.  (q)  Ib.,  t.  x.  p.  334. 

M  Ib.,  t.  xi.  p.  442.  (*)  Ib.,  t.  xiii.  p.  544. 

(t)  Ib.  Nouv.  Suppl.  t.  ii.  p.  415.  («)  De  Martens,  N.  R.,  t.  vi.  p.  874. 

(x)  Ib.,  t.  xiii.  p.  988.  (y)  Ib.,  t.  vii.  p.  274.  (0)  Ib.,  t.  xii.  p.  544. 

(a)  Ib.,  f.  xvi.  p.  242.  Heffters,  \  160,  refers  to  the  above  Treaties.  Mr.  Law- 
rence, in  his  recent  edition  of  Wheaton's  Elements,  observes : — "  The  United  States 
of  North  America  have  only  made  one  Treaty  in  which  they  have  not  confined 
Contraband  to  arms  and  munitions  of  war:  viz.,  the  Treaty  of  1794  with  England." 
—Wheaton's  El.,  ed.  Lawrence,  p.  563,  note.  (United  States'  Statutes  at  Large, 
vol.  viii.) 

(6)  "Verbotene  Waaren  sind  grobeg  Geschiitz  und  die  dazu  gehorende  Ammu- 
nition, Granaten,  Bajonnette,  Flinten,  Karabiner,  Pistolen,  Kugeln,  Flintensteine, 
Lunten,  Pulver,  Salpeter,  Schwefel,  Piken,  S'abel,  Degen,  Sattel,  Hauptgestelle, 
Zelte,  und  was  sonst  durch  besondere  Vertrage  zwischen  den  verscheidenen  Natio- 
nen  einzunehmen  verboten  ist."— Preussisches  Landrecht,  B.  ii.  \  2034,  p.  416. 
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1674.  Treaty  between  Spain  and  Holland. 
1713.  Treaty  between  France  and  Great  Britain. 
1739.  Treaty  between  France  and  Holland. 
1742.  Treaty  between  France  and  Denmark. 
1766.  Treaty  between  Great  Britain  and  Russia. 
1778.  Treaty  between  France  and  the  United  States. 
1780.  Treaty  between  Denmark  and  Great  Britain. 

1786.  Treaty  between  France  and  Great  Britain. 

1787.  Treaty  between  France  and  Russia. 

1794.  Treaty  between  the  United  States  and  Great  Britain. 

1798.  Treaty  between  Portugal  and  Russia. 

1800.  Treaty  between  Denmark  and  Russia. 

1800.  Treaty  between  France  and  the  United  States. 

1803.  Treaty  between  Great  Britain  and  Sweden. 

1810.  Treaty  between  Great  Britain  and  Portugal. 

1818.  Treaty  between  Denmark  and  Prussia. 

1826.  Treaty  between  France  and  Brazil. 

1827.  Treaty  between  Brazil  and  Denmark. 


*CHAPTER    II.  [*382] 

BLOCKADE. 

CCLXXXV.  ANOTHER  limitation  of  the  rights  incident  to  the  Neutral 
during  peace,  is  imposed  upon  him  by  the  right  of  the  Belligerent  during 
war ;  viz.,  it  is  the  right  of  the  Belligerent  to  prohibit  the  commerce  of 
the  Neutral  with  all  besieged  and  blockaded  places,  and  the  duty  of  the 
Neutral  scrupulously  to  abstain  from  all  intercourse  with  them. 

Among  the  rights  of  Belligerents  there  is  none  more  clear  and  incon- 
trovertible, or  more  just  and  necessary  in  the  application,  than  that  which 
gives  rise  to  the  Law  of  Blockade. («) 

CCLXXXVI.  It  is  proposed  to  consider  this  important  belligerent 
right  under  the  following  general  heads  : — 

1.  For  what  purpose  a  Blockade  may  be  constituted. 

2.  Who  may  constitute  a  Blopkade. 

3.  What  constitutes  the  Blockade. 

4.  What  maintains  or  continues  a  Blockade. 

5.  What  vitiates  a  Blockade. 

6.  How  a  Blockade,  having  been  discontinued  or  abandoned  may  be 
resumed. 

7.  How  a  breach  of  Blockade  is  caused,  and  the  consequences  of  it. 

8.  Berlin  and  Milan  Decrees.     Orders  in  council  of  1809.     North 
American  United  States'  Non-Intercourse  Act. 

*CCLXXXVH.  (1.)  For  what  purpose  a  Blockade  may  be 
constituted. 

(a)  Kent's  Comm.,  vol.  i.  p,  145, 
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A  blockade  imposed  for  the  purpose  of  obtaining  a  commercial  mo- 
nopoly, for  the  private  advantage  of  the  State  which  lays  on  such  Block- 
ade, is  illegal  and  void  on  the  very  principle  on  which  it  is  founded ;  but 
particular  licences  granted  to  individuals  will  not  vitiate  a  Blockade,  (fe) 
The  object  of  a  Blockade  is  to  prevent  exports  as  well  as  imports,  and  to 
cut  off  all  communication  of  commerce  with  the  blockaded  place.(c) 

CCLXXXVIII.  (2.)    Who  may  constitute  a  Blockade. 

A  declaration  of  Blockade  is  a  high  act  of  Sovereign  Power :  it  is  a 
right  of  a  very  severe  nature,  operating  lawfully,  but  often  harshly,  upon 
Neutrals,  and  therefore  not  to  be  aggravated  or  extended  by  construc- 
tion.^) 

Nevertheless,  a  Blockade  is  not  one  of  those  acts  of  sovereignty  which 
cannot  be  delegated. (e)  The  reason  of  the  thing  prescribes  that  a  com- 
mander must  carry  with  him  such  a  portion  of  sovereign  authority  dele- 
gated to  him,  as  may  be  necessary  to  provide  for  the  exigencies  of  the 
service  on  which  he  is  employed.  On  stations  in  Europe  where  Govern- 
ment is  almost  always  at  hand  to  superintend  and  direct  the  course  of 
operations,  under  which  it  may  be  expedient  that  particular  hostilities 
should  be  carried  on,  it  may  be  different.  But  in  distant  parts  of  the 
world  a  commander  must  be  held  to  carry  with  him  sufficient  authority 
to  act,  as  well  against  the  commerce  of  the  enemy  as  against  the  enemy 
himself,  for  the  more  immediate  purpose  of  reduction.  (/)  And  if  a 
commander  so  circumstanced  did  not  originally  possess  this  authority, 
r*^Sdl  an<^  ^  s^ou^  appear  that  he  had  acted  irregularly,  *and  without 
-I  orders,  this  is  an  affair  between  him  and  his  Government,  and 
the  Blockade  would  hardly  be  impeachable  by  the  Neutral  on  that  ground; 
certainly  not  if  that  Government,  by  its  subsequent  conduct,  had  adopted 
his  act :  this  would,  on  the  principle  ratihabitio  mandato  cequiparatur, 
retrospectively  legitimate  what  had  been  done  by  their  officer.^) 

It  follows  from  what  has  been  already  observed  respecting  the  authority 
and  power  of  the  East  India  Company,(/&)  that  it  must  be  fully  compe- 
tent to  the  Governor-General  of  India  to  order  a  Blockade.  This  power 
of  the  delegate  of  the  Crown  is  incident  to  a  state  of  war,  and  arises  from 
the  necessity  of  the  case ;  for  in  civil  cases  it  is  holden  that  the  royal 
confirmation  of  the  act  of  a  delegate  exceeding  the  terms  of  his  express 
authority,  cannot,  as  a  general  rule,  be  inferred  from  acquiescence. (A 

CCLXXXIX.  (3.)    What  constitutes  a  Blockade. 

For  this  object  two  circumstances  must  combine  : — 

(a.)  A  proper  notification  of  the  Blockade  de  jure. 

(/?.)  A  sufficient  force  to  maintain  it  de  facto. (&) 

A  blockade  may  be  of  different  descriptions ;  a  mere  maritime  Block- 

(6)  The  Fox  and  others,  1  Edwards,  p.  320,  ad  Rep. 

(c)  The  Frederick  Molke,  1  Rob.,  p.  87. 

(d)  The  Henrick  and  Maria,  1  Robinson's  Ad.  Rep.,  p.  148.    The  Juffrow  Maria 
Schroeder,  3  Ib.,  p.  154. 

(e)  Vide  ante,  vol.  ii.  p.  141.  (/)  The  Rolla,  6  Rob.,  p.  366. 
(g)  The  Rolla,  6  Rob.,  p.  366.  (h)  Vide  ante,  pp.  197-200. 
(i)  Cameron  v.  Kyte,  3  Knapp's  Privy  Council  Reports,  p.  342. 

(k)  The  Betsey,  1  Rob.,  p.  93.  The  Frederick  Molke,  ib.,  p.  86.  The  Nancy,  1 
Acton,  p.  57. 
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ade,  or  a  Blockade  by  sea  and  land.(J)    The  latter  description  requires  a 
complete  investment  by  land  as  by  sea. 

CCXC.  The  proper  notification  may  be  conveyed  either  by — 

(1.)  The  simple  fact  itself — that  is,  by  the  presence  of  the  blockading 
force — accompanied  by  the  declaration  of  an  officer  of  the  fleet;  for 
public  notifications  between  Governments  are  only  meant  for  information 
of  individuals,  and  *if  the  individual  be  personally  informed,  that 
purpose  is  still  better  obtained  than  by  a  public  declaration. (m) 

(2.)  Or  by  a  formal  declaration,  accompanied  or  followed  by  the  fact. 
In  the  former  case,  when  the  fact  ceases  (otherwise,  indeed,  than  by  acci- 
dent or  the  shifting  of  the  wind,)  there  is  immediately  an  end  of  the 
Blockade ;  but  where  the  fact  is  accompanied  by  a  public  notification 
from  the  Government  of  a  belligerent  country  to  neutral  Governments, 
primd  facie,  the  Blockade  must  be  supposed  to  exist  till  it  has  been 
publicly  repealed.  It  is  the  duty  of  a  belligerent  country,  which  has 
made  the  notification  of  Blockade,  to  notify  in  the  same  way,  and  imme- 
diately, the  discontinuance  of  it.  To  suffer  the  fact  to  cease,  and  to  ap- 
ply the  notification  again,  at  a  distant  time,  would  be  a  fraud  on  neutral 
nations.  It  cannot,  indeed,  be  said  that  a  blockade  of  this  sort  may  not 
in  any  possible  case  expire  de  facto,  but  such  conduct  is  not  hastily  to 
be  presumed  against  any  nation.  And,  till  such  a  case  is  clearly  made 
out,  it  is  the  duty  of  the  Prize  Court  to  hold  that  a  Blockade  by  notifi- 
cation is  primd  facie,  to  be  presumed  to  continue  till  the  notification  is 
revoked.(n) 

A  master  of  a  vessel  cannot  be  heard  to  aver  that  he  was  ignorant  of 
such  a  notification  of  Blockade  as  has  been  mentioned ;  that  is  to  say, 
he  cannot  be  heard  to  say  so  in  the  Court  of  the  Belligerent  who  is  sus- 
taining the  Blockade :  whether  and  how  he  may  claim  compensation  on 
account  of  real  ignorance  from  his  own  Government,  is  purely  a  question 
of  public  and  constitutional  law.(o) 

CCXCI.  All  that  is  necessary  to  make  a  notification  effectual  and  valid 
is,  that  it  shall  be  communicated  in  a  credible  manner,  because  though 
one  mode  may  be  more  formal  than  another,  yet  any  communication 
which  brings  it  to  the  *knowledge  of  the  party,  in  a  way  which  r^oor-i 
could  leave  no  doubt  in  his  mind  as  to  the  authenticity  of  the  L 
information,  would  be  that  which  ought  to  govern  his  conduct,  and  will 
be  binding  upon  him.  The  usual  mode  of  communicating  such  intelli- 
gence is  to  the  neutral  State  and  not  to  the  hostile  Government,  and 
when  the  more  regular  form  is  practicable,  it  ought  to  be  observed ;  but 
if  it  be  not  practicable,  the  notification  may  be  otherwise  effected.  The 
question  in  such  cases  will  always  be — Was  it  communicated  in  a  cre- 
dible manner  ?(p) 

CCXCII.  If  the  commander  has  effectually  notified  the  Blockade,  the 
regularity  or  irregularity  of  his  conduct  towards  his  own  Government  is 
a  matter  for  which  he  is  answerable  to  that  Government,  and  not  to 

(1)  The  Stert,  4  Rob.,  p.  66.  (m)  The  Mercurius,  1  Rob.,  p.  82. 

(n)  The  Neptunus,  Kuyp,  1  Rob.,  pp.  171-2. 

(o)  The  Neptunus,  Hempel,  2  Rob.,  p.  110.   TheWeelvaartVan  Pillaw,  ib.,  p.  130. 

(/>)  The  Rolla,  6  Rob.,  pp.  368-9 
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other  States;  and  as  has  been  seen;(<2)  it  is  not  open  to  the  individual 
subjects  of  other  countries  to  dispute  the  validity  of  the  Blockade  on  that 
account,  (r) 

CCXCIII.  A  Blockade  de  facto  should  be  effected  by  stationing  a 
number  of  ships,  and  forming  as  it  were  an  arch  of  circumvallation  round 
the  mouth  of  the  prohibited  port,  where,  if  the  arch  fails  in  any  one  part, 
the  Blockade  itself  fails  altogether.(s)  This  is  the  general  safe  definition 
of  a  Blockade.  Nevertheless,  it  has  been  holden,  that  blockading  ships 
are  at  libety  to  take  a  prize  if  it  comes  in  their  way,  but  not  to  chase  to 
a  distance,  because  that  would  in  effect  be  a  desertion  of  the  duty  im- 
posed upon  them,  and  would  amount  to  a  breaking  up  of  the  Blockade. (A 

CCXCIV.  4.    What  maintains  or  continues  a  Blockade. 

A  Blockade  is  to  be  considered  as  legally  existing,  although  the  winds 
occasionally  blow  off  the  invading  squadron.  It  effects  an  accidental 
r*387~l  c^anSe  *°  which  every  Blockade  *is  incident,  but  it  does  not  sus- 
-"  pend,  much  less  break,  the  Blockade. (u\  It  is  most  satisfactory 
to  be  able  to  state,  that  upon  this,  as  indeed  upon  every  other  point  of 
Blockade,  the  decisions  of  the  Courts  of  the  North  American  United 
States  are  in  perfect  harmony. (a;) 

But  this  principle  is  not  extended  to  the  case  of  a  blockading  squadron 
driven  off,  by  a  superior  force ;  under  such  circumstances  a  neutral 
Power  is  not  obliged  to  presume  the  continuance  of  a  Blockade,  not  to 
act  upon  a  supposition  that  the  Blockade  would  be  resumed  by  any  other 
competent  force. ^) 

The  Neutral  is  not  bound  to  foresee  or  to  conjecture  that  this  Blockade 
will  be  resumed ;  and  therefore,  if  it  is  to  be  renewed,  it  must  proceed 
de  novo  by  the  usual  course,  and  without  reference  to  the  former  state 
of  facts  by  which  it  has  been  so  effectually  interrupted  ;(z)  and  the  pre- 
sumption, if  the  fact  be  dubious,  as  to  the  resumption  of  such  Blockade, 
is  in  favour  of  the  Neutral. (a) 

The  question  as  to  the  adequacy  of  the  force  to  maintain  the  Blockade, 
is  always,  to  a  certain  degree,  one  of  fact  and  evidence,  but  the  opinion, 
as  to  this  point,  of  the  commander  on  the  particular  station,  must  always 
have  great,  and  perhaps  predominant  weight  with  the  Court;  and  against 
that  opinion  in  favour  of  the  adequacy  of  the  force,  the  fact  that  some 
part  of  it  was  employed  in  chasing  vessels  will  have  no  effect.  (6) 

But  a  Blockade  which  has  been  previously  vigorously  maintained  by 
rsfeooQ-i  a  number  of  ships,  cannot  be  continued  by  the  *occasional 
-I  appearance  of  a  ship  in  the  offing.  Thus,  in  a  leading  case  upon 
the  question  of  the  breach  of  the  Blockade  of  Martinique,  in  the  year 
1804,  Sir  W.  Grant  said  :  «  That  to  constitute  a  Blockade,  the  intention 
to  shut  up  the  port  should  not  only  be  generally  made  known  to  vessels 

(q)  Ante,  p.  383.  (r)  Ib.,  p.  368. 

(*)  The  Arthur,  1  Dodson,  p.  423.        '     (t)  The  La  Melanee,  2  Dodson,  p.  130. 
(w)  The  Columbia,  1  Rob.,  p.  156.     The  Frederick  Molke,  1  Rob.,  p.  86.     The 
Juffrow  Maria  Schrceder,  3  Rob.  p.  148.     The  Hoffnung,  6  Rob.,  p.  116. 

!x)  2  Johnson's  (Amer.)  Cases,  p.  18?.     7  Johnson's  (Amer.)  Cases,  p.  38. 
y\  The  Hoffnung,  6  Rob.,  p.  116.  (z)  Ib.,  p.  117. 

o)  The  Triheten,  6  Rob.,  p.  67. 
(b)  The  Nancy.     The  Eagle,  1  Acton's  Rep.,  pp.  64,  65. 
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'navigating  the  seas  in  the  vicinity,  but  that  it  was  the  duty  of  the  block- 
aders  to  maintain  such  a  force  as  would  be  of  itself  sufficient  to  enforce 
the  Blockade.  This  could  only  be  effected  by  keeping  a  number  of 
vessels  on  the  different  stations,  so  communicating  with  each  other  as  to 
be  able  to  intercept  all  vessels  attempting  to  enter  the  ports  of  the  island. 
In  the  present  instance,  no  such  measures  had  been  resorted  to,  and  this 
neglect  necessarily  led  neutral  vessels  to  believe  these  ports  might  be 
entered  without  incurring  any  risk.  The  periodical  appearance  of  a 
vessel  of  war  in  the  offing,  could  not  be  supposed  a  continuation  of  a 
Blockade,  which  the  correspondence  mentioned  had  described  to  have 
been  previously  maintained  by  a  number  of  vessels,  and  with  such  un- 
paralleled rigour,  that  no  vessel  whatever  had  been  able  to  enter  the  island 
during  its  continuance.  Their  Lordships  were  therefore  pleased  to  order 
that  the  ship  should  be  restored,  the  proof  of  property  being  sufficient,  but 
directed  further  proof  as  to  the  cargo  claimed  for  the  American  citizens 
mentioned,  "(Z>) 

CCXCV.  5.    What  Vitiates  a  Blockade. 

If  a  Blockade  be  so  irregularly  maintained  by  the  blockading  force, 
that  some  ships  are  suffered  to  go  in  and  others  to  come  out,  the  effect 
must  be  to  deceive  merchants,  and  such  irregularity  will  vitiate  the  effect 
of  a  formal  notification.  Because  a  Blockade  is  an  uniform  exclusion  of 
all  vessels  not  privileged  by  law,  and  if  some  are  permitted  to  pass,  others 
have  a  right  to  infer  that  the  Blockade  is  raised ;  and  the  Court  would 
hold  that  merchants  generally  were  justified  in  treating  the  Blockade  as 
taken  off,  in  a  case  in  which  some  *ships  were  allowed  to  enter  r*qoq-i 
or  come  out,  from  motives  of  civility  or  other  considerations,  (c)  L  J 

But  licences  to  particular  persons  do  not  vitiate  a  Blockade. (c?) 

CCXCVI.  6.  How  a  Blockade,  having  been  discontinued  or  aban- 
doned, may  be  resumed. 

When  a  Blockade  has  been  raised  by  the  appearance  of  a  superior  force, 
there  is  an  entire  defeasance  of  that  Blockade  and  of  its  operation.  It 
must  be  renewed  by  notification  before  foreign  nations  can  be  affected 
with  an  obligation  of  observing  it  as  a  Blockade  of  that  species  still  exist- 
ing. The  mere  appearance  of  another  squadron  is  not  sufficient  for  that 
purpose,  but  the  same  measures  are  necessary  to  constitute  a  recom- 
mencement as  were  required  for  the  original  imposition  of  the  Blockade; 
foreign  merchants  are  not  bound  to  act  upon  any  presumption  that  a 
Blockade  of  which  there  has  been  such  a  defeasance  will  be  de  facto  re- 
sumed, (e) 

There  is,  however,  a  distinction  to  be  taken  according  to  the  excellent 
judgment  of  Sir  William  Grant,  between  a  Blockade  recommenced  and 
a  Blockade  de  novo :  the  latter  is  a  question  depending  upon  the  evi- 
dence as  to  the  notoriety  of  the  circumstances  which  constitute  the  actual 
Blockade.(/) 

(6)  The  Nancy,  1  Acton's  Reports,  p.  58.         (c)  The  Holla,  6  Rob.,  p.  372. 
(d)  The  Fox  and  others,  1  Edwards,  p.  321.         (e)  The  Hoffnung,  6  Rob.  p.  120. 
(/)  The  Hare.     1  Acton's  Reports  of  Cases  before  the  High  Court  of  Appeal, 
261. 
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CCXCVII.  7.  That  part  of  the  subject  which  relates  to  Breaches  of 
Blockade,  admits  of  the  following  arrangement : — 

1.  Breaches  generally. 

2.  Breaches  owing  to  alleged  ignorance. 

3.  Breaches  by  Ingress. 

4.  Breaches  by  Egress. 

CCXCVIII.     1.  As  to  Breaches  generally. 

001     It  is  important  to  observe,  that  there  is  no  analogy  between  *vio- 
J  lations  of  the  law,  caused  by  carrying  Contraband,  and  by  breaches 
of  Blockade. 

In  the  former  case,  the  offence  is  deposited  with  the  cargo ;  in  the 
latter  it  may  be  continued  and  renewed  in  the  subsequent  conduct  of  the 
ship. 

The  absence  of  the  analogy  arises  from  the  more  extended  object  of 
the  law  of  Blockade  as  compared  with  that  of  the  law  of  Contraband. 
The  object  of  the  latter  is  to  prevent  import  only,  the  object  is  to  prevent 
both  import  and  export.  (<?) 

To  sail  with  an  intention  of  evading  a  Blockade,  is,  according  to  the 
Prize  Law  laid  down  by  the  English  Courts,  a  beginning  to  execute  that 
intention,  and  an  overt  act  constituting  the  offence.  From  that  moment 
the  Blockade  is  fraudulently  invaded.(A) 

But  a  Blockade  of  a  port  is  not  violated  by  shipments  forwarded  by 
inland  navigation  from  that  port  to  an  unblockaded  port,  as  is  well  illus- 
trated in  the  following  case  of  the  Stert.  Lord  Stowell  said : — 

"  This  is  a  question  arising  out  of  the  Blockade  of  Amsterdam,  respect- 
ing goods  put  on  board  in  a  port  of  the  Texel,  for  the  very  purpose  of 
being  sent  to  London,  without  any  interruption  of  the  voyage,  but  con- 
veyed out  of  Holland  to  Embden  by  the  means  of  the  canal  navigation, 
as  I  understand  it.  The  question  is,  whether  this  is  to  be  considered  as 
a  breach  of  the  Blockade  ?  A  Blockade  may  be  of  different  descriptions. 
The  Blockade  of  Amsterdam,  which  was  imposed  on  the  part  of  this 
country,  was,  from  the  nature  of  our  situation,  a  mere  maritime  Blockade, 
effected  by  force  operating  only  at  sea.  As  far  as  that  force  could  be 
applied,  it  was  indubitably,  a  good  and  legal  Blockade ;  but  as  to  an 
T*3Q1 1  in*eri°r  navigation,  how  is  it  a  *Blockade  at  all  ?  Where  is  the 
•J  blockading  Power  ?  Let  us  suppose  the  case  of  the  Blockade  of 
Havre.  Can  it  be  said  that,  by  the  maritime  Blockade  of  the  Seine,  the 
interior  access  to  Havre  is  blockaded,  so  as  that  goods  belonging  to  a 
neutral  subject,  sent  from  Paris  to  Havre,  could  be  held  subject  to  con- 
fiscation by  virtue  of  the  Blockade  ?  It  is  argued  that,  if  this  course  of 
trade  is  allowed,  the  object  of  the  Blockade,  which  is  to  distress  the  trade 
of  Holland,  will  be  defeated.  If  that  is  the  consequence,  all  that  can  be 
said  is,  that  it  is  an  unavoidable  consequence.  It  must  be  imputed  to 
the  nature  of  the  thing,  which  will  not  admit  of  an  effectual  remedy  of 
this  species.  This  Court  cannot,  on  that  ground,  take  upon  itself  to  say 
that  a  legal  Blockade  exists,  where  no  actual  Blockade  can  be  applied. 

(g)  The  Frederick  Molke,  1  Rob.,  p.  87. 

(A)  The  Columbia,  1  Rob.,  p.  156.  The  Frederick  Molke,  ib.,  p.  86.  The  Hoff- 
nung,  6  Rob.,  pp.  112,  117. 
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In  the  very  notion  of  a  complete  Blockade,  it  is  included,  that  the  besieg- 
ing force  can  apply  its  power  to  every  point  of  the  blockaded  State.  If 
it  cannot,  it  is  no  Blockade  of  that  quarter  where  its  power  cannot  be 
brought  to  bear ;  and,  where  such  a  partial  Blockade  is  undertaken,  it 
must  be  presumed  that  this  is  no  more  than  what  was  foreseen  by  the 
blockading  State,  which  nevertheless,  thought  proper  to  impose  it  to  the  ex- 
tent in  which  it  was  practicable.  The  commerce,  though  partially  open, 
is  still  subjected  to  a  pressure  of  difficulties  and  inconvenience.  To  cut 
off  the  power  of  immediate  export  and  import  from  the  ports  of  Holland, 
is,  of  itself,  no  insignificant  operation,  although  it  may  not  be  possible 
to  exclude  them  from  the  benefit  of  an  inland  communication.  If  the 
Blockade  be  rendered  imperfect  by  this  construction,  it  must  be  ascribed 
to  the  physical  impossibility  of  the  measure,  by  which  the  extent  of  its 
legal  pretensions  is  unavoidably  limited. 

"  In  laying  down  this  rule,  as  applicable  to  the  present  case,  I  proceed 
upon  the  supposition  that  this  was  a  real  inland  navigation,  and  not  a 
navigation  over  the  Watt,  the  character  of  which  might  be  subject  to 
a  different  signification.  Conceiving  this  to  be  a  cargo  which  had  gone 
to  *Embden  on  a  neutral  account,  by  an  internal  canal  navigation, 
where  no  Blockade  existed,  I  shall  hold  it  free  of  all  consequen- 
ces  of  Blockade,  allowing  the  captors  their  necessary  expenses  upon  the 
particular  facts  of  the  case."(i) 

A  Blockade  may  be  broken  by  the  obstinacy  as  well  as  by  the  fraud 
of  the  master ;  if  he  chooses  to  say  that  he  must  go,  and  will  go  to  the 
blockaded  port  in  defiance  of  notice,  his  owners  must  take  the  conse- 
quence.(&) 

There  may  be  circumstances  arising  out  of  the  particular  object  of  the 
Blockade  itself,  which  entitle  the  breakers  of  it  to  an  indulgent  conside- 
ration. Thus,  during  the  last  war,  the  Blockade  of  the  Elbe  was  not 
imposed  with  the  intention  of  injuring  the  Blockade  of  Hamburg,  but  of 
harassing  the  enemy  in  the  interior, — it  was  directed  principally  against 
that  enemy,  and  it  was  incidentally  only,  and  by  unavoidable  consequen- 
ces, that  the  trade  of  the  neutral  neighbourhood  was  made  subject  to  it. 
It  was  successfully  contended  that  the  novelty  and  peculiarity  of  the 
case  would,  under  circumstances  that  admitted  of  any  latitude  of  inter- 
pretation, entitle  merchants  to  every  indulgent  consideration  that  could 
be  applied  to  their  case  j  though  not  to  the  extent  of  introducing  in 
their  favour  different  principles  of  the  General  Law  of  Blockade. (?) 

CCXCIX.  There  is  no  subject  of  Maritime  or  International  Law  upon 
which  the  Jurists  of  all  nations  are  so  unanimous  and  precise  in  their 
opinions,  as  upon  the  Right  and  Law  of  Blockade. (m)  Authorities 

(t)  The  Stert,  4  Rob.,  p.  65.         (k)  The  Henrick  and  Maria,  1  Rob.,  p.  147. 

(/)  The  Spes  and  the  Irene,  5  Rob.,  p.  79. 

(OT)  "In  tertio  illo  genere  usus  ancipitis,  distinguendus  erit  belli  status.  Nam 
si  tueri  me  non  possum  nisi  quae  mittuntur  intercipiam,  necessitas,  ut  alibi  expos- 
uimus,  jus  dabit,  sed  sub  onere  restitutionis,  nisi  causa  alia  accedat.  Quod  si 
juris  mei  executionem  rerum  subvectio  impedierit;  idque  scire  potuerit  qui  advezit,  ut  ti 
oppidum  obsessum  tenebam,  si  portus  clauses,  et  jam  deditio  out  pax  exspectabatur, 
tenebitur  ille  mihi  de  damno  culpa  data,  ut  qui  debitorem  carceri  exemit;  aut  fugam 
ejus  in  meamfraudem  instruxit;  et  ad  damni  dati  modum  res  quoque  ejus  capi,  et 
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might  be  easily  accumulated  *upon  this  point;  but  it  is  sufficient 
L  J  to  say,  that  the  decisions  of  the  tribunals  in  the  matters  of  Block- 
ade have  never  been  denied  to  be  in  accordance  with  reason,  practice, 
and  the  judgments  of  the  best  writers.  To  these  decisions, 
L  J  ^therefore,  reference  will  be  almost  exclusively  made  in  the 
following  pages.  It  will  be  seen  that  there  is  no  act  by  which  a  Neutral 
more  clearly  and  deservedly  forfeits  the  immunities  of  his  national  char- 
acter than  by  the  violation  of  the  Belligerent's  Blockade. 

CCC.  2.  We  have  now  to  consider  breaches  of  Blockade  owing  to 
alleged  ignorance. 

And  first  it  must  be  observed,  that  ignorance  of  the  law(»)  is  an  inad- 
missible plea  in  the  instance  of  Blockade,  as  in  other  cases,  and  may  not 
be  pleaded  by  any  civilized  State,  Christiaa(o)  or  Infidel.  Ignorance  of 
the  fact,  however,  may  be,  and  often  has  been,  successfully  pleaded  as  a 
defence  against  the  penalties  incident  to  the  breach  of  a  Blockade. 

This  question  as  to  ignorance  of  the  fact  is  bound  up  with  the  question 

dominium  earum  debiti  consequendi  causa,  quaeri  poterit.  Si  damnura  nondum 
dederit  sed  dare  voluerit,  ejus  erit  rerum  retentions  eum  cogere  ut  de  future  caveat 
obsidibus  pignoribus,  aut  alio  modo.  Quod  si  praeterea  evidentissima  sit  hostis 
mei  in  me  injustitia,  et  ille  eum  in  bello  iniquissimo  confirmet,  jam  non  tantum 
civiliter  tenebitur  de  damno,  sed  et  criminaliter,  ut  is  qui  judici  imminenti  reum 
manifeslum  eximit:  atque  eo  nomine  licebit  in  eum  statuere  quod  delicto  convenit, 
secundum  ea  quse  de  pcenis  diximus ;  quare  intra  eum  modum  etiam  spoliari  pote- 
rit."— Grotius,  1.  iii.  c.  1,  s.  v.  §  3. 

"Scilicet  commercii  intercludendi  ergo  Ordines  Generales  portus  Flandrias 
navibus  bellicis  obsederant,  adeoque  omnes  quoruincunque  naves,  eo  destinatas, 
indeque  exeuentes,  publicabant,  quemadmodum  ex  ratione  et  gentium  usu  Urbibus 
obsessis  nihil  quicquam  licet  advehere,  vel  ex  his  evehere.  Atque  inde  dicebat 
Admiralitas,  ut  et  Ordines  decreverunt,  idem  quoque  juris  esse  in  navibus,  quas 
antea  nobis  ereptse  et  deinde  venditae  erant,  cum,  obsessis  portubus,  etiam  amicorum 
naves  liceat  intercipere.  Quod  ita  verum  est,  si  capiantur  itinere  nondum  abso- 
lute, dum  navarchae  versantur  in  re  illicita,  absolutum  autem  iter  non  intelligi, 
nisi  hae  naves  proprium  emptoris  vel  amicum  portum  subierint.  Id  vero,  neque 
aliud  Ordines  Generales  complexi  sunt  illo  Decreto  26  Jun.  1630,  ex  quo  ad  earn, 
de  qua  nunc  dispute,  quaestionem  recte  argumentaberis,  si  et  anno  1666,  Angliam, 
Scotiam,  Hiberniam,  et  omnia  ilia,  quse  in  Asia,  Africa  et  America  habebant  Angli, 
classibus  suis  obsessa  habuerint  Ordines  Generales.  Relatum  quidem  est,  eosdem 
Ordines  anno  1652,  quod  ad  Anglos,  tale  quid  jactitasse,  omnibus  sic  interdicto 
cum  Anglis  commercio,  (Aitzema,  1.  xxxii.  pp.  774,  777,)  sed  quo  jure  jactitarint, 
nunc  non  quaero,  contentus  monere,  eosdem  Ordines  anno  1663,  Hispanis,  cum  hi 
Lysitaniam  obsessam  habere  videri  vellent,  id  ipsum  negnsse,  quod  contra  Anglos 
antea  sibi  arrogaverant,  sic  enim  proditum  est  in  Annalibus." — (Apud  eundem,  1. 
xliii.  p.  858.)  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  iv. 

"  Jusqu'ici  nous  avons  parle  du  commerce  des  peuples  neutres  avec  les  etats  de 
1'ennemi  en  general.  II  est  un  cas  particulier  ou  les  droits  de  la  guerre  s'e"tendent 
plus  loin.  Tout  commerce  est  absolument  deTendu  avec  une  ville  assie'ge'e.  Quand 
je  tiens  une  place  assi6ge"e,  ou  seulement  bloque'e,  je  suis  en  droit  d'empecher  que 
personne  n'y  entre,  et  de  traiter  en  ennemi  ^quiconque  entreprend  d'y  entrer  sans 
ma  permission,  ou  d'y  porter,  quoi  que  ce  soit :  car  il  s'oppose  a  mon  entreprise, 
il  peut  contribuer  a  la  faire  echouer,  et  par  la  me  faire  tomber  dans  tous  les  maux 
d'une  guerre  malheureuse.  Le  roi  D6m6trius  fit  pendre  le  maitre  et  le  pilote  d'un 
vaisseau  qui  portait  des  vivres  a  Athenes,  lorsqu'il  ^tait  sur  le  point  de  prendre 
cette  ville  par  famine.  (Plutarchus  in  Demetrius.)  Dans  la  longue  et  sanglante 
guerre  que  les  Provinces-Unies  ont  soutenue  contre  1'Espagne  pour  recouvrer  leur 
liberte",  elles  ne  voulurent  point  souffrir  que  les  Anglais  portassent  des  marchan- 
dises  a  Dunkerque,  devant  laquelle  elles  avient  une  flotte." — Vattel,  1.  iii.  c.  vii. 
B.  117. 

(n)  Vide  ante,  p.  394.  (0)  The  Hurtige  Hane,  3  Rob.,  p.  326. 
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of  notice.  It  has  been  holden,  that  where  vessels  sail  without  a  knowledge 
of  the  Blockade,  a  notice  is  necessary,  but  if  they  can  be  affected  with 
the  knowledge  of  the  fact,  a  warning  is  not  required. (p) 

A  Blockade  may  commence  de  facto,  by  a  blockading  force  giving 
notice  on  the  spot  to  those  who  come  from  a  distance,  and  who  may 
therefore  be  ignorant  of  the  fact.  Vessels  going  in  are  in  that  case 
entitled  to  a  notice  before  they  can  be  justly  liable  to  the  consequences  of 
breaking  a  Blockade,  but  it  is  quite  otherwise  with  vessels  coming  out  of 
the  port,  which  is  the  object  of  the  Blockade ;  there  no  notice  is  necessary. 
After  the  Blockade  has  existed  de  facto  for  any  length  of  time,  it  is 
impossible  for  those  within  to  be  ignorant  of  the  forcible  suspension  of 
their  commerce;  the  notoriety  of  the  *thing  supersedes  the  ne-  ...^p.-, 
cessity  of  particular  notice  to  each  ship.(j) 

Ignorance  may  perhaps  be  successfully  urged  when  knowledge  of  the 
Blockade  is  to  be  inferred  from  general  notoriety  alone,  but  such  an  ar- 
gument will  not  avail  when  it  is  proved  that  the  master  of  the  ship  was 
personally  aware  of  the  fact.(r) 

The  plea  of  ignorance  is  however  not  taken  away  by  partial  and  im- 
perfect information  or  notice,  and,  therefore,  in  a  case  where  notice  had 
been  given  to  a  merchant  that  there  was  a  general  Blockade  of  the  coast 
of  Holland — which  was  untrue  in  fact — that  notice  was  holden  not  to  be 
available,  by  limitation,  to  a  Blockade  of  Amsterdam  only,  though  such 
Blockade  did  actually  exist.  Such  a  notice  took  from  the  Neutral  all 
power  of  election  as  to  what  other  port  of  Holland  he  should  go,  when 
he  found  the  port  of  his  destination  under  blockade.  A  commander  of 
a  ship  has  no  right  to  reduce  a  Neutral  to  this  kind  of  distress,  and  for 
contravening  such  a  notice  he  is  not  subject  to  condemnation. (s\ 

CCCI.  With  respect  to  this  plea  of  ignorance  of  the  facts,  it  must  be 
remembered  that  the  breach  of  Blockade  is  one  of  the  simplest  and  most 
universal  operations  of  war.(<)  The  leading  principles  applicable  to  the 
infinite  variety  of  circumstances  which  may  occur,  are  these  : — 

a.  That  where  there  has  been  a  formal  notification  of  the  Blockade,  a 
reasonable  time  must  be  allowed  for  it  to  take  effect.(w) 

/?.  That  where  there  has  been  no  formal  notification,  the  knowledge  of 
the  party  must  be  proved. 

*That  after  a  certain  time,  it  lies  prima  facie  upon  the  party  to 
show  that  he  was  not  apprised  of  the  fact  of  the  Blockade. (a;) 

What  that  period  of  time  should  be,  must  always  chiefly  depend  upon 
the  circumstances  of  each  case ;  but  in  cases  relating  to  the  agency  of 
persons  in  an  enemy's  country  during  a  Blockade,  it  has  been  judicially 
holden  that  something  more  than  the  mere  strict  principle  of  law  is 
necessary  in  order  to  bind  employers  by  their  acts.(y)  There  must 

(p)  The  Columbia,  1  Rob.,  p.  156.  (q)  The  Vrow  Judith,  1  Rob.  p.  152. 

(r)  The  Tutela,  6  Rob.,  p/181.         (s)  The  Henrick  and  Maria,  1  Rob.,  p.  149. 

(t)  The  Hurtige  Hane,  3  Rob.,  p.  326 

(u)  The  Ringende  Jacob,  1  Rob.,  p.  91.  The  Adelaide,  3  Rob.,  p.  284.  The 
Jonge  Petronella,  2  Rob.,  p.  131.  The  Betsey,  1.  Rob.,  p.  334. 

(z)  The  Betsey,  1  Rob.,  p.  332.  The  Adelaide  Rose,  note  to  the  Neptunus,  2 
Rob.,  p.  111.  The  Calypso,  2  Rob.,  p.  298. 

(y)  The  Neptunus,  3  Rob.,  p.  173. 
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be  time  allowed  to  give  the  principal  an  opportunity  of  countermand- 
ing.^) 

CCCII.  3.  Breaches  of  Blockade  by  the  ingress  or  by  the  intended 
ingress  of  ships,  is  the  next  division  of  the  subject. 

It  is  altogether  unlawful  for  a  neutral  ship  to  enter  a  blockaded  port 
at  all,  even  in  ballast,(a,)  and  for  the  purpose  of  bringing  away  the 
property  of  neutral  merchants  deposited  there  before  the  Blockade. 

The  legal  presumption  arising  from  entering  a  blockaded  port  will  be, 
that  the  ship  went  in  for  the  fraudulent  purpose  of  delivering  her  cargo. 
And  her  coming  out  again  without  having  delivered  her  cargo,  will  not 
of  itself  oust  that  presumption  and  remove  the  illegality  as  some  unex- 
pected change  of  circumstances  may  have  altered  her  intention. (ty 

Such  being  the  clear  law  with  respect  to  entering  a  blockaded  port, 
we  have  next  to  consider  the  penalty  of  approaching  to  such  a  port. 
r*RQ7T       And  upon  this  (as  upon  other  points  connected  with  this 
-I  *subject,)  it  is  necessary  to  bear  in  mind  the  distinction  between 
a  blockade  de  facto  and  a  Blockade  by  notification. (c\ 

An  approach  for  the  purpose  of  inquiry  in  the  former  case  may  be 
justifiable,  and  quite  unjustifiable  in  the  latter.  But  in  either  case  a 
neutral  ship  may  not  innocently  drop  anchor,  or  continue  in  a  situation 
in  which  it  will  be  in  her  power  to  break  the  Blockade  with  impunity 
whenever  she  pleases.  She  may  not  approach  close  up  to  the  Blockaded 
port,  so  as  to  be  enabled  to  slip  in  without  obstruction,  when  an  oppor- 
tunity presents  itself.  It  has  been  deemed  no  unfair  rule  of  evidence  to 
hold,  as  a  presumption  de  jure,  that  she  goes  there  with  an  intention  of 
breaking  the  Blockade;  and  if  such  inference  should  operate  with  sever- 
ity in  particular  cases,  where  the  parties  are  innocent  in  their  intentions, 
it  is  a  severity  necessarily  connected  with  the  rules  of  evidence,  and 
essential  to  the  effectual  exercise  of  the  rules  of  war.  ((Z) 

Upon  the  same  principle,  a  vessel  is  not  permitted,  under  the  plea 
of  obtaining  a  pilot,  or  any  similar  pretext,  to  approach  so  near  to  a 
blockaded  port  as  to  place  itself  within  the  effectual  protection  of  the 
shore,  (e) 

CCCIII.  It  may  be  that  the  distance  of  the  country  of  the  Neutral  from 
the  locality  of  the  Blockade,  or  of  the  country  of  the  blockading  Power, 
justifies  inquiry  near  the  situation  of  the  Blockade.  Such  an  equitable 
and  temperate  rule  was  applied  by  Lord  Stowell,  during  the  last  war,  to 
ships  coming  from  the  American  Continent.^/)  It  must  be  remembered, 

(z)  The  Adelaide,  ib.,  p.  285.  Mr.  Pritchard's  Analytical  Digest  of  Cases  decided 
in  the  High  Court  of  Admiralty,  (London,  1847,)  has  greatly  facilitated  the  labours 
of  all  subsequent  compilers  of  Maritime  and  International  Law.  I  am  anxious 
to  take  this  opportunity  of  acknowledging  the  advantage  which  I  have  derived 
from  it. 

(a)  The  Comet.  1  Edwards,  p.  32.  (5)  The  Cljarlotta,  ib.,  p.  252. 

(c)  The  Neptunus,  2  Rob.,  p.  110. 

(d)  The  Neutralitat,  6  Rob.,  p.  35.     The  Gute  Brwartung,  ib.,  p.   182.     The 
Arthur,  1  Edwards,  p.  202.     Radcliff  v.  Union  Insurance  Company,  7  Johnson's 
(Arner.)  Rep.,  p.  47.     Fitzsimmons  v.  Newport  Insurance  Company,  4  Cranch's 
(Amer.)  Rep.,  p.  185. 

(e)  The  Charlotte  Christina,  6  Rob.,  p.  103.     The  Neutralitat.  ib.,  p.  35. 
(/)  The  Betsey,  1  Rob.,  p.  334. 
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however,  that  the  Atlantic  was  not  then,  as  now,  *travcrsed  in 
twelve  or  fourteen  days  from  the  European  shores,  or  India  made 
acquainted  with  intelligence  of  European  affairs  in  less  than  six  weeks. 
The  principle,  indeed,  remains  the  same,  but  the  application  of  it  during 
the  present  war  will  of  course  be  materially  affected  by  the  marvellous 
agencies  of  steam  and  electricity,(#)  unknown  to  our  forefathers. 

CCCIY.  But  it  has  never  been  held  legal,  under  any  circumstances, 
that  the  inquiry  should  be  made  at  the  very  mouth  of  the  river  or  estuary 
blockaded,  from  the  blockading  vessels  themselves.  Nor  is  the  ship  to 
be  released  from  condemnation  because  the  master  was  ordered  by  his 
owners  to  make  his  inquiries  at  such  places. (A) 

Such  inquiries  should  "be  made  in  the  ports  that  lie  in  the  way,  and 
which  furnish  opportunities  for  inquiry  without  furnishing  opportunities 
for  fraud.(i) 

The  inquiry  is  to  be  made  in  a  safe  and  permitted  place,  and  in  a  safe 
and  permitted  manner. 

It  is  possible,  indeed,  that  innocency  of  intention  may  be  established, 
even  when  directions  have  been  given  to  the  master  to  inquire  at  the 
mouth  of  the  blockaded  port.  But  the  circumstances  must  be  very  pe- 
culiar.^-) 

CCCV.  We  have  been  considering  blockaded  ports,  but  *the 
adjacent  waters  may  be  so  connected  with  the  ports  as  to  render 
the  approach  to,  and  navigation  in  them  by  Neutrals,  an  act  of  equal 
guilt  with  the  approach  to  the  ports.  And  therefore  approximation  to 
the  blockaded  port,  so  as  to  expose  the  blockader's  forces  to  the  batteries 
on  the  coast,  cannot  be  permitted  under  the  pretext  of  taking  a  pilot  for 
a  neighbouring  port.(?) 

CCCVI.  Nor  will  this  approach  be  successfully  veiled  by  a  general 
allegation  that  the  approaching  ship  was  only  in  the  roads  adjacent 
to  the  port.  The  law  upon  this  point  is  thus  stated  by  Lord  Stowell : — 

"  This  is  the  case  of  a  ship  taken  on  a  professed  destination  to  Embden ; 
but  the  fact  is,  she  was  seized  in  Ostend  Koads.  Every  witness  uses  the 
same  expression,  <  Ostend  Roads  /  and  I  understand  the  situation  of  the 
vessel  to  have  been  at  no  great  distance  from  that  port.  The  term  <  roads,' 
undoubtedly,  is  not  a  word  of  very  definite  meaning ;  there  may  be  roads 

(g)  The  analogy  of  the  following  case  is  applicable  to  this  subject: — "A 
bottomry  bond  was  granted  in  New  York  by  the  master  of  a  ship,  to  obtain  money 
for  necessary  repairs,  the  owner  whereof  was  residing  at  St.  John's,  New  Bruns- 
wick. A  communication  by  electric  telegraph  existed  between  the  two  cities. 
The  bondholder  had  previously  acted  as  the  general  agent  of  the  owner,  and  no 
intimation  of  the  transaction  was  made  by  the  master  to  the  owner  until  after  the 
execution  of  the  bond.  Held,  upon  appeal  (reversing  the  sentence  of  the  Admi- 
ralty Court,)  that  the  master  having  the  means  of  communication  with  the  owner, 
no  such  absolute  necessity  existed  as  to  authorise  him  to  pledge  the  ship  without 
communication  with  the  owner,  and  the  bond  declared  void." — The  Oriental,  7 
Moore's  Privy  Council  Reports,  p.  398. 

(h)  The  Spes,  5  Rob.,  p.  76. 

(i)  The  Betsey,  1  Rob.,  p,  334.  The  Posten,  note  to  the  Betsey,  ib.,  p.  335.  The 
Little  William,  1  Acton's  Rep.,  p.  151.  Dr.  Arnold,  arguendo. 

(k)  The  Little  "William,  1  Acton's  Rep.,  p.  161,  was  such  a  case. 

(I)  The  Charlotte  Christine,  6  Rob.,  p.  101.  The  Gute  Erwartung,  ib.,  p.  182. 
The  Neutralitat,  ib.,  p.  30.  The  Arthur,  Edwards,  p.  202. 


302  PHILLIMORE    ON    INTERNATIONAL    LAW. 

which  have  no  immediate  connection  with  any  particular  port,  as  the 
Downs  ;  other  roads  are  so  connected  with  particular  ports  as  almost  to 
form  part  of  them;  and  these  two  descriptions  of  roads  may  be  subject 
to  very  different  considerations.  If  a  ship  comes  into  the  Downs,  which 
is  the  common  passage  and  highway  to  the  German  Ocean,  and  to  differ- 
ent parts  of  Europe,  it  would  not  be  at  all  just  to  infer  from  the  mere 
coming  there  that  she  is  necessarily  coming  to  a  British  port.  But  if 
the  roads  are  of  the  other  species,  there  is  then  reason  to  conclude  that 
a  ship  comes  there  with  a  view  to  some  communication  with  that  parti- 
cular port. 

"  From  the  description  given  of  the  roads  of  Ostend,  they  are,  I  think, 
to  be  taken  as  being  of  the  latter  species.  The  ship  was  lying  within  a 
r*lOfn  sand>  an<^  within  the  protection  of  *the  batteries,  and  in  a  place, 
-1  as  I  conceive,  where  ships  of  large  burden  are  usually  unlivered 
by  lighters,  as  the  most  commodious  method  of  delivering  their  cargoes 
at  Ostend.  If  I  am  correct  in  that  view,  a  ship  going  there  must  be 
considered  as  in  the  port  of  Ostend  ;  since,  for  the  purpose  of  enforcing 
a  Blockade,  it  is  not  necessary  to  restrict  the  meaning  of  the  word  port 
to  the  limits  of  the  particular  local  port  regulations,  which  may  not  extend 
beyond  the  pier-head.  A  Belligerent  is  not  bound  to  that  restricted 
sense  of  the  word.  If  the  situation  of  the  vessel  is  within  the  protection 
of  the  batteries,  and  in  a  place  which  vessels  usually  frequent  for  the 
purpose  of  unlivery,  and  from  which  importation  into  Ostend  can  safely 
be  effected,  and  is  not  unusually  effected,  it  would  not  unreasonably  be 
held  to  be  a  part  of  that  port."(m) 

\S  CCCVII.  The  ordinances  of  the  American  Congress  of  1781,  seem  to 
have  conceded  this  point  to  the  extent  of  the  English  rule,  for  they  made 
it  lawful  to  take  and  condemn  all  vessels,  of  all  nations,  "  destined  to  any 
such  port,"  without  saying  anything  of  notice  or  proximity. (TO) 

CCCVIII.  We  have  now  to  consider  the  legal  effect  of  the  intention 
of  the  master,  or  the  destination  of  his  ship. 

A  Dutch  ordinance,  of  which  Bynkershoek(o)  approves,  declared,  in 
1630,  that  vessels  bound  to  the  blockaded  ports  of  Flanders  were  liable 
to  confiscation,  though  found  at  a  distance  from  these  ports,  unless  they 
had  voluntarily  altered  the  voyage  before  coming  in  sight  of  the  port. 

It  has  been  said(p )  that  the  English  Prize  Courts  have  holden,  that 
to  sail  for  a  blockaded  port,  knowing  it  to  be  such,  is  in  itself  an  attempt, 
and  an  act  sufficient  to  charge  the  party  making  it  with  a  breach  of  the 
Blockade,  without  reference  to  the  distance  between  the  port  of  departure 
r*dftl  ~\  an(^  ^e  *blockaded  port,  or  to  the  extent  of  the  voyage  performed 
-I  when  the  vessel  was  arrested. (5) 

The  Courts  of  the  North  American  United  States,  doubted  at  one 
timeM  whether  they  should  recognize  the  legality  of  this  doctrine  to 

(m)  The  Neutralitat,  6  Rob.,  p.  34. 

(n)  Journals  of  Congress,  vol.  vii.  p.  186.     Kent's  Comm.,  p.  153. 
(o)  Q.  J.  P.,  1.  i.  c.  xi.  (p)  Vide  ante,  p.  390. 

(q)  The  Columbia,  1  Rob.,  p.  156.  The  Vrow  Johanna.  2  Rob.,  p.  109.  The 
Abby,  5  Rob.,  p.  256. 

(r)  Fitzsimmons  v.  Newport  Insurance  Company,  4  Cranch  (Amer.)  Rep.,  p.  199, 
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its  full  extent  ;  but  after  mature  consideration,  they  fully  concurred  in 
it,(.s)  aided  by  the  high  authority  of  Dr.  Story.  (£) 

The  offence  continues,  although,  at  the  moment  of  capture,  the  vessel 
be,  by  stress  of  weather,  driven  in  a  direction  from  the  port,  for  the  hos- 
tile intention  still  remains  unchanged.  (H) 

CCCIX.  There  is  this  distinction  between  a  Blockade  de  facto  and  a 
Blockade  by  notification,  that  in  the  latter  the  act  of  sailing  to  a  block- 
aded port  is  sufficient  to  constitute  the  offence,  but  in  a  Blockade  exist- 
ing de  facto  only,  no  presumption  arises  as  to  the  continuance  ;  and  the 
ignorance  of  the  party  may  be  admitted  as  an  excuse  for  sailing  on  a 
doubtful  and  provisional  destination.  (x) 

CCCX.  The  mere  sailing  to  a  port  which  is  blockaded,  without  an 
intention  of  breaking  the  Blockade,  is  not  an  offence  against  Interna- 
tional Law,  although  the  Blockade  should  be  in  force  when  the  ship 
arrives  at  the  port.  A  ship  may  lawfully  sail(y)  with  the  intention  of 
inquiring  if  the  Blockade  be  continued  or  not.(z) 

*CCCXL  A  concealed  illegal  destination  is  generally  holden  r*  <  AO-I 
to  furnish  proof  of  real  intention  to  break  the  Blockade  :(a)  and  L 
the  presumption  is  fortified  by  the  deviation  of  the  ship  from  the  course 
which  her  alleged  destination  would  lead  her  to  pursue. 

In  order  to  establish  such  deviations,  assessors  of  nautical  skill,  called 
in  England  Trinity  Masters,  are  sometimes  invoked  to  aid  the  decisions 
of  the  Court.  (6) 

But  if  there  be  fair  reason  to  infer  that  it  was  the  intention  of  the  ship 
to  inquire  at  the  port  whether  the  Blockade  continued  or  not,  she  ought 
not  to  be  condemned  because  her  papers  do  not  disclose,  in  explicit  terms, 
the  place  at  which  the  inquiry  was  to  have  been  made.(c) 

CCCXII.  4.  Breaches  of  Blockade  by  egress  is  the  next  subdivision 
of  this  subject  ;  and  first,  it  is  to  be  observed,  that  a  ship  coming  out  of 
a  blockaded  place  is,  in  all  cases,  in  the  first  instance,  liable  to  seizure  ; 
and  in  order  to  obtain  a  release,  the  claimant  must  give  very  satisfactory 
proof  of  the  innocency  of  his  intention.  (d} 

CCCXIIL  Nevertheless,  there  are  certain  cases  in  which,  according 
to  well-established  law,  egress  is  permitted.  Among  these  exceptions  are 
the  following  :  — 

1.  A  ship  that  has  entered  previously  to  the  Blockade,  may  retire  in 


2.  She  may  also  take  out  a  cargo  put  on  board  before  a  Blockade.  (/) 

(s)  Yeaton  v.  Fry.  It  was  a  question  as  to  the  forfeiture  of  a  policy  of  insur- 
ance. Marshall,  C.  J.,  said  :  —  "  Sailing  from  Tobago  to  Curra9oa,  knowing 
Curra9oa  to  be  blockaded,  would  have  incurred  this  risk,  but  sailing^for  that  port 
without  such  knowledge,  did  not  incur  it."  —  5  Cranch  (Amer.)  Rep.,  p.  343. 

(1)  The  Nereide,  9  Cranch,  (Amer.)  pp.  440,  446.  (u)  Ibid. 

(z)  TheNeptunus,  2  Rob.,  p.  110. 

(y)  Medeiros  v.  Hill,  8  Bingham's  Reports,  p.  231. 

(z)  Naylor  v.  Taylor,  4  Manning  and  Ryland's  Rep.,  p.  526.     S.  C.  9  Barnewell 

6  Cresswell's  Rep.,  p.  718.     Dalgleish  v.  Hodgson,  5  Moore  &  Payne,  407.     S.  C. 

7  Bingham,  p.  495. 

(a)  The  James  Cook,  1  Edwards,  p.  261.         (ft)  The  Mentor,  1  Edwards,  p.  207. 
(c)  The  Dispatch,  1  Acton,  p.  163.         (d)  The  Frederick  Molke,  1  Rob.,  p.  88. 
(e)  The  Juno,  2  Rob.,  p.  119.  (/)  Ibid. 
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In  this  case  the  time  of  shipment  is  a  most  material  fact.(</)  But  it  must 
be  a  cargo  bond  fide  purchased  and  delivered  before,  the  Beginning  of  the 
Blockade  :  to  take  on  board  a  cargo  after  the  Blockade  has  begun,  is  a 
fraudulent  *violation  of  it; (A)  and  the  permission  to  go  out  with 
L  J  a  cargo  laden  before  the  Blockade,  is  confined  to  cases  in  which 
there  has  been  a  delivery  of  the  goods  on  board  the  ship,  or  in  lighters, 
and  is  not  extended  to  shipment  in  warehouses.(i\ 

But  it  has  been  holden  that  if  a  Neutral  has  sent  in  goods  before  the 
Blockade,  which  are  found  unsaleable,  or  are  otherwise  bond  fide  with- 
drawn by  the  owner,  they  may  come  out  without  being  subject  to  con- 
demnation ;(&)  and  it  has  also  been  holden  that  a  neutral  ship  coming 
out  of  a  blockaded  port,  in  consequence  of  a  rumour  that  hostilities  were 
likely  to  take  place  between  the  enemy  and  the  country  to  which  the 
vessel  belongs,  is  not  liable  to  condemnation,  though  laden  with  a  cargo, 
where  the  regulations  of  the  enemy  would  not  permit  a  departure  in 
ballast;  and  in  such  a  case  as  this  the  cargo  was  condemned,  though 
put  on  board  against  the  will  of  the  master.  (l\ 

It  is  not  illegal  for  the  Neutral  to  acquire  by  transfer  or  otherwise  a 
vessel  from  another  Neutral  in  a  blockaded  port,  if  the  acquisition  be  in 
no  manner  connected  with  the  commerce  of  that  port ;  and  where  a  ship 
so  transferred,  had  come  out  in  ballast,  she  was  restored  on  payment  of 
captor's  expenses.(m) 

But  the  permission  is  not  pushed  beyond  this  extent,  and  where  a 
vessel  was  sold  in  a  blockaded  port  by  a  Neutral,  who  had  himself  pur- 
chased of  the  enemy  since  the  outbreak  of  hostilities,  the  request  to  ob- 
tain further  proof  was  refused,  and  the  ship  condemned. (n\ 
r*/lO/n  *Among  the  cases  of  exception  may  be  also  mentioned  that  of 
-•  a  neutral  vessel  not  stopped  by  any  ship  of  the  blockading  squa- 
dron, but  afterwards  by  a  ship  not  employed  upon  that  service.  In  a 
case  of  this  description,  it  would  seem,  partly  on  the  ground  that  the 
peculiar  public  duty  of  stopping  the  vessel  was  not  cast  upon  the  ship 
which  stopped  her,  partly  on  the  ground  of  the  evidence  of  the  remiss- 
ness  of  the  Blockade  furnished  by  the  escape  of  the  vessel,  not  only  was 
the  vessel  not  condemned,  but  the  captor  was  not  allowed  his  expenses,  (o) 

Another  case  of  exception  is  furnished  by  the  instance  of  a  ship  em- 
ployed by  the  Minister  of  a  neutral  State,  resident  in  the  country  of  the 
blockaded  port,  for  the  exclusive  purpose  of  conveying  home  dis- 
tressed marines  belonging  to  that  neutral  country,  (^p)  The  purpose 
must  be  exclusively  such  as  has  been  described,  unless  indeed  there  be 

(ff)  The  Betsy,  1  Rob.,  p.  93. 

(A)  The  Vrow  Judith,  1  Rob.,  p.  152.  The  Neptunus,  ib.,  p.  171.  The  Juno,  2 
Rob.,  p.  119. 

(i)  The  Rolla,  6  Rob.,  p.  371. 

(k)  The  Potsdam,  4  Rob.,  p.  89.     The  Juffrow  Maria  Sehroeder,  ib.,  note. 

(I)  The  Drie  Vrienden,  1  Dodson's  Adm.  Rep.,  p.  269. 

(m)  The  Potsdam,  4  Rob.,  p.  89.  The  Vigilantia,  6  Rob.,  p.  124,  affirms  the 
same  proposition,  but  rather  more  doubtfully. 

(n)  The  Vigilantia,  6  Rob.,  p.  124. 

(o)  The  Christina  Margaretha,  6  Rob.,  p.  63. 

(p)  The  Rose  in  Bloom,  1  Dodson,  p.  58. 
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so  trifling  a  cargo  on  board  as  to  bring  it  within  the  scope  of  the  maxim, 
de  minimis  non  curat  lex.(q\ 

CCCXIV.  The  carriage  of  goods  through  the  medium  of  the  interior 
communication  from  a  blockaded  port  to  a  neutral  port,  is  no  breach  of 
a  purely  maritime  Blockade,  and  goods  so  transmitted  cannot  be  seized 
on  their  passage  from  the  neutral  port  to  a  lawful  port,  by  reason  of  their 
having  so,  as  they  certainly  have,  defeated  the  object  of  the  Blockade. 
It  is  included  in  the  very  notion,  as  has  been  already  stated,  of  a  legal 
Blockade,  that  the  besieging  force  can  apply  its  power  to  every  point  of 
the  blockaded  State.  If  it  cannot,  it  is  no  Blockade  of  that  quarter 
where  its  power  cannot  be  brought  to  bear.  The  nature  of  a  merely 
maritime  Blockade  must  always  expose  it  to  the  possibility  of  the  partial 
defeat  of  its  intention  and  operation  ](r}  and  upon  *this  principle,  r^ « n-n 
goods  sent  from  blockaded  Amsterdam  to  unblockaded  Rotter-  «- 
dam  and  neutral  Embden,  were  not  allowed,  during  the  last  war  to  be 
seized  for  breach  of  Blockade. 

CCCXY.  But  it  has  been  judicially  decided  that  a  cargo  which  had 
been  brought  through  the  mouth  of  a  blockaded  river,  for  the  purpose  of 
being  shipped  for  exportation,  was  subject  to  be  considered  as  taken  upon 
a  continued  voyage,  and  as  liable  to  all  the  same  principles  that  are 
applied  to  a  direct  voyage,  of  which  the  terminus  d  quo  and  the  terminus 
ad  quern,  are  precisely  the  same  as  those  of  the  more  circuitous  destina- 
tion, and  that  ship  and  cargo  were  accordingly  liable,  under  the  general 
law  to  condemnation. (s) 

CCCXVL  It  remains  to  state  the  penal  consequences  of  a  breach  of 
Blockade. 

1.  To  the  ship. 

2.  To  the  cargo. 

CCCXYIL  First,  as  to  the  ship,  the  penal  consequence  is  confisca- 
tion.^) 

Lord  Stowell  says  :  "  It  is  unnecessary  for  me  to  observe,  if  a  ship 
that  has  broken  a  Blockade  is  taken  in  any  part  of  the  same  voyage,  she 
is  taken  in  delicto,  and  subject  to  confiscation.  The  offence  is  not  termi- 
nated until  she  reaches  the  end  of  the  voyage. "(w) 

This  is  deemed  reasonable,  because  no  other  opportunity  is  afforded  to 
the  belligerent  force  to  vindicate  the  law.(o:) 

*In  cases  of  Contraband,  the  return  voyage  has  not  usually  been  i-*  «nfi-i 
deemed  connected  with  the  outward,  and  the  offence  was  depo-  L 
sited  with  the  offending  subject ;  but  in  distant  voyages,  with  contraband 

(q)  The  Rose  in  Bloom,  1  Dobson,  p.  57. 

(r)  The  Stert,  4  Rob.,  p.  67.  The  Ocean,  3  Rob.,  p.  297.  The  Maria,  6  Rob., 
p.  201.  The  Lisette,  ib.,  p.  394.  The  Julia,  1  Dodson,  p.  169,  note.  The  Jonge 
Pieter,  4  Rob.,  p.  79. 

(s)  The  Maria,  6  Rob.,  p.  201.  The  Charlotte  Sophia,  ib.,  p.  204,  note.  The 
Lisette,  ib.,  p.  394. 

(t)  1  Kent's  Comm.  p.  152.     The  Mercurius,  1  Rob.,  p.  83. 

(u)  The  Welvaart  van  Pillaw,  2  Rob.,  p.  128.  The  Juffro-w  Maria  Shroeder,  3 
Rob.,  p.  153. 

(z)  The  Welvaart  van  Pillaw,  2  Rob.,  p.  128.  The  Juffrow  Maria  Schrceder,  3 
Rob.,  p.  147. 

AUGUST,  1857.— 20 
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and  false  papers,  the  rule  is  different ;  the  fraud  contaminates  the  return 
cargo,  and  subjects  it  to  condemnation,  as  being  one  entire  transaction.^) 

But  though  the  offence  thus  incurred  remains  during  the  voyage,  it 
is  subject  to  the  condition  of  the  continuance  of  the  Blockade,  the  raising 
which  does  away  with  the  offence. (z) 

Where  a  vessel  has  been  purchased  in  a  blockaded  port,  that  alone  is 
an  illegal  act,  and  it  is  immaterial  out  of  what  funds  the  purchase  is  made, 
nor  can  she  be  said  not  to  be  taken  in  delicto  when,  on  a  voyage  to  the 
country  of  the  purchaser,  she  has  been  driven  to  an  intermediate  port  by 
stress  of  weather,  (a) 

CCCXVIII.  Secondly,  as  to  the  cargo. 

It  is  a  general  rule  that  ship  and  cargo  are  both  confiscated  for  a  breach 
of  Blockade  ;(&)  but  here  an  important  distinction  must  be  taken,  viz., 
whether  the  owners  of  the  cargo  are,  or  are  not,  identical  with  the  owners 
of  the  ship. 

If  they  are,  the  confiscation  of  the  one  follows  upon  the  confiscation 
of  the  other ;  but  if  they  are  not,  then  the  cargo  is  not  confiscated,  unless, 
before  the  goods  were  shipped,  the  owners  of  them  were,  or  ought  to  have 
been,  apprized  of  the  existence  of  the  Blockade,  or  unless  it  be  shown 
that,  under  the  circumstances,  the  act  of  the  master  personally  binds 
them.(c) 

r*4.ft71      *And  ^  should  seem,  though  the  point  is  perhaps  not  quite 
-I  clear,  that  in  those  cases  in  which  the  owners  of  the  ship  and 
cargo  are  divers  persons,  that  the  burden  of  proving  thefc?)  guilt  of  the 
cargo  lies  upon  the  claimant. 

For  though  the  master  is  certainly  the  agent  of  the  owners  of  the 
vessel,  and  can  bind  by  his  contract  or  his  misconduct,  yet  he  is  not  the 
agent  of  the  owners  of  the  cargo,  unless  expressly  so  constituted  by  them. 
Possibly  cargoes  of  a  contraband  character  might  justify  greater  severity, 
though  it  will  be  seen  that  even  in  such  cases  the  innocent  parts  of  the 
cargo  belonging  to  other  owners  have  been  held  not  to  be  infected(e) — a 
rule  which  seems  to  furnish  an  analogy  for  the  lenient  one  laid  down 
respecting  the  owners  of  cargoes  in  cases  of  breach  of  Blockade. 

In  cases  of  insurance  and  revenue,  a  severer  law  is  enforced;  but  the 
act  of  the  master  is  held  to  affect  the  cargo  in  the  former  case  by  virtue 
of  an  express  contract  which  governs  the  whole  case,  and  in  the  latter 
instance  it  proceeds  from  positive  laws,  and  the  necessary  strictness  of 
all  fiscal  regulations. (/) 

In  the  year  1808,  Lord  Stowell  reviewed  and  confirmed  the  principles 

(y]  The  Rosalie  and  Betty,  2  Rob.,  p.  343.     The  Nancy,  3  Ib.,  p.  122.    Carring- 
ton  v.  The  Merchants'  Insurance  Company,  8  Peters's  (Amer.)  Rep.,  p.  495. 
(z)  The  Lisette,  6  Rob.,  p.  387.  (a)  The  General  Hamilton,  6  Rob.,  p.  61. 

(6)  The  Comet,  Edwards,  p.  32. 

(c)  The  Columbia,  1  Rob.,  p.  154.     The  Vrow  Judith,  ib.,  p.  150.     The  Imina, 
3  Rob.,  p.  169.     The  Rosalie  and  Betty,  2  Rob.,  pp.  343,  351.     The  Alexander,  4 
Rob.,  p.  93.     The  Elsebe,  5  Rob.,  p.  173.     Story  on  Prize  Courts,  by  Pratt,  p.  72. 

(d)  Vide  ante,  p.  55,  for  discussion  of  the  law  belonging  to  ignorantia  juris  et 
facli. 

(e)  The  Staadt  Embden,  1  Rob.,  p.  30. 
(/)  The  Mercurius,  1  Rob.,  pp.  85, 86. 
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of  law  applicable  to  this  subject  of  the  complicity  of  the  owner  of 
the  cargo  with  the  act  of  the  master  of  the  ship  in  the  case  of  Exchange. 

"  It  has  been  suggested/'  he  said,  "  that  though  the  ship  was  going 
to  a  French  port,  it  might  not  be  for  the  purpose  of  delivering  her  cargo 
there ;  but  there  is  no  rule  which  has  been  more  clearly  established  in 
principle,  than  that  the  port  of  destination,  being  an  interdicted  port,  is 
the  port  of  deli  very  of  the  cargo.  It  is  impossible  to  relax  that  principle : 
*if  it  were  once  admitted  that  a  ship  may  enter  an  interdicted 
port  to  supply  herself  with  water,  or  on  any  other  pretence,  a 
door  would  be  open  to  all  sorts  of  frauds,  without  the  possibility  of  pre- 
venting them.  The  Court  applied  the  principle  when  it  was  first  led  to 
the  consideration  of  cases  of  Blockade,  and  there  is  none  to  which  it  has 
more  inflexibly  adhered.  I  am  therefore  to  take  the  question  with  this 
condition,  that  the  ship  was  going  to  a  French  port  for  the  purpose  of 
delivering  her  cargo,  and  I  really  know  of  no  cases,  except  those  which 
have  been  cited,  where  the  owner  of  the  cargo  has  been  relieved  from 
the  penalty  attaching  to  the  ship.  The  cases  cited,  which  are  familiar 
to  us  all,  were  cases  of  a  supervening  illegality,  where  it  was  shown  that 
the  owner  of  the  cargo  stood  clear  of  any  possible  intention  of  fraud,  and 
that  by  proofs  found  on  board  at  the  time  of  capture,  and  not  supplied 
afterwards.  For  instance,  where  orders  had  been  given  for  goods  prior 
to  the  existence  of  Blockade,  and  it  appeared  that  there  was  not  time 
for  countermanding  the  shipment  afterwards,  the  Court  has  held  the 
owner  of  the  cargo  not  responsible  for  the  act  of  the  enemy's  shipper, 
who  might  have  an  interest  in  sending  off  the  goods  in  direct  opposition 
to  the  interest  of  his  principal.  And  the  same  indulgence  has  been  ex- 
ercised where  there  was  no  knowledge  of  the  Blockade  till  after  the  ship 
had  sailed,  and  the  master,  after  receiving  the  information,  obstinately 
persisted  in  going  on  to  the  port  of  his  original  destination."^) 

CCCXIX.  In  cases  of  Blockade,  the  deviation  into  the  blockaded  port 
is  presumed  to  be  in  the  service  of  the  cargo,  and  therefore,  the  owner 
is  bound  by  the  presumption,  unless  where  there  is  no  notice  of  the 
Blockade  at  the  time  the  ship  sailed. (7i)  And  if  the  master,  at  the  time 
of  sailing  put  his  *ship  under  convoy,  whose  instructions  he  is  ^ .  ™-. 
presumed  to  know,  the  act  is  illegal,  and  binds  both  the  ship  L 
and  cargo,  (t)  It  is  not  considered  like  the  case  of  an  unforeseen  emergency 
happening  to  a  ship  at  sea,  where  the  fact  itself  proves  the  owners  to  be 
ignorant  and  innocent,  and  where  the  Court  has  held,  that  being  proved 
innocent  by  the  very  circumstances  of  the  case,  the  owners  of  the  cargo 
should  not  be  bound  by  the  mere  principle  of  law,  which  imposes  on  the 
employer  a  responsibility  for  the  acts  of  his  agent.  On  the  contrary,  it 
is  a  matter  done  antecedently  to  the  voyage,  and  must,  therefore,  be  pre- 
sumed to  be  done  on  communication  with  the  owners,  and  with  their 
consent ;  the  effect  of  this  presumption  is  such,  that  it  cannot  be  per- 
mitted to  be  averred  against,  inasmuch  as  all  the  evidence  must  come 
from  the  suspected  parties  themselves,  without  affording  a  possibility  of 

(g]  The  Exchange,  Edwards's  Admiralty  Reports,  pp.  42,  43. 

(A)  The  Alexander,  4  Rob.,  p.  93.    The  Shepherdess,  5  Rob.,  p.  262. 

(t)  The  Elsebe,  5  Rob.,  p.  173. 


308  PHILLIMORE    ON    INTERNATIONAL    LAW. 

meeting  it,  however  prepared.  The  Court,  therefore,  applies  the  strict 
principle  of  law,  and  holds,  as  it  does  in  blockade  cases  of  that  descrip- 
tion, that  the  master  must  be  taken  to  be  the  authorized  agent  of  the 
cargo;  and  that  if  he  has  exceeded  his  authority,  it  is  barratry, (fy  for 
which  he  is  personally  answerable,  and  for  which  the  owner  must  look  to 
him  for  indemnification. (A  Whether  a  like  principle  ought  not  to  be 
applied  to  the  owner  of  the  cargo,  in  cases  where  the  ship  originally  sails  on 
the  voyage  under  an  enemy's  license,  has  not  been  decided.  The  point  was 
made  in  the  Supreme  Court  of  the  United  States  in  a  recent  case ;  but 
inasmuch  as  knowledge  was  brought  home  to  the  actual  agent  of  the 
owners  of  the  cargo,  it  became  unnecessary  to  decide  the  more  general 
principle,  (m') 
f*4.1 01  CCCXX.  There  is  a  material  difference  in  the  application  *of 

J  the  law  in  the  case  of  commissioned  captors  upon  the  high  seas, 
and  of  non-commissioned  captors  who  seize,  in  the  execution  of  their 
duty  as  internal  police,  vessels  in  ports  or  harbours  of  the  captors'  country. 
In  the  first  place,  Prize  Courts  would  be  unwilling  to  extend  the  ex 
post  facto  defence,  which  has  been  mentioned,  to  non-commissioned 
captors,  (n)  In  the  next  place,  the  non-commissioned  captor  can  rarely 
if  ever  be  inops  consilii :  his  Sovereign  is  bound  to  furnish  him  with 
the  means  of  obtaining  legal  advice,  whenever  the  emergency  arises.  He 
is  not  compelled  by  wind  or  weather,  or  any  vis  major,  or  any  overwhelm- 
ing necessity,  to  act  according  to  his  unaided  discretion,  upon  the  spur 
of  the  moment ;  but  it  is  often  the  bounden  duty  of  the  commissioned 
captor  so  to  act :  and  it  is  therefore  with  reason  and  justice,  that  Prize 
Courts  usually  award  costs  and  damages  to  the  captor,  when  they  decree 
restitution  of  the  vessel  which  he  has  seized.  And  it  has  been  said,  by 
high  authority,  that  in  all  cases  during  the  last  war,  except  the  Acteon, 
it  was  the  endeavour  of  the  English  Prize  Court  so  far  to  relieve  the 
honest  captor;  and  that  the  Acteon,  though  the  circumstances  caused 
the  captor  to  be  condemned  in  costs  and  damages,  did,  in  its  general 
bearing,  confirm  the  rule  which  has  been  stated.(o)  And  even  where 
the  Court  has  decided  that  there  has  been  probable  ground  for  seizure, 
it  has  sometimes  decreed  a  simple  restitution  of  the  ship  without  costs  to 
the  seizors,  who  were  revenue  officers,  acting  under  the  authority  of  the 
Lords  of  the  Admiralty.(p) 
r*41~n  *CCCXXI.  8.  The  last  division  of  the  subject  relates  to  The 

J    Orders  in  Council. 

(k)  "  A  fraudulent  act  of  the  master  or  mariners,  committed  contrary  to  their 
duty  as  such,  to  the  prejudice  of  the  owners  of  the  ship." — Bouvier's  Law  Dic- 
tionary, vol.  i.  p.  159.  (I)  Ib.,  and  p.  175. 

(m)  The  Hiram,  1  Wheaton,  (Amer.)  p.  440.  Story  on  the  Prize  Courts,  by  F. 
T.  Pratt,  D.  C.  L.,pp.  72,  73. 

(n)  The  Elise,  (Dr.  Lushington,)  November,  1854.  Eccles.  and  Adm.  Rep. 
(Spink's,)  vol.  ii.  p.  38.  S.  C.  Reports  of  Cases  in  Adm.  Prize  Court  and  Court 
of  Appeal,  vol.  i.  pt.  1,  p.  90. 

(o)  Ibid. 

(p)  The  Caroline,  June  12,  1855.  Ib.,  vol.  i.  pt.  11,  p.  252.  The  law  of  Blockade 
underwent  a  minute  examination  in  a  judgment  of  the  judicial  committee  during 
the  present  war,  but  no  new  principle  appears  to  have  been  promulgated.  The 
Franciska  and  the  Johanna  Maria,  Reports  of  Cases  in  the  Admiralty  Prize  Court 
and  Court  of  Appeal,  vol.  i.  pt.  2,  p.  287. 
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In  one  of  the  leading  cases  on  this  subject,  Lord  Stowell  said : — 
"  It  is  matter  of  universal  notoriety,  that  the  French  Ruler  published, 
in  November,  1806,  a  Decree  dated  at  Berlin  (from  whence  it  usually 
takes  its  title,)  by  which  he  declared  the  British  Isles  to  be  in  a  state  of 
Blockade ;  that  the  British  Government,  in  January  and  November, 
1807,  published  Orders  of  Blockade ;  the  former  prohibiting  the  trade 
of  Neutrals  between  ports  from  which  the  British  flag  was  excluded,  the 
latter  imposing  a  total  Blockade  of  those  ports.      These  Orders  were  in- 
tended andprofessedto  be  retaliatory  against  France  ;  without  reference 
to  that  character  they  have  not,  and  would  not,  have  been  defended  ;  but 
in  that  character  they  have  been  justly,  in  my  apprehension,  deemed  re- 
concileable  with  those  rules  of  natural  justice  by  which  the  international 
communication  of  independant  States  is  usually  governed.     On  the  26th, 
of  December  following,  the  French  Government  issued  an  edict,  dated 
Milan  (from  whence  it  is  commonly  denominated,)  by  which  a  still  stronger 
pressure  was  imposed  upon  British  commerce  and  British  maritime  war- 
fare.    On  the  26th  of  April,  1809,  the  retaliatory  measure  on  the  part 
of  Great  Britain,  dated  November,  1807,  was  restricted  to  the  extent  of 
its  local  operation.         .......... 

"  The  United  States,  in  March,  1809,  passed  a  Non-intercourse  Act, 
directed  against  both  countries,  but  accompanied  with  a  legislative  de- 
claration that  it  should  cease  to  operate  against  either  Belligerent  which 
should  repeal  their  respective  Orders  of  Blockade. "(<?) 
The  French  Decree  of  Berlin,  in  1806,  was  as  follows  : — 
Art.  1.  "  Les  lies  Britanniques  sont  declarees  en  6tat  de  blocus. 
2.  "  Tout  commerce  et  toute  correspondance  avec  elles  est  defendu." 
*4.  "  Tout  magasin,  marchandise,  ou  proprie"te",  quoi  qu'elle  ^.^ . ,  „-. 
soit,  qui  appartienne  k  un  Anglais  est  de  bonne  prise. 

5.  "  Le  commerce  des  marchandises  Anglaises  est  defendu,  tous  les 
produits  d'industrie  Anglaise  et  de  ses  colonies  sont  de  bonne  prise. 

7.  "  Aucun  vaisseau  qui  vient  directement  d' Angleterre,  ou  de  ses 
colonies,  ne  pourra  entrer  dans  des  ports  Francais,  ou  qui  sont  sous  la 
puissance  Franchise. 

8.  "  Tout  vaisseau  qui,  par  une  fausse  declaration,  se  conduira  contre 
ces  dispositions,  sera  confisque.'Yr) 

The  French  Decree  of  Milan,  in  1807,  contained  a  further  outrage,  of 
the  same  kind,  upon  International  Law.  It  is  not  necessary  to  state  it 
at  length. (s) 

The  Orders  in  Council  were  as  follows  : — 

At  the  Court  of  the  Queen's  Palace,  January  7,  1807. 

Present : 

The  King's  Most  Excellent  Majesty  in  Council. 

«  Whereas  the  French  Government  has  issued  certain  Orders,  which, 

in  violation  of  the  usages  of  war,  purport  to  prohibit  the  commerce  of  all 

neutral  nations  with  his  majesty's  dominions,  and  also  to  prevent  such 

nations  from  trading  with  any  other  country  in  any  articles  the  growth, 

(q)  The  Snipe  and  others,  Edwards's  Admiralty  Reports,  pp.  381-2. 

(r)  Moniteur,  1806,  No.  339.  (a)  De  Martens,  V.,  Suppl.,  pp.  439-442. 
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produce,  or  manufacture  of  his  majesty's  dominions ;  and  whereas  the 
said  Government  has  also  taken  upon  itself  to  declare  all  his  majesty's 
dominions  to  be  in  a  state  of  Blockade,  at  a  time  when  the  fleets  of  France 
and  her  allies  are  themselves  confined  within  their  own  ports  by  the 
superior  valour  and  discipline  of  the  British  navy ;  and  whereas  such 
attempts  on  the  part  of  the  enemy  would  give  to  his  majesty  an  unques- 
tionable right  of  retaliation,  and  would  warrant  his  majesty  in  enforcing 
the  same  prohibition  of  all  commerce  with  France,  which  that  Power 
r#ll<n  va*nly  hopes  to  effect  against  the  commerce  of  his  *majesty's 
J  subjects,  a  prohibition  which  the  superiority  of  his  majesty's 
naval  forces  might  enable  him  to  support,  by  actually  investing  the  ports 
and  coasts  of  the  enemy  with  numerous  squadrons  and  cruisers,  so  as  to 
make  the  entrance  or  approach  thereto  manifestly  dangerous ;  and  whereas 
his  majesty,  though  unwilling  to  follow  the  example  of  his  enemies,  by 
proceeding  to  an  extremity  so  distressing  to  all  nations  not  engaged  in 
the  war,  and  carrying  on  their  accustomed  trade,  yet  feels  himself  bound, 
by  a  due  regard  to  the  just  defence  of  the  rights  and  interests  of  his 
people,  not  to  suffer  such  measures  to  be  taken  by  the  enemy,  without 
taking  some  steps  on  his  part  to  restrain  this  violence,  and  to  retort  upon 
them  the  evils  of  their  own  injustice;  his  majesty  is  thereupon  pleased, 
by  and  with  the  advice  of  his  Privy  Council,  to  order,  and  it  is  hereby 
ordered,  that  no  vessel  shall  be  permitted  to  trade  from  one  port  to 
another,  both  which  ports  shall  belong  to,  or  be  in  the  possession  of 
France  or  her  allies,  or  shall  be  so  far  under  their  control  as  that  British 
vessels  may  not  freely  trade  thereat ;  and  the  commanders  of  his  majesty's 
ships  of  war  and  privateers  shall  be,  and  are  hereby  instructed  to  warn 
every  neutral  vessel  coming  from  any  such  port,  and  destined  to  another 
such  port,  to  discontinue  her  voyage,  and  not  to  proceed  to  any  such 
port ;  and  any  vessel,  after,  being  so  warned,  or  any  vessel  coming  from 
any  such  port,  after  a  reasonable  time  shall  have  been  afforded  for  re- 
ceiving information  of  this  his  majesty's  orders,  which  shall  be  found 
proceeding  to  another  such  port,  shall  be  captured  and  brought  in,  and, 
together  with  her  cargo  shall  be  condemned  as  lawful  prize.  And  His 
Majesty's  Principal  Secretaries  of  State,  the  Lords  Commissioners  of  the 
Admiralty,  and  the  Judges  of  the  High  Court  of  Admiralty,  and  Courts 
of  Vice-Admiralty,  are  to  take  the  necessary  measures  herein  as  to  them 
shall  respectively  appertain. 

«W.  FAWKENER."(<) 

P4141  *At  the  Court  of  the  Queen's  Palace> the  24tb- of  MaJ> 1809- 

Present : 

The  King's  Most  Excellent  Majesty  in  Council. 
"  Whereas  his  majesty  was  pleased,  by  his  Order  in  Council  of  the 
26th  of  April  last,  to  declare  certain  ports  and  places  of  the  countries 
which  have  been  lately  styled  the  kingdom  of  Holland,  to  be  subject  to 
the  restrictions  incident  to  a  strict  and  rigorous  Blockade,  as  continued 
from  his  majesty's  former  Order  of  the  llth  of  November,  1807;  and 
whereas  advices  have  been  received  of  a  certain  Provisional  Agreement, 

(<)  Annual  Register,  1807,  vol.  xlix.  pp.  671-2. 
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entered  into  by  His  Majesty's  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary in  America  with  the  Government  of  the  United  States, 
whereby  it  is  understood  that  His  Majesty's  Orders  in  Council  of  the 
7th  of  January,  and  of  the  llth  of  November,  1807,  shall  be  withdrawn 
so  far  as  respects  the  United  States,  on  the  10th  of  June  next. 

"  And  whereas,  although  the  said  Provisional  Agreement  is  not  such 
as  was  authorized  by  his  majesty's  instructions,  or  such  as  his  majesty 
can  approve,  it  may  already  have  happened,  or  may  happen,  that  persons 
being  citizens  of  the  said  United  States  may  be  led,  by  a  reliance  on  the 
said  Provisional  Agreement,  to  engage  in  trade  with  and  to  the  said  ports 
and  places  of  Holland,  contrary  to,  and  in  violation  of  the  restrictions 
imposed  by  the  said  Orders  of  the  7th  of  January,  and  of  the  llth  of 
November,  1807,  as  altered  by  the  Order  of  the  26th  of  April  last ;  his 
majesty,  in  order  to  prevent  any  inconveniences  that  may  ensue  from 
the  circumstance  above  recited,  is  pleased,  by  and  with  the  advice  of  his 
Privy  Council,  to  order,  and  it  is  hereby  ordered,  that  the  said  several 
Orders  shall  be  suspended,  so  far  as  is  necessary  for  the  protection  of 
vessels  of  the  said  United  States,  so  sailing  under  the  faith  of  the  said 
Provisional  Agreement,  viz :  That  after  the  9th  day  of  June  next,  no 
vessel  of  the  United  States,  which  shall  have  cleared  out  between  the 
19th  of  April  last  and  the  20th  of  July  ensuing,  for  any  of  the  ports  of 
Holland  aforesaid  *from  any  port  of  the  United  States,  shall  be  p,,,, ,-, 
molested  or  interrupted  in  her  voyage  by  the  commanders  of  his  L 
majesty's  ships  or  privateers. 

"  And  it  is  further  ordered,  that  no  vessels  of  the  United  States  which 
shall  have  cleared  out  from  any  port  of  America  previous  to  the  20th  of 
July  next,  for  any  other  permitted  port,  and  shall,  during  her  voyage, 
have  changed  her  destination,  in  consequence  of  information  of  the  said 
Provisional  Agreement,  and  shall  be  proceeding  to  any  of  the  ports  of 
Holland  aforesaid,  shall  be  molested  or  interrupted  by  the  commanders 
of  any  of  His  Majesty's  ships  or  privateers,  unless  such  vessel  shall  have 
been  informed  of  this  Order  on  her  voyage,  and  shall  have  been  warned 
not  to  proceed  to  any  of  the  ports  of  Holland  aforesaid,  and  shall,  not- 
withstanding such  warning,  be  found  attempting  to  proceed  to  any  such 
port. 

"  And  it  is  further  ordered,  that  after  the  said  9th  day  of  June  next, 
no  vessel  of  the  said  United  State.s  which  shall  have  cleared  out,  or  be 
destined  to  any  of  the  ports  of  Holland  from  any  other  port  or  place  not 
subject  to  the  restrictions  of  the  said  Order  of  the  26th  of  April  last, 
after  notice  of  such  Provisional  Agreement  as  aforesaid,  shall  be  molested 
or  interrupted  in  her  voyage  by  the  commanders  of  His  Majesty's  ships 
or  privateers,  provided  such  vessel  shall  have  so  cleared  out  previous  to 
actual  notice  of  this  Order  at  such  place  of  clearance,  or  in  default  of 
proof  of  actual  notice  previous  to  the  like  periods  of  time  after  the  date 
of  this  Order,  as  are  fixed  for  constructive  notice  of  His  Majesty's  Order 
of  the  llth  of  November,  1807,  by  the  Orders  of  the  25th  of  November, 
1807,  and  of  the  18th  of  May,  1808,  at  certain  places  and  latitudes 
therein  mentioned,  unless  such  vessel  shall  have  been  informed  of  this 
Order  on  her  voyage,  and  warned  by  any  of  His  Majesty's  ships  or  pri- 
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vateers  not  to  proceed  to  any  port  of  Holland,  and  shall  notwithstanding 
such  warning,  attempt  to  proceed  to  any  such  port. 

"And  His  Majesty  is  pleased  further  to  order,  and  it  is 
L  J  *hereby  ordered,  that  the  said  several  Orders  of  the  7th  of 
January  and  llth  of  November,  1807,  as  altered  by  the  said  Order  of 
the  26th  of  April  last,  shall  also  be  suspended,  so  far  as  is  necessary 
for  the  protection  of  vessels  of  the  said  United  States  which  shall  clear 
out  to  any  ports  not  declared  to  be  under  the  restriction  of  Blockade  from 
any  port  of  Holland  between  the  9th  day  of  June  and  the  1st  day  of 
July  next :  Provided  always,  that  nothing  that  is  contained  in  the  pre- 
sent Order  shall  extend,  or  be  construed  to  extend,  to  protect  any  vessels 
or  their  cargoes  that  may  be  liable  to  condemnation  or  detention  for  any 
other  cause  than  the  violation  of  the  aforesaid  Orders  of  the  7th  of 
of  January  and  the  llth  of  November,  1807,  as  altered  by  the  said  Order 
of  the  26th  of  April  last. 

"  Provided  also,  that  nothing  in  this  Order  contained  shall  extend,  or 
be  construed  to  extend,  to  protect  any  vessel  which  shall  attempt  to 
enter  any  port  actually  blockaded  by  any  of  His  Majesty's  ships  of  war. 

"And  the  Right  Honourable  the  Lords  Commissioners  of  His  Majesty's 
Treasury,  His  Majesty's  Principal  Secretaries  of  State,  the  Lords  Com- 
missioners of  the  Admiralty,  and  the  Judge  of  the  High  Court  of  Admi- 
ralty, and  the  Judges  of  the  Court  of  Vice- Admiralty,  are  to  give  the 
necessary  directions  herein  as  to  them  may  respectively  appertain. 

"  STEPHEN  COTTRELL."(«) 

The  only  defence  of  these  Orders  by  Lord  Stowell  is,  it  has  been  seen, 
that  they  were  retaliatory.  Why  this  defence  appears  to  the  writer  of 
these  pages  unsatisfactory  and  insufficient,  has  been  already  stated. (x\ 
The  Decrees  and  the  Orders  violated  International  Law. 


[*417]  *CHAPTER  III. 

RIGHT   OP  VISIT  AND   SEARCH. 

CCCXXII.  THE  next  limitation  of  the  general  rights  of  the  Neutral 
is  that  which  flows  from  his  duty  to  submit  to  the  Eights  of  Visit  and 
Search  on  the  part  of  the  Belligerent. (a) 

This  important  subject  will,  perhaps,  be  most  conveniently  discussed 
by  considering : — 

1.  When  the  Right  of  Visit  and  Search  may  be  exercised. 

2.  Where  it  may  be  exercised. 

3.  By  what  kind  of  force. 

(u)  Annual  Register,  1809,  vol.  li.  pp.  763-5.         (z)  Vide  ante,  pp.  248-51. 

(a)  "According  to  every  known  principle  of  reason,  the  establishment  of  any 
rule  of  law  necessarily  implies  that  the  party  interested  in  its  observance  shall 
have  some  means  of  ascertaining  the  fact  of  its  violation." — Letters  of  Sulpicius 
(IV.)  (Lord  Grenville.) 
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4.  How  it  must  be  exercised. 

5.  Upon  what  kind  of  property. 

6.  What  are  the  consequences  to  the  Neutral  of  offering  resistance, 
with  or  without  Convoy,  to  the  exercise  of  this  belligerent  right. 

7.  A  reference  to  the  principal  Treaties  which  have  affirmed,  modified, 
or  taken  away,  between  the  contracting  parties,  this  right. 

CCCXXIII.  First,  as  to  when  this  Right  may  be  exercised.  Even  in 
time  of  peace  it  is  not  lawful  for  a  vessel  to  sail  upon  the  high  seas 
without  any  papers  on  board  indicating  the  nation  to  which  she  belongs. 
Pirates,  hostes  humani  generis,  always  seizable  by  everybody,  and  justi- 
ciable everywhere,  sail  the  seas  in  time  of  peace.  The  lawful  merchant, 
on  this  as  well  as  other  "accounts,  is  bound  by  the  general  principles  of 
International  Law  to  be  furnished  with  documents  *proving  her  r^ . ,  8-. 
nationality  and  her  identity.(o)  This  appears  to  be  an  uncon-  L 
troverted  axiom  of  International  Jurisprudence;  nevertheless,  it  is  evident 
that  two  important  consequences  flow  from  it. 

1.  That  a  vessel  may,  under  extraordinary  circumstances  of  grave 
suspicion,  be  visited  in  time  of  peace  upon  the  high  seas  ;  for  how  other- 
wise could  it  be  ascertained  whether  or  no  she  carried  the  proper  papers 
on  board  ?     Or  for  what  purpose,  if  she  may  not  be  visited,  is  she  to 
carry  them?(c) 

2.  It  follows  that  the  high  seas  are  not,  as  is  sometimes  contended,  a 
place  in  which  no  inquiry  whatever,  under  any  circumstances,  can  be 
exercised  by  the  ships  of  one  State  into  those  of  another ;  though  the 
maintenance  of  this   extreme  proposition  is  necessary  to  sustain   the 
maxim  already  so  much  discussed,  that  "free  ships  make  free  goods." 

CCCXXIV.  It  is  quite  true  that  the  Right  of  Visit  and  Search  is  a 
strictly  belligerent  right,  (d}  But  the  Right  of  Visit  in  time  of  peace, 
for  the  purpose  of  ascertaining  the  nationality  of  a  vessel,  is  a  part, 
indeed,  but  a  very  small  part,  of  the  belligerent  Right  of  Visit  and 
Search. 

When  Bynkershoek  argues  for  the  Right  of  Search  in  time  of  war,  he 
points  out  the  necessity  of  it  in  these  words,  "  Velim  animadvertas, 
eatenus  utique  licitum  esse  amicani  navem  sistere,  ut  non  ex  fallaci 
forte  aplustri,  sed  ex  ipsis  instrumentis  in  navi  repertis  constet,  navem 
amicain  esse."(e) 

*Surely  this  reasoning  applies  to  the  right  of  ascertaining  the 
national  character  of  a  suspected  pirate  in  time  of  peace ;  and  it 

(i)  "Tin  des  principes  du  droit  des  gens  est,  que  tout  navire  doit  6tre  muni  de 
pieces  de  bord,  qui  permettent  de  constater  son  identite",  et  de  reconnaitre  sa 
nationality.  Tout  navire  neutre  qui,  en  temps  depaix,  navigue  arms'  sans  pieces  de 
bord,  s'expose  a  etre  traite*  comme  pirate." — De  Pistoye  et  Duverdy,  Traite"  des 
Prises,  t.  i.  p.  416. 

(c)  "  Nous  avons  dit  que  le  pavilion  avait  cesse  d'etre  une  marque  certaine  de 
la  nationalite  des  navires ;  que  tous,  marchands  et  de  guerres,  ils  se  permettaient 
d'arborer  des  couleurs  mensongeres." — De  Hautefeuille,  t.  iii.  p.  438. 

(d)  Le  Louis,  2  Dodson's  Adm.  Rep.,  p.' 2 10.     La  Jeune  Eugenie,  2  Mason's 
(Amer.)  Rep.,  p.  409,  and  cited  in  the  Antelope,  10  Wheaton's  (Amer.)  Rep.,  p.  66. 

(e)  Q.  J.  P.,  c.  xiv.     She  must  at  least  have  a  register  on  board,  though  that 
may  be  sufficient. — 1  Paine's  (Amer.)  Rep.,  p.  594,  1  Kent's  Comment.,  p.  161. 
(158.)  n.  (c.) 
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may  be  added,  that  it  appears  to  have  been  so  considered  by  no  less  a 
jurist  than  Mr.  Chancellor  Kent.(/) 

CCCXXV.  Whatever  may  be  the  correct  opinion  with  respect  to  the 
Right  of  Visit  in  time  of  peace,  the  right,  in  time  of  war,  to  visit,  to 
search,  and  to  detain  for  search,  is  a  belligerent  right,  which  cannot  be 
drawn  into  question  ;(g\  it  is  a  right  which  a  Belligerent  may  exercise 
over  every  vessel,  not  being  a  ship  of  war,  or,  as  it  is  sometimes  called, 
a  public  vessel,  that  he  meets  with  on  the  ocean. (Jij  This  right  is  so 
rooted  in  the  law  and  practice  of  nations,  that  great  institutional  writers 
rather  refer  to  it  as  acknowledged  than  vindicate  its  existence. (i) 

This  right  of  mitigated  Visit  in  time  of  peace,  is  sometimes  delicately 
described  as  the  Right  of  Approach.  It  is  called  by  the  French,  droit 
d'enquete  du  pavilion,  as  distinguished  from  the  droit  de  visite  ou  de 
recherche  ;(&)  and  it  is  said  that  this  nationality  of  the  flag  may  be  ascer- 
tained by  signals  and  hailing,  and  that  even  when  there  is  a  suspicion 
r*l9'm  °^  P*racv>  a^  proceedings  beyond  the  exchange  of  *hailing  and 
•J  signals,  must  be  taken  at  the  risk  of  the  man-of-war(?)  who  visits. 
Whether  these  limitations  be  just  or  not,  it  is  unquestionable  that  the 
Visit,  for  the  purpose  of  ascertaining  the  nationality  of  the  vessel,  must 
be  exercised  without  the  Right  of  Search,  which  is  exclusively  incident 
to  a  Belligerent. 

CCCXXVI.  A  serious  controversy  at  one  time  took  place  between  the 
United  States  of  North  America  and  Great  Britain,  on  account  of  a  claim 
put  forth  by  the  latter  Power  to  detain  vessels  suspected  of  being  engaged 
in  the  Slave  Trade,(m)  in  order  to  ascertain  the  nation  to  which  they 
belonged.  The  claim  was  thus  expressed  by  Lord  Aberdeen,  the  then 
Secretary  for  Foreign  Affairs  : — 

"In  certain  latitudes,  and  for  a  particular  object,  the  vessels  referred 
to  are  visited,  not  as  American,  but  either  as  British  vessels  engaged  in 
an  unlawful  traffic,  and  carrying  the  flag  of  the  United  States  for  a  crimi- 
nal purpose,  or  as  belonging  to  States  which  have  by  Treaty  ceded  to 
Great  Britain  the  Right  of  Search,  and  which  right  it  is  attempted  to 
defeat  by  fraudulently  bearing  the  protecting  flag  of  the  Union  ;  or  finally, 
they  are  visited  as  piratical  outlaws,  possessing  no  claim  to  any  flag  or 
nationality  whatever. 

"  Here,  it  will  be  seen,  are  three  classes  of  cases  enumerated,  in  which 
the  right  of  Visitation  and  Search  (for  such  we  have  shown  it  to  be) 

(/)  1  Commentaries,  n.  6,  to  p.  153 

(g)  Merlin,  Re"p.  t.  xiii.  p.  115.  Le  Louis,  2  Dodson's  Adm.  Rep.,  p.  244.  The 
Anna  Maria,  2  Wheaton's  (Amer.)  Rep.,  p.  332. 

(A)  "  Im  Uebrigen  kann  selbst  die  Maxime,  '  Frei  Schiff  frei  Gut,'  das  recht  der 
Neutralen  nicht  ausschliessen,  da  wenigstens  immer  eine  Nachfrage  und  Nachsu- 
chung  nach  Contrebande,  desgleichen  nach  der  Nationalit'at  des  Schiffes,  vergonnt 
werden  muss." — Heffters,  p.  296,  §  178. 

(/)  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  xiv.  Valin,  Ordonn.,  1.  iii.  t.  ix.  art.  xii.  Vat- 
tel,  1.  iii.  c.  vii.  s.  114.  De  Martens,  viii.  c.  7,  s.  321.  Kent,  Comm.,  i.  pp.  153-4-5. 
Heffters,  p.  294,  s.  167. 

(fc)  Ortolan,  Dipl.  de  la  Mer,  p.  242. 

(I)  Ib.,  and  note  (a)  by  Mr.  Lawrence  to  his  edition  of  Wheaton's  Elem.,  p.  187. 

(m)  Vide  ante,  vol.  i.  c.  xvii.,  for  an  account  of  the  Treaties  authorizing  in  time 
of  peace  the  capture  of  vessels  belonging  to  certain  States  engaged  in  this  detest- 
able traffic. 
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may  be  exercised  under  the  British  claim.  The  first  class  is  that  of 
British  vessels  engaged  in  an  unlawful  traffic,  and  seeking  to  screen  their 
offence  under  the  American  flag.  The  second  consists  of  vessels  belong- 
ing to  other  States,  which  have  by  Treaty  ceded  to  Great  Britain  the 
Right  of  Visitation  and  Search,  and  which  right  is  attempted  to  be  de- 
feated by  fraudulently  *bearing  the  protecting  flag  of  the  United 
States.  The  third  comprises  piratical  outlaws,  possessing  no 
rightful  claim  to  any  flag  or  national  character  whatsoever." (n\ 

All  these  positions  were  strongly  contested  by  the  North  American 
United  States.  It  was  said  to  be  impossible  to  distinguish  this  right  of 
ascertaining  the  national  character  of  the  vessel  from  the  belligerent  right 
of  Visitation  :  further,  that  Visitation  without  Search  would  be  nugatory, 
and  that  though  the  naval  officer  who  visted  might  be  ordered,  and 
might  be  bound  to  release  the  vessel  the  moment  that  her  national  cha- 
racter was  ascertained,  yet  it  would  always  depend  upon  his  judgment 
whether  or  no  the  vessel  did  or  did  not  belong  to  any  of  the  three  classes 
mentioned  above.  That  it  might  be  necessary  to  bring  her  into  the 
Admiralty  Court  for  a  decision  upon  the  point,  and  that  thus,  in  time  of 
peace,  rights  exclusively  appertaining  to  war  would  be  frequently  exer- 
cised. That  as  to  indemnification  by  costs  and  damages,  first,  the  obtain- 
ing them  was  uncertain ;  and,  secondly,  they  would  probably  be  inade- 
quate. 

That  as  to  piratical  outlaws,  the  Supreme  Court  of  the  United  States 
had  holden,  that  their  character  must  be  ascertained  by  other  means 
than  Visitation  and  Search ;  that,  in  fact,  pirates  were  no  longer  formi- 
dable, and  that  piracy  was  rare. 

It  can  scarcely  be  denied  that  this  argument,  whatever  may  be  thought 
of  those  which  preceded  it,  was  extremely  weak.  And  it  is  difficult  to 
see  why  the  penalty  of  costs  and  damages  should  not  operate  as  a  suffi- 
cient check  upon  the  possible  abuse  incident  to  the  inquiry  of  ascertain- 
ing the  national  character  of  the  suspected  vessel. (o) 

*It  is  the  language  of  the  Prize  Court  of  the  North  American 
United  States  that,  "  Upon  the  ocean,  in  time  of  peace,  all  possess 
an  entire  equality.  It  is  the  common  highway  of  all,  appropriated  to 
the  use  of  all ;  and  no  one  can  vindicate  to  himself  a  superior  or  ex- 
clusive prerogative  there.  Every  ship  sails  there  with  the  unquestion- 
able right  of  pursuing  her  own  lawful  business  without  interruption ;  but, 

(ri)  Wheaton  on  the  Right  of  Search,  pp.  153-4. 

(o)  Ibid.  The  Antelope,  10  Wheaton's  (Amer.)  Rep.,  p.  66.  The  dispute  was 
closed  by  the  Treaty  of  Washington  of  1842.  "The  parties  mutually  stipulate 
that  each  shall  prepare,  equip,  and  maintain  in  service  on  the  coast  of  Africa  a 
sufficient  and  adequate  squadron,  or  naval  force  of  vessels,  of  suitable  number8 
and  descriptions,  to  carry  in  all  not  less  than  eighty  guns,  to  enforce,  separately 
and  respectively,  the  laws,  rights,  and  obligations  of  each  of  the  two  countries 
for  the  suppression  of  the  Slave  Trade ;  the  said  squadrons  to  be  independent  of 
each  other,  but  the  two  Governments  stipulating  nevertheless  to  give  such  orders 
to  the  officers  commanding  their  respective  forces  as  shall  enable  them  most 
effectually  to  act  in  concert  and  co-operation,  upon  mutual  consultation,  as  exi- 
gencies may  arise,  for  the  attainment  of  the  true  object  of  this  article;  copies  of 
all  such  orders  to  be  communicated  by  each  Government  to  the  other  respectively." 
— Treaty  between  Great  Britain  and  the  United  States,  dated  Washington,  9th 
Aug.,  1842;  Hertslet's  Treaties,  vol.  iii.  p.  853. 
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whatever  may  be  that  business,  she  is  bound  to  pursue  it  in  such  a 
manner  as  not  to  violate  the  rights  of  others.  The  general  maxim  in 
such  cases  is,  sic  utere  tuo,  ut  non  alienum  Icedas. 

"  It  has  been  argued,  that  no  ship  has  a  right  to  approach  another  at 
sea,  and  that  every  ship  has  a  right  to  draw  round  her  a  line  of  jurisdic- 
tion, within  which  no  other  is  at  liberty  to  intrude.  In  short,  that  she 
may  appropriate  so  much  of  the  ocean  as  she  may  deem  necessary  for 
her  protection,  and  prevent  any  nearer  approach. 

"This  doctrine  appears  to  us  novel,  and  is  not  supported  by  any 
authority.     It  goes  to  establish  upon  the  ocean  a  territorial  jurisdiction, 
like  that  which  is  claimed  by  all  nations  within  cannon-shot  of  their  shores, 
in  virtue  of  their  general  sovereignty.     But  the  latter  right  is  founded 
upon  the  principle  of  sovereign  and  permanent  appropriation,  and  has 
never  been  successfully  asserted  beyond  it.     Every  vessel  undoubtedly 
has  a  right  to  the  use  of  so  much  of  the  ocean  as  she  occupies,  and  as  is 
essential  to  her  own  movements.     Beyond  this,  no  exclusive  right  has 
r*4.931  ever  y6*1  keen  recognized,  and  we  see  no  reason  for  admitting  *its 
-I  existence.     Merchant  ships  are  in  the  constant  habit  of  approach- 
ing each  other  on  the  ocean,  either  to  relieve  their  own  distress,  to  pro- 
cure information,  or  to  ascertain  the  character  of  strangers ;  and  hitherto 
there  has  never  been  supposed  in  such  conduct  any  breach  of  the  custom- 
ary observances,  or  of  the  strictest  principles  of  the  Law  of  Nations. 
In  respect  to  ships  of  war  sailing,  as  in  the  present  case,  under  the 
authority  of  their  Government,  to  arrest  pirates  and  other  public  offenders, 
there  is  no  reason  why  they  may  not  approach  any  vessels  descried  at 
sea,  for  the  purpose  of  ascertaining  their  real  characters.     Such  a  right 
seems  indispensable  for  the  fair  and  discreet  exercise  of  their  authority ; 
and  the  use  of  it  cannot  be  justly  deemed  indicative  of  any  design  to  in- 
sult or  injure  those  they  approach,  or  to  impede  them  in  their  lawful 
commerce.     On  the  other  hand,  it  is  as  clear,  that  no  ship  is,  under  any 
such  circumstances,  bound  to  lie  by  or  wait  the  approach  of  any  other 
ship.     She  is  at  full  liberty  to  pursue  her  voyage  in  her  own  way,  and 
to  use  all  necessary  precautions  to  avoid  any  suspected  sinister  enterprise, 
or  hostile  attack.     She  has  a  right  to  consult  her  own  safety ;  but,  at  the 
same  time,  she  must  take  care  not  to  violate  the  rights  of  others.     She 
may  use  any  precautions  dictated  by  the  prudence  or  fears  of  her  officers, 
either  as  to  delay,  or  the  progress  or  course  of  her  vogage ;  but  she  is 
not  at  liberty  to  inflict  injuries  upon  other  innocent  parties,  simply 
because  of  conjectural  dangers.     These  principles  seem  to  us  the  natural 
result  of  the  common  duties  and  rights  of  nations  navigating  the  ocean 
in  time  of  peace.     Such  a  state  of  things  carries  with  it  very  different 
obligations  and  responsibilities  from  those  which  belong  to  public  war, 
and  is  not  to  be  confounded  with  it."(p ) 

The  law  is  perhaps  as  clearly  stated  as  the  nature  of  the  case  will 
admit  by  Mr.  Chancellor  Kent,^)  when  he  says,  "  The  inter-visitation 
94T  °^  ships  at  sea  is  a  branch  of  the  law  *of  self-defence,  and  is,  in 
point  of  fact,  practised  by  the  public  vessels  of  all  nations,  in- 

(p)  The  Marianua  Flora,  11  Wheaton's  (Amor.)  Eep.,  pp.  42-4. 
(?)  1  Comment.,  p.  154,  (153,)  note  (6). 
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eluding  those  of  the  United  States,  when  the  piratical  character  of  a 
vessel  is  suspected.  The  Right  of  Yisit  is  conceded  for  the  sole  purpose 
of  ascertaining  the  real  national  character  of  the  vessel  sailing  under 
suspicious  circumstances,  and  is  wholly  distinct  from  the  Right  of  Search. 
It  has  been  termed  by  the  Supreme  Court  of  the  United  States  the  right 
of  approach  for  that  purpose  ;(<?)  and  it  is  considered  to  be  well  war- 
ranted by  the  principles  of  public  law  and  the  usage  of  nations/Yr) 

CCCXXVII.  Secondly  as  to  ichere  this  right  may  be  exercised. 

This  may  be  considered  affirmatively  and  negatively  .(s\  Affirmatively 
it  may  be  exercised,  1st,  in  the  Belligerent's  own  waters ;  2ndly,  in  those 
of  his  enemy,  and  thirdly,  upon  the  high  seas.  Negatively,  it  may  not 
be  exercised  in  the  ports,  harbours,  or  territorial  waters  of  a  Neutral. 

The  law  as  to  this  subject  has  been  already  dwelt  upon  at  length  in  a 
former  part  of  this  work.M 

CCCXXVIII.  A  delicate  question  sometimes  arises  as  to  the  right 
and  duty  of  a  Neutral  State  with  respect  to  prizes  made  by  Belligerents 
in  violation  of  Neutrality.  The  Prize  Courts  of  the  United  States  of 
North  America  appear  to  have  laid  down  sound  rules  of  International 
Law  upon  this  subject.  They  rightly  hold,  that  whenever  a  capture  is 
made  by  a  Belligerent  in  violation  of  Neutrality,  if  the  prize  come  vol- 
untarily within  the  jurisdiction  of  the  Neutral,  it  should  be  restored  to 
its  original  owner.  But  this  jurisdiction  in  such  cases  does  not  extend 
beyond  the  authority  to  decree  restitution  of  the  specific  property,  with 
the  costs  and  expenses  incurred  by  the  judicial  proceeding.  The  Neu- 
tral, it  is  rightly  said  by  the  *North  American  Courts,  must  r^Anc-i 
entirely  disclaim  any  right  to  inflict  damages ;  and  it  is  no  part  L 
of  the  duty  of  a  neutral  nation  to  interpose,  upon  the  mere  footing  of  the 
Law  of  Nations,  to  settle  all  the  rights  and  wrongs  which  may  grow  out 
of  a  capture  between  Belligerents.  Strictly  speaking,  there  can  be  no 
such  thing  as  a  marine  tort  between  the  Belligerents.  Each  has  an 
undoubted  right  to  exercise  all  the  rights  of  war  against  the  other ;  and 
it  cannot  be  a  matter  of  judicial  complaint,  that  they  exercised  with 
severity,  even  if  the  parties  do  go  beyond  those  rules  which  the  custom- 
ary laws  of  war  justify.  At  least,  they  have  never  been  deemed  to  be 
within  the  cognizance  of  the  prize  tribunals  of  neutral  nations.  The 
captors  are  amenable  to  their  own  Government  exclusively  for  any  excess 
or  irregularity  in  their  proceedings;  and  a  neutral  nation  ought  no 
otherwise  to  interfere,  than  to  prevent  captors  from  obtaining  any  unjust 
advantage  by  a  violation  of  neutral  jurisdiction.  Neutral  nations  may, 
indeed,  inflict  pecuniary  or  other  penalties  on  the  parties  for  any  such 
violation ;  but  this  must  be  professedly  in  vindication  of  its  own  rights, 
and  not  by  way  of  compensation  to  the  captured.  When  called  upon  by 
either  of  the  Belligerents  to  act  in  such  cases,  all  that  justice  seems  to 
require  is,  that  the  neutral  nation  should  fairly  execute  its  own  laws,  and 
give  no  asylum  to  the  property  unjustly  captured.  It  is  bound,  therefore, 
to  restore  the  property  if  found  within  its  own  ports;  but  beyond  this  it 

(q)  The  Marianna  Flora,  11  Wbeaton's  (Amer.)  Rep.,  vol.  i.  p.  43. 

(r)  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  cxiv. 

(s)  Merlin,  Re"p.,  t.  xiii.  p.  111.  (<)  Vide  ante,  vol.  i.  cc.  vi.  vii. 
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is  not  obliged  to  interpose  between  the  Belligerents.  If,  indeed,  it  were 
otherwise,  there  would  be  no  end  to  the  difficulties  and  embarrassments 
of  neutral  prize  tribunals.  They  would  be  compelled  to  decide  in  every 
variety  of  shape  upon  marine  trespasses,  in  rem  and  in  personam, 
between  Belligerents,  without  possessing  adequate  means  of  ascertaining 
the  real  facts,  or  of  compelling  the  attendance  of  foreign  witnesses ;  and 
thus  they  would  draw  within  their  jurisdiction  almost  every  incident  of 
prize.  Such  a  course  of  things  would  necessarily  create  irritations  and 
r*l9fil  ar"mositiesj  and  very  soon  embark  neutral  nations  in  *all  the 
J  controversies  and  hostilities  of  the  conflicting  parties.  Conside- 
rations of  public  policy,  therefore,  confirm  the  Law  of  Nations  on  this 
subject,  (w) 

CCCXXIX.  The  Courts  of  the  North  American  United  States  allow 
that  the  property  may  be  condemned  in  the  Courts  of  the  captor  while 
lying  in  a  neutral  country ;  but  still  they  rightly  hold  that  it  can  only  be 
so  adjudicated  upon  while  the  possession  of  the  captor  remains :  but  if  it 
be  divested,  either  in  fact  or  by  operation  of  law,  that  possession  is  gone 
which  can  alone  sustain  the  jurisdiction.  And  it  is  to  be  observed,  that 
d,  fortiori,  where  the  property  is  already  in  the  custody  of  a  neutral  tri- 
bunal, and  the  title  in  these  is  sub  judice,  no  other  foreign  Court  can  by 
any  adjudication  of  its  own,  rightfully  take  away,  forestall,  or  defeat  the 
jurisdiction  of  this  neutral  tribunal.(x) 

This  would  be  to  exercise,  or  to  attempt  to  exercise,  a  sovereign  au- 
thority over  the  Court  having  possession  of  the  thing,  and  it  would  be  to 
take  from  an  independent  State  the  right  of  vindicating  its  own  justice, 
and  of  fulfilling  its  own  obligations  as  a  Neutral. 

The  United  States  have  therefore  restored  prizes  made  by  armed  vessels, 
which  in  making  them  have  violated  the  Neutrality  of  the  United  States, 
when  these  prizes  have  been  brought  into  their  ports.(y)  They  have 
even  restored  a  prize,  so  taken  in  violation  of  their  Neutrality,  when  it 
has  been  claimed  by  the  original  wrong-doer,  though  it  may  have  come 
back  to  his  possession  after  a  regular  condemnation  as  prize ;  neverthe- 
less, it  is  not  to  be  supposed  that  a  regular  condemnation  would  not  be 
considered  by  them  as  protecting  the  title  of  a  third  person,  being  a 
bond  fide  purchaser,  without  notice  of  the  original  defect. (2)  Lawful 
f*4271  caPtors  mav>  by  a  violation  of  the  municipal  regulations  of  *the 
-I  State  within  whose  limits  their  prize  is  brought,  work  a  forfeiture 
of  it.(a) 

In  these  doctrines  a  severe  but  a  just  conception  of  the  duties  and 
rights  of  Neutrality  appears  to  be  embodied. 

CCCXXX.  Thirdly,  by  what  kinds  of  force  this  Right  may  be  exer- 
cised. 

(u)  La  Amistad  de  Rues,  5  Wheaton's  (Amer.)  Rep.,  p.  385. 

(z)  The  Santissima  Trinidad,  7  Wheaton's  (Amer.)  Rep.,  p.  355. 

(y)  The  Gran  Para,  7  Wheaton's  (Amer.)  Rep.,  p.  471. 

(2)  The  Arrogante  Barcelones,  ib.,  p.  496. 

(a)  The  Josefa  Segunda,  5  Wheaton's  (Amer.)  Rep.,  p.  338.  Bynk.,  Q.  J.  P.,  1. 
xv.,  in  fine.  Such  was  the  doctrine  of  the  Courts  of  Holland,  from  which  Bynker- 
shoek  himself  dissented. 


RIGHT    OF    VISIT    AND    SEARCH.  319 

First,  it  must  be  exercised  by  an  armed  force,  not  by  a  merchant- 
vessel. 

Secondly,  it  must  be  exercised  by  a  vessel  commissioned  by  the  autho- 
rity of  the  State  to  which  she  belongs. 

Such  vessels  are  of  two  kinds  : — 

1.  The  regular  navy — the  public  ships  of  the  State. 

2.  Private  vessels  commissioned  for  the  purposes  of  the  particular  war, 
or,  as  they  are  generally  called,  privateers.     The  subject  of  privateers 
has  been  dealt  with  in  a  former  volume  of  this  work. (6)     The  power  of 
granting  commissions  and  the  consequences  of  exercising  belligerent 
rights  without  them,  have  been  especially  considered.     To  these  former 
remarks  it  should  be  added,  that  it  would  not  seem  to  be  just  to  condemn 
a  person  acting  with  good  faith  under  an  illegal  commission  as  guilty  of 
piracy,  (c) 

In  the  present  war,  England  and  France  have  as  yet  waived  their  un- 
questionable right  of  commissioning  privateers.  Russia  has  maintained 
a  silence  upon  this  subject.  It  is  true  that  great  abuses  were  perpetra- 
ted by  privateers :  it  is  untrue,  as  will  presently  be  seen,  that  they  alto- 
gether escaped  punishment  in  the  Prize  Courts.  However,  in  the  present 
war,  the  Queen  of  England  has  declared  that  "  it  is  not  "her  present  inten- 
tion to  issue  letters  of  marque  for  the  commissioning  of  privateers. "(c?) 

*CCCXXXI.  Fourthly,  how  this  Right  must  be  exercised.        r*AOQ-\ 

It  is  a  principle  which  governs  the  whole  subject,  that  this  L 
Right  of  Visit  and  Search  must  be  conducted  with  as  much  regard  to  the 
rights  and  safety  of  the  vessel  detained  as  is  consistent  with  a  thorough 
examination  of  her  character  and  voyage. 

All  that  is  necessary  to  this  object  is  lawful,  all  that  transcends  it  is 
unlawful,  (e) 

Whatever  may  be  the  injury  that  casually  results  to  an  individual 
from  the  act  of  another,  while  pursuing  the  reasonable  exercise  of  an 
established  right,  it  is  his  misfortune.  The  law  pronounces  it  damnum 
absque  injurid,  and  the  individual  from  whose  act  it  proceeds  is  liable 
neither  at  law,  nor  in  the  forum  of  conscience.  The  principal  right 

(6)  Vol.  i.  p.  393. 

(c)  United  States  v.  Klintock,  5  Wheaton's  (Amer.)  Rep.,  p.  149.     The  subject 
is  here  glanced  at,  but  no  judicial  opinion  expressed. 

(d)  Order  in  Council  of  28th  March,  1854.     Speaking  of  privateers,  Lord  Gren- 
ville  said,  "  The  maxims  of  the  British  Naval  Code  do  not  depend  on  the  fluctuating 
circumstances  of  occasional  interest.   They  are  fixed  and  permanent,  drawn  either 
from  the  immutable  principles  of  natural  law,  or  from  the  long-established  usage 
of  civilized  societies  ;  and  whoever  will  turn  from  the  fleeting  dreams  of  modern 
speculation,  to  the  immortal  works  of  the  great  masters  of  this  science,  will  easily 
convince  himself  that  no  practice  can  be  more  consonant  to  reason  and  justice 
than  that  of  carrying  on  public  war  in  some  degree  by  individual  exertions.   Nor, 
although  it  be  trufe  that  occasional  irregularities  may  prevail,  ought  this  country 
to  renounce  an  important  right,  merely  because  we  hear  some  exaggerated  state- 
ments of  rapine  and  violence  committed  by  those  who  exercise  it.   Such  assertions 
are  made  with  great  facility,  because  it  is  almost  always  impossible  to  disprove 
them,  unless  the  Neutral  would  pursue  his  complaint  in  those  Courts  which  are 
constantly  open  for  his  redress." — Speech  of  Lord  Grenville  in  the  House  of  Lords, 
Nov.  13,  1801,  on  the  Motion  for  an  Address,  &c.,  (published  1802,)  pp.  94-5. 

(e)  The  Anna  Maria,  2  Wheaton's  (Amer.)  Rep.,  p.  332.   The  Eleanor,  ib.,  p.  358. 
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necessarily  carries  with  it  also  all  the  means  essential  to  its  exercise.  A 
vessel  must  be  pursued  in  order  to  be  detained  for  examination.  And 
if  in  the  pursuit  she  has  been  in  any  way  injured,  e.  g.,  dismasted,  upset, 
stranded,  or  even  run  on  shore,  and  lost,  it  would  be  an  unfortunate  case, 
but  the  pursuing  vessel  would  be  acquitted. 

PM.9QT  CCCXXXII.  The  mode  of  summoning  the  Neutral  to  undergo 
L  J  *Visitation  is  by  the  firing  of  a  cannon-shot  on  the  part  of  the 
Belligerent.  The  distance  at  which  this  shall  be  fired  has  often  been  the 
subject  of  particular  convention,  but  the  name  given  to  it  is  usually  that 
which  is  borrowed  from  the  French,  viz.,  semonce,  coup  d' assurance  ;(f\ 
though  it  has  also  been  called  by  Jurists  who  use  the  English  tongue, 
the  affirming  gun.  This  subject  and  the  general  question  of  damage 
done  to  the  Neutral  in  consequence  of  his  neglecting  to  obey  the  sum- 
mons of  the  Belligerent  was  much  considered  by  the  Judges  of  the  North 
American  United  States  in  the  case  of  the  Marianna  Flora. 

«  We  are  not  disposed  (the  American  Judge  said)  to  admit  that  there 
exists  any  such  universal  rule  or  obligation  of  an  affirming  gun,  as  has 
been  suggested  at  the  bar.  It  may  be  the  law  of  the  maritime  States  of 
the  European  Continent  already  alluded  to,  founded  in  their  own  usages 
or  positive  regulations,  but  it  does  not  hence  follow  that  it  is  binding 
upon  all  other  nations,  It  was  admitted,  at  the  argument,  that  the 
English  practice  is  otherwise ;  and,  surely,  as  a  maritime  Power,  England 
deserves  to  be  listened  to  with  as  much  respect,  on  such  a  point,  as  any 
other  nation.  It  was  justly  inferred,  that  the  practice  of  America  is 
conformable  to  that  of  England ;  and  the  absence  of  any  counter  proof 
on  the  record  is  almost  of  itself  decisive.  Such,  however,  as  the  practice 
is,  even  among  the  continental  nations  of  Europe,  it  is  a  practice  adopted 
with  reference  to  a  state  of  war  rather  than  peace.  It  may  be  a  useful 
r*4.3(Tl  Precau^on  *°  prevent  conflicts  between  *Neutrals,  and  allies, 
-"  and  Belligerents,  and  even  between  armed  ships  of  the,  same 
nation.  But  the  very  necessity  of  the  precaution  in  time  of  war  arises 
from  circumstances  which  do  not  ordinarily  occur  in  time  of  general 
peace.  Assuming,  therefore,  that  the  ceremony  might  be  salutary  and 
proper  in  periods  of  war,  and  suitable  to  its  exigencies,  it  by  no  means 
follows  that  it  is  justly  to  be  insisted  on  at  the  peril  of  costs  and  damages 
in  peace.  In  any  view,  therefore,  we  do  not  think  this  omission  can 
avail  the  claimants. 

"  Again ;  it  is  argued  that  there  is  a  general  obligation  upon  armed 
ships,  in  exercising  the  Right  of  Visitation  and  Search,  to  keep  at  a 
•distance,  out  of  cannon-shot,  and  to  demean  themselves  in  such  a  manner 
as  not  to  endanger  Neutrals.  And  this  objection,  it  is  added,  has  been 

(/)  Heffters,  s.  169.  "Lorsque  deux  vaisseaux  de  guerre  se.  rencontrent  a  la 
haute  mer,  sous  quelque  pavilion  qu'ils  aient  navigue*  jusqu'a  ce  moment,  celui 
des  deux  qui  desire  connaitre  re"ellement  la  nationality  de  1'autre,  arbore  ses  vraies 
couleurs,  et  tire  un  coup  de  canon,  soit  a  poudre,  soit  a  boulet  perdu.  L'autre 
batiment  doit  re"pondre  de  la  meme  maniere,  c'est-a-dire,  hisser  son  pavilion,  et 
tirer  6galement  un  coup  de  canon  a  boulet  perdu  ou  a  poudre.  Ce  coup  de  canon, 
appele  coup  d'assurance,  est  la  parole  d'honneur  donne"e  par  le  commandant,  par 
l'<$tat-major  tout  entier,  que  le  pavilion  qui  flotte  sur  leurs  tetes  est  bien  celui  de 
la  nation  proprie"taire  du  batiment." — Hautefeuille,  t.  iii.  pp.  438-9. 
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specially  provided  for,  and  enforced  by  the  stipulations  of  many  of  our 
own  Treaties  with  foreign  Powers.  It  might  be  a  decisive  answer  to  this 
argument,  that  here  no  Eight  of  Visitation  and  Search  was  attempted  to 
be  exercised.  Lieutenant  Stockton  did  not  claim  to  be  a  Belligerent 
entitled  to  search  Neutrals  on  the  ocean.  His  commission  was  for  other 
objects.  He  did  not  approach  or  subdue  the  Marianna  Flora,  in  order 
to  compel  her  to  submit  to  his  search,  but  with  other  motives.  He  took 
possession  of  her,  not  because  she  resisted  the  Right  of  Search,  but 
because  she  attacked  him  in  a  hostile  manner,  without  any  reasonable 
cause  or  provocation. 

-  "  Doubtless,  the  obligation  of  Treaties  is  to  be  observed  with  entire 
good  faith  and  scrupulous  care.    But,  stipulations  in  Treaties  having  sole 
reference  to  the  exercise  of  the  rights  of  Belligerents  in  time  of  war, 
cannot  upon  any  reasonable  principles  of  construction,  be  applied  to 
govern  cases  exclusively  of  another  nature,  and  belonging  to  a  state  of 
peace.     Another  consideration,   quite  sufficient  to  establish  that  such 
stipulations  cannot  be  applied  in  aid  of  the  present  case,  is,  that  whatever 
may  be  our  duties  to  other  nations,  we  have  no  such  Treaty  subsisting 
with  Portugal.     It  will  scarcely  be  pretended  that  we  are  bound  to 

*  Portugal  by  stipulations,  to  which  she  is  no  party,  and  by  p^o-i-i 
which  she  incurs  no  correspondent  obligation. 

"  Upon  the  whole,  we  are  of  opinion,  that  the  conduct  of  Lieutenant 
Stockton,  in  approaching,  and  ultimately  in  subduing  the  Marianna 
Flora,  was  entirely  justifiable.  The  first  wrong  was  done  by  her,  and 
his  own  subsequent  acts  were  a  just  defence  and  vindication  of  the  rights 
and  honour  of  his  country,^)  in  any  Court  of  International  Justice. "(A) 

In  the  foregoing  sentences  the  language  of  the  North  American  Prize 
Courts  has  been  adopted.  It  is  in  perfect  harmony  with  the  doctrine  of 
the  British  Courts  of  International  Law  : — "  The  right  (Lord  Stowell 
observes)  of  visiting  and  searching  merchant-ships  upon  the  high  seas, 
whatever  be  the  ships,  whatever  be  the  cargoes,  whatever  be  the  desti- 
nations, is  an  incontestible  right  of  the  lawfully  commissioned  cruisers 
of  a  belligerent  nation — be  the  ships,  the  cargoes,  and  the  destinations 
what  they  may — because,  till  they  are  visited  and  searched,  it  does  not 
appear  what  the  ships,  or  the  cargoes,  or  the  destinations  are;  and  it  is 
for  the  purpose  of  ascertaining  these  points  that  the  necessity  of  this 
Right  of  Visitation  and  Search  exists.  This  right  is  so  clear  in  principle, 
that  no  man  can  deny  it  who  admits  the  legality  of  maritime  capture ; 
because  if  you  are  not  at  liberty  to  ascertain  by  sufficient  inquiry  whether 
there  is  property  that  can  legally  be  captured,  it  is  impossible  to  capture. 
Even  those  who  contend  that  free  ships  make  free  goods,  must  admit 
the  exercise  of  this  right  at  least  for  the  purpose  of  ascertaining  whether 
the  ships  are  free  ships  or  not.  The  right  is  as  clear  in  practice  as  in 
theory ;  for  practice  is  uniform  and  universal  upon  the  subject.  The 
many  European  Treaties  which  refer  to  this  right,  refer  to  it  as  pre-ex- 
isting, and  merely  regulate  the  exercise  of  it.  *A11  writers  upon  ^ jo9-i 
the  Law  of  Nations  unanimously  acknowledge  it,  without  the  I 

(g)  The  Marianna  Flora,  11  Wheaton's  (Amer.)  Rep.  pp.  48-50. 
(h)  The  Eleanor,  2  Wheaton's  (Amer.)  Rep.,  p.  258. 
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exception  even  of  Hiibner.  The  right  must  unquestionably  be  exercised 
with  as  little  of  personal  harshness  and  of  vexation  in  the  mode  as  pos- 
sible ;  but,  soften  it  as  much  as  you  can,  it  is  still  a  right  of  force, 
though  of  lawful  force — something  in  the  nature  of  civil  process  where 
force  is  employed,  but  a  lawful  force,  which  cannot  lawfully  be  resisted. "(i} 

CCCXXXIII.  But  a  very  different  principle  applies  to  cases  of  wilful 
misconduct  on  the  part  of  seizors. 

If  a  neutral  ship  be  destroyed  by  a  captor,  either  wantonly  or  under 
an  alleged  necessity,  in  which  she  herself  was  not  directly  involved,  the 
captor,  or  his  Government,  is  responsible  for  the  spoliation.  The  gravest 
importance  of  such  an  act  to  the  public  service  of  the  captor's  own  State 
will  not  justify  its  commission.  The  Neutral  is  entitled  to  full  restitu- 
tion in  value.(yfc)  Severe  damages  ought  to  be  inflicted  upon  those 
captors  who  have  behaved  with  cruelty  towards  the  captured  crew,  and 
also  for  negligence  in  the  care  of  Prize  property,(Z)  e.  g.,  for  refusing  to 
receive  such  nautical  assistance  as  would  in  all  probability  have  pre- 
vented the  happening  of  damages  which  have  actually  accrued  to  the 
ship.(wi)  The  captor  who  takes  his  prize,  without  necessity,  to  an  in- 
convenient port  for  adjudication,  may  be  justly  mulcted  in  demurrage, 
costs>  anc^  damages>  as  the  exigency  of  the  case  may  require  ;(n) 
and  *a  similar  principle  governs  cases  in  which  the  captor  has 
shown  an  unnecessary  delay  in  proceeding. (o\  Captors  who  have  made 
a  justifiable  seizure  may  forfeit  their  title  by  subsequent  misconduct,  (p) 

CCCXXXIV.  Fifthly.  Upon  what  kind  of  property  this  right  may 
be  exercised  ? 

It  may  be  exercised  upon  the  merchant  or  private  ships  of  all  Neutral 
States,  but  not  upon  their  ships  of  war  or  public  vessels. 

An  universal  and  long-established  usage  of  nations,  growing,  perhaps, 
originally  out  of  comity,  but  long  ago  transplanted  into  the  domain  of 
right,(<7)  exempts  all  such  vessels  from  the  belligerent  right  of  Visit  and 
Search.  The  same  usage  would  no  doubt,  upon  the  other  element, 
exempt  all  military  equipage,  and  all  such  as  belonged  to  the  executive 
of  a  State  from  detention  and  spoliation  by  belligerent  armies. 

CCCXXXV.  A  question  arises  in  time  of  war,  often  rife  with  interna- 
tional quarrels  of  the  bitterest  kind,  viz.  as  to  the  right  of  a  Belligerent 
to  search  all  vessels,  public  and  private,  suspected  of  harbouring  deserters 
from  the  navy  and  army  of  the  Belligerent. 

The  Government  of  the  United  States  of  North  America  admits  the 
Right  of  Visitation  and  Search  by  belligerent  men-of-war  of  their  pri- 

(i)  The  Maria,  1  Robinson,  p.  361. 

(k)  The  Felicity,  2  Dodson's  Adm.  Rep.,  p.  381. 

(I)  The  Maria  and  the  Vrow  Johanna,  4  Rob.,  p.  348.  The  Concordia,  2  Rob., 
p.  102.  The  St.  Juan  Baptista,  and  La  Purissima  Conception,  5  Rob.,  p.  33.  The 
Eleanor,  2  Wheaton's  (Amer.)  Rep.,  p.  359. 

(m)  Die  Fire  Darner,  5  Robinson's  Adm.  Rep.,  p.  357.  The  St.  Juan  Baptista 
and  La  Purissima  Conception,  ib.,  p.  33.  Der  Mohr,  4  Rob.,  p.  314. 

(n)  The  Anna,  5  Rob.,  p.  385.  The  Wilhelmsberg,  ib.,  p.  143.  The  Principe 
Athaalante,  Edwards,  p.  TO  The  Catherina  Elizabeth,  1  Acton,  p.  309. 

(o)  The  Eliza,  1  Acton's  Rep.  p.  336.     The  Zee  Star,  4  Rob.,  p.  71. 

(p)  The  Speculation,  2  Robinson's  Adm.  Rep.,  p.  296,  vide  ante. 

(?)  Vide  ante,  vol.  i.  p.  161,  for  some  remarks  on  this  subject. 
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vate  merchant  vessels,  for  enemy's  property,  articles  contraband  of  war, 
or  men  in  the  land  or  naval  service  of  the  enemy ;  but  it  does  not  under- 
stand the  Law  of  Nations  to  authorize,  and  does  not  admit  the  Eight  of 
Search  for  subjects  or  seamen.  England,  on  the  other  hand,  has  asserted 
the  right  to  look  for  her  subjects  on  the  high  seas,  into  whatever  service 
they  may  embark.  The  claim  of  England  to  the  Right  of  Search,  on 
the  high  seas,  of  neutral  vessels,  for  deserters  and  other  persons  liable 
to  *military  and  naval  service,  has  been  a  question  of  animated  pMqjn 
discussion  between  her  and  the  United  States  of  North  America.  L 
It  was  one  principal  cause  of  the  war  of  1812  between  these  States,  and 
remains  unsettled  to  this-  day  j  in  the  discussions  in  1842,  between  Lord 
Ashburton  and  Mr.  Webster,  relative  to  the  boundary  line  of  the  State 
of  Maine,  the  American  Minister  incidentally  discussed  the  subject ;M 
but  no  conclusion  was  arrived  at.  It  appears  clear  to  the  writer  of  these 
pages,  that  in  the  present  state  of  International  Law,  this  Right  of 
Search  ought  to  be  confined  in  its  exercise  to  merchant  vessels. 

CCCXXXVI.  Sixthly,  what  are  the  consequences  which  flow  from  a 
resistance,  on  the  part  of  the  Neutral,  to  the  exercise  of  this  belligerent 
right  ?  This  resistance  may  be  exercised  (1,)  either  by  the  ship  herself, 
or  (2,)  by  an  armed  vessel  or  vessels  accompanying  her  by  way  of  escort 
or  convoy. 

CCCXXXVII.  It  is  admirably  said  by  Lord  Stowell,  that  it  is  a  wild 
conceit,  that  wherever  force  is  used,  it  may  be  lawfully  resisted :  a  lawful 
force  cannot  lawfully  be  resisted.  The  only  case  where  it  can  be  so  is 
in  the  state  of  war  and  conflict  between  two  countries,  where  one  party 
has  a  perfect  right  to  attack  by  force,  and  the  other  has  an  equally 
perfect  right  to  repel  by  force ;  but  in  the  relative  situation  of  two 
countries  at  peace  with  each  other,  no  such  conflicting  rights  can  possibly 
co-exist,  (s) 

It  is  upon  these  principles  that  International  Law  universally,  by  its 
accredited  voice,  inflicts  the  penalty  of  confiscation  upon  the  neutral 
merchantman  or  private  vessel  which  resists  the  Belligerent's  Right  of 
Search. 

CCCXXXVIII.  It  remains  to  be  considered  whether  the  *fact 
that  the  private  is  accompanied,  or,  according  to  the  usual  phrase, 
convoyed,  by  a  public  vessel,  makes  any,  and,  if  any,  what  difference  in 
the  application  of  this  principle. 

Upon  this  subject  it  seems  best  to  use  the  language  of  Lord  Stowell, 
in  one  of  his  most  careful  and  best  reasoned  judgments : — 

"  That  the  penalty  for  the  violent  contravention  of  this  right  is  the 
confiscation  of  the  property  so  withheld  from  Visitation-  and  Search. 
For  the  proof  of  this  I  need  only  refer  to  Vattel,  one  of  the  most  correct 
and  certainly  not  the  least  indulgent  of  modern  professors  of  public  law. 

(r)  Kent's  Comm.,  vol.  i.  p.  157,  (note.)  An  Inquiry  into  the  Validity  of  the 
British  Claim  to  a  Right  of  Visitation  and  Search  of  American  Vessels  suspected 
to  be  engaged  in  the  African  Slave  Trade,  by  Mr.  Wheaton.  London,  1842. 
"Webster's  Works,  vol.  v.  p.  142,  vol.  vi.  p.  329,  cited  by  Mr.  Lawrence  in  his 
edition  of  Wheaton's  Elem.,  note  to  p.  188. 

(a)  The  Maria,  1  Robinson's  Adm.  Rep.,  p.  36. 
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In  Book  III.  c.  7,  sect.  114,  he  expresses  himself  thus :  <  On  ne  peut 
empecher  le  transport  des  effets  de  contrebande,  si  Ton  ne  visite  pas  les 
vaisseaux  neutres  que  Ton  rencontre  en  mer.  On  est  done  en  droit  de 
les  visiter.  Quelques  nations  puissantes  ont  refuse"  en  diffe'rents  terns 
de  se  soumettre  &  cette  visite;  aujourd'hui  un  vaisseau  neutre,  qui 
refuseroit  desouffrir  la  visite,  seferoit  condamner  par  cela  seul,  comme 
etant  de  tonne  prise.'  Vattel  is  here  to  be  considered  not  as  a  lawyer 
merely  delivering  an  opinion,  but  as  a  witness  asserting  the  fact — the 
fact  that  such  is  the  existing  practice  of  modern  Europe.  And  to  be 
sure,  the  only  marvel  in  the  case  is,  that  he  should  mention  it  as  a  law 
merely  modern,  when  it  is  remembered  that  it  is  a  principle,  not  only 
of  the  Civil  Law  (on  which  great  part  of  the  Law  of  Nations  is  founded,) 
but  of  the  private  jurisprudence  of  most  countries  in  Europe, — that  a 
contumacious  refusal  to  submit  to  fair  inquiry  infers  all  the  penalties  of 
convicted  guilt.  Conformably  to  this  principle  we  find  in  the  celebrated 
French  Ordinance  of  1681,  now  in  force,  Article  12,  'That  every  vessel 
shall  be  good  prize  in  case  of  resistance  and  combat ;  and  Valin,  in  his 
smaller  Commentary,  p.  81,  says  expressly,  that  although  the  expression 
is  in  the  conjunctive,  yet  that  the  resistance  alone  is  sufficient. (t\  He 
r*43fi~l  re^ers  *to  *he  Spanish  Ordinance  1718,  evidently  copied  from  it, 
J  in  which  it  is  expressed  in  the  disjunctive,  (in  case  of  resistance 
or  combat.'  And  recent  instances  are  at  hand  and  within  view,  in  which 
it  appears  that  Spain  continues  to  act  upon  this  principle.  The  first 
time  in  which  it  occurs  to  my  notice  on  the  inquiries  I  have  been  able 
to  make  in  the  institutes  of  our  own  country  respecting  matters  of  this 
nature,  excepting  what  occurs  in  the  Black  Book  of  the  Admiralty, (it) 
is  in  the  Order  of  Council,  1664,  Article  12,(cc)  which  directs,  '  That 

(t)  "In  some  of  the  Treaties  of  France,  this  article  is  expressly  inserted  in  the 
disjunctive.  Treaty  between  France  and  the  Duchy  of  Mecklenburg,  art.  18,  an. 
1779.  De  Marten's  Tr.,  vol.  ii.  p,  40,  also  between  France  and  Hamburgh,  an. 
1769." 

(u)  "  B.  7.  Item  se  aucune  nef  ou  vessel  de  la  ditte  flotte  a  congie  et  pouvoir 
de  1'admiral  de  passer  hors  de  la  flotte  entour  aucun  message  ou  autre  besongne, 
s'ilz  encontrent  ou  trouvent  aucuns  vesseaulx  estranges  sur  la  mer  ou  en  ports  des 
ennemys,  adonques  ceulx  de  nostre  flotte  doivent  demander  des  maistres  et  gouv- 
erneurs  de  telz  vesseaulx  estrangers  dont  ilz  sont  et  eulx  bien  examiner  de  leur 
charge  ensemblement  avecques  leurs  muniments  et  endentures,  et  s'il  est  trouve 
aucune  chose  de  suspicion  en  telz  vesseaulx  que  les  biens  sont  aux  ennemys,  qui 
sont  trouvez  dedens  les  dits  vesseaulx  avec  leurs  maistres  et  gouverneurs  ensem- 
blement avecques  les  biens  dedens  icelle  estants  sauvement  seront  amenees  devant 
Tadmiral,  et  illecques  s'il  est  trouve  qu'ilz  sont  loyaulx  marchants  et  amys  sans 
suspicion  de  colerer,  les  biens  seront  a  eulx  redelivrees  sans  eulx  rien  dommager, 
autrement  seront  pris  avec  leurs  biens  et  raensonnez  comme  la  loy  de  mer  veult 
et  demande. 

"B.  8.  Se  aucunes  de  noz  nefs  ou  vesseaulx  encontrent  sur  la  mer  ou  en  ports 
aucuns  autres  vesseaulx,  qui  facent  rebelletees  ou  defense  encontre  ceulx  de  noz 
nefs  ou  vesseaulx,  adoncques  bien  lise  a  nox  gents  les  autres  comme  ennemys 
assaillir  et  par  forte  mayn  les  prendre  et  amener  entierement,  comme  ilz  les  ont 
gaignez,  devant  1'admiral  sans  eulx  piller  ou  endommager,  illecques  de  prendre  ce 
que  loy  et  coustume  de  mer  veult  et  demande,"  &c. 

(z)  "During  the  struggle  for  naval  superiority,  which  took  place  between  the 
maritime  states  of  Europe,  about  the  middle  of  the  seventeenth  century,  the  pre- 
tension of  resisting  search  by  the  protection  of  convoy,  was  put  forward  with 
much  caution,  and  apparently  for  the  first  time,  by  Christina  Queen  of  Sweden, 
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when  any  ship,  met  \vithal  by  *the  Royal  Navy  or  other  ship 


comuiissionated,  shall  fight  or  make  resistance,  the  said  ship  and 


[*437] 


Aug.  16,  1653.  Art.  4th,  'They  shall  in  all  possible  ways  decline  that  they,  or 
any  of  those  that  belong  to  them  be  searched.  For  seeing  they  are  only  sent  to 
prevent  all  inconvenience  and  clandestine  dealings,  it  is  expected  that  they  may 
be  believed,  and  suffered  to  pass  and  proceed  on  their  course  unmolested,  with  all 
such  things  as  are  under  their  care.' — It  was  restrained  to  neutral  ports. — Art.  6th, 
'  And  more  especially,  for  certain  reasons,  it  is  our  command,  that  our  own  men- 
of-war  do  chiefly,  and  in  the  beginning,  steer  their  course  to  such  ports  as  are  neutral, 
in  the  English  and  Dutch  war,  till  we  give  any  farther  directions  on  that  account. 
However,  without  any  hindrance  to  our  own  subjects,  that  intend  to  carry  on  their 
own  free  trade  to  England  and  Holland  without  convoy.' — Thurloe's  State  Papers, 
vol.  i.  p.  424. 

"In  1655  it  was  taken  up  by  Holland :  'They  have  a  design  to  hinder  the  Pro- 
tector all  visitation  and  search ;  and  this  by  very  strong  and  sufficient  convoy ; 
and  by  this  means  they  will  draw  all  trade  to  themselves  and  their  ships.' — Ibid., 
vol.  iv.  p.  203. 

"In  May  1656  there  happened  an  actual  rencounter  on  this  subject,  between  a 
fleet  of  merchantmen  from  Cadiz,  (Spain  being  then  at  war  with  England,)  under 
the  convoy  of  de  Ruyter,  with  seven  men-of-war,  and  the  commodore  of  some 
English  frigates.  '  Antwerp. — We  have  certain  news  of  the  arrival  of  de  Ruyter 
in  Zealand  from  Cadiz,  from  whence  he  brought  stores  of  plate,  mostly  belonging 
to  merchants  of  this  city ;  he  was  met  withal  at  sea  by  some  English  frigates,  but 
finding  themselves  too  weak  they  let  him  go.' — Ibid.,  vol.  iv.  p.  740.  See  also  the 
particular  account  of  what  passed,  given  by  a  Dutch  officer  to  the  States  General ; 
'  That  upon  de  Ruyter  declaring  that  there  was  not  anything  on  board  belonging 
to  the  King  of  Spain,  they  parted.  Ibid.,  vol.  iv.  p.  730.  It  appears,  however, 
that  the  arrival  occasioned  great  triumph  in  Holland  and  Flanders,  and  that  the 
fleet  was  deeply  laden  with  silver  for  the  king  of  Spain,  aud  the  service  of  his 
armies  in  Flanders.  'De  Ruyter  brought  in  his  own  ship,  and  others  in  his  fleet, 
the  sum  of  20,000,000  (perhaps  rials)  of  gold  and  silver,  the  greatest  part  for  the 
king  of  Spain's  use  and  the  merchants  of  Brabant  and  Flanders.' — Ibid.,  vol.  iv. 
pp.  732,  748.  The  12th  article  of  the  Eng.  Ord.  of  1664  might  perhaps  be  pointed 
against  these  pretensions. 

"In  another  letter  in  the  same  collection,  21st  Sept.  1657,  from  Nieuport,  the 
Dutch  ambassador  in  England, — we  find  the  subject  of  convoy  was  strongly 
pressed  at  that  time,  and  resisted  on  the  part  of  this  country:  'respecting  secret 
articles,'  concerning  the  visitation  of  ships  which  are  convoyed  under  the  flag  of 
the  state.  I  acquainted  their  Lordships,  that  of  old  all  kings  and  states  had  made 
a  difference  between  particular  ships  sailing  upon  their  risques  and  adventures 
and  between  ships  of  the  state  and  those  which  pass  the  sea  under  their  flag  and 
protection.  That  their  high  and  mighty  lords  were  of  an  opinion  that  it  does 
strengthen  the  security  of  this  state,  that  the  ships  of  the  state  and  officers  should 
be  responsible,  as  it  were,  for  the  ships  sailing  under  their  convoy ;  and  that  which 
I  had  proposed  in  my  last  memorandum  concerning  the  same  on  behalf  of  their 
high  and  mighty  lords  was  no  new  thing,  but  that  plan  had  been  most  commonly 
proposed  on  all  the  treaties  since  the  year  1851,  in  that  manner  that  without  regu- 
lating the  same  according  to  the  said  articles,  the  troubles  at  sea,  whereof  I  had 
so  often  complained,  could  not  be  removed  and  prevented,  and  I  alleged  several 
examples.  Upon  which  now  one  then  the  other  of  the  said  three  lords*  replied, 
and  did  very  much  insist,  that  it  could  not  consist  with  their  security ;  that  they 
could  not  nor  ought  to  trust  so  much  to  particular  captains  at  sea ;  that  it  would 
be  an  introduction  and  encouragement  to  disaffected  persons  to  assist  the  enemy, 
and  urged  especially  that  in  no  former  treaties  any  such  articles  were  found,  and 
that  their  high  and  mighty  lords  had  no  reason  to  desire  now  any  such  novelty, 
I  said  that  the  practice  on  this  side  in  regard  of  searching  and  visiting  ships  with- 
out difference  was  a  new  thing,  and  that  the  inhabitants  of  the  United  Netherlands, 
feeling  the  trouble  and  inconveniency  of  it,  had  reason  to  insist  that  it  may  be 
rectified  by  a  good  regulation. — Vol.  vi.  p.  511.  See  also,  for  the  former  confer- 
ence, vol.  v.  p.  663. 

"  It  appears  that  so  many  objections  had  arisen  on  the  treaty  proposed  on  the 
*  Thurloe,  Wolsely,  Jones. 
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goods  shall  be  adjudged  *lawful  prize.' — A  similar  article  occurs 
J  in  the  Proclamation  of  1672.     I  am  aware,  that  in  those  orders 

and  proclamation  are  to  be  found  some  articles  not  very  *con- 
L  J  sistent  with  the  Law  of  Nations  as  understood  now,  or  indeed  at 
that  time;  for  they  are  expressly  censured  by  "Lord  Clarendon. (y\  But 
the  article  I  refer  to  is  not  of  those  he  reprehends ;  and  it  is  observable 
that  Sir  Robert  Wiseman,  then  the  King's  Advocate  General,  who 
reported  upon  the  articles  in  1673,  and  expresses  a  disapprobation  of  some 
of  them  as  harsh  and  novel,  does  not  mark  this  article  with  any  observa- 
tion of  censure.  I  am  therefore  warranted  in  saying,  that  it  was  the 
rule,  and  the  undisputed  rule,  of  the  British  Admiralty.  I  will  not  say 
that  that  rule  may  not  have  been  broken  in  upon  in  some  instances  by 
considerations  of  comity  or  of  policy,  by  which  it  may  be  fit  that  the 
administration  of  this  species  of  Law  should  be  tempered  in  the  hands 
of  those  tribunals  which  have  a  right  to  entertain  and  apply  them ;  for 
no  man  can  deny  that  a  state  may  recede  from  its  extreme  rights,  and 
that  its  supreme  councils  are  authorized  to  determine  in  what  cases  it 
may  be  fit  to  do  so,  the  particular  captor  having  in  no  case  any  other 
right  and  title  than  what  the  State  itself  would  possess  under  the  same 
facts  of  capture.  But  I  stand  with  confidence  upon  all  fair  principles  of 
reason, — upon  the  distinct  authority  of  Vattel, — upon  the  Institutes  of 
other  great  maritime  countries,  as  well  as  those  of  our  own  country, — 
when  I  venture  to  lay  it  down,  that  by  the  Law  of  Nations,  as  now 
understood,  a  deliberate  and  continued  resistance  to  Search,  on  the  part 
of  a  neutral  vessel  to  a  lawful  cruiser,  is  followed  by  the  legal  conse- 
quence of  confiscation."^) 

CCCXXXIX.  It  should,  however,  be  stated  that  this  penalty  of  con- 
fiscation for  resistance  to  Visitation  and  Search  cannot  be  inflicted  in 
cases  where  the  neutral  vessel  had  no  reasonable  grounds  to  be  satisfied 
of  the  existence  of  the  war — for  it  is  this  existence  which  founds  the 
duties  of  Neutrality,  (a) 

part  of  Holland,  that  it  was  found  necessary  to  form  an  entirely  new  project. — Vol. 
v.  pp.  523,  558. 

"In  a  subsequent  letter  from  the  Hague,  30th  Nov.  165V,  it  appears  that  the 
treaty  broke  off  on  this  difference :  '  Le  Sieur  Nieuport  n'est  pas  encore  ici  arrive", 
mais  il  escrit  aussi  d'avoir  prins  son  conge".  II  est  fort  croyable  qu'il  ne  sera  guere 
content  d'avoir  faille"  &  achever  le  traitee"  de  la  marine ;  ne"anmoins  je  m'imagine 
que  la  Hollande  a  present  ne  seroit  pas  fort  marry  de  ne  1'avoir  pas  acheve",  pour 
ne  se  pas  oster  la  liberte"  de  visitor  des  mfimes  en  cette  guerre  contre  Portugal.' — 
Thurloe's  St.  Pap.,  vol.  vi.  p.  622. 

"On  the  subject  of  search  generally,  without  any  expressed  reference  to  convoy, 
there  is  this  letter  from  Cromwell  to  General  Montagu:  'The  secretary  hath 
communicated  to  us  your  letter  of  the  28th,  by  which  you  acquaint  him  with  the 
directions  you  have  given  for  the  searching  of  a  Flushing  and  other  Dutch  ships, 
which  (as  you  are  informed)  have  bullion  and  other  goods  aboard  them  belonging 
to  the  Spaniard,  the  declared  enemy  of  this  state.  There  is  no  question  to  be 
made,  but  what  you  have  directed  therein  is  agreeable  both  to  the  laws  of  nations 
and  the  particular  treaties  which  are  between  this  commonwealth  and  the  United 
provinces,  and  therefore  we  desire  you  to  continue  the  said  direction,  and  to 
require  the  captains  to  be  careful  in  doing  their  duty  therein. — Hampton  Court, 
30th  August,  165T."' 

(y)  Lord  Clarendon's  Life,  p.  242. 

(z)  The  Maria,  1  Robinson's  Adm.  Rep.,  pp.  363-9. 

(a)  The  St.  Juan  Baptista,  5  Robinson's  Adm.  Rep.  p.  33. 
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*Nor  will  the  forcible  resistance  of  the  master  of  an  enemy 
merchant  vessel  enure  to  the  condemnation  of  neutral  property 
laden  on  board  of  it.  The  attempt  of  the  enemy  master  to  save  or 
rescue  his  vessel  from  the  captor  is  the  hostile  act  of  a  hostile  person, 
and  a  perfectly  legitimate  attempt.(i) 

CCCXL.  On  the  other  hand,  if  a  neutral  master  attempt  a  rescue,  or 
to  withdraw  himself  from  Search,  he  is  guilty  of  a  breach  of  duty ;  and 
if  he  effect  this  breach  by  a  recurrence  to  force,  the  penal  consequence 
will  reach  the  property  of  his  owner,  and  the  whole  property  entrusted 
to  his  care.  In  such  a  case  ship  and  cargo  will  be  condemned. (c) 

CCCXLI.  What  if  a  Neutral  put  his  property  on  board  an  armed  ship, 
which  he  must  presume  will  be  defended  against  the  enemy  ? 

According  to  the  opinion  of  Lord  Stowell  and  Justice  Story — and  he 
is  a  bold  jurist  who  opposes  their  combined  opinion — a  Neutral  who  so 
acts  betrays  an  intention  to  resist  Visitation  and  Search,  which  he  could 
not  do  by  putting  his  property  on  board  a  merchantman — and  so  far 
he  adheres  to  the  Belligerent — he  withdraws  himself  from  the  protec- 
tion of  Neutrality,  and  adopts  another  mode  of  defence  :  he  relies  on  an 
enemy's  force  for  protection,  and  he  must  for  the  time  be  considered  as 
an  enemy,  (d) 

"If/'  says  Mr.  Justice  Story,  "for  a  moment  it  could  be  admitted 
that  a  Neutral  might  lawfully  ship  goods  in  a  non-armed  ship  of  an 
enemy,  or  might  charter  such  a  ship,  and  navigate  her  with  a  neutral 
crew,  these  admissions  would  fall  far  short  of  succouring  the  claimant. 
He  must  successfully  contend  for  broader  doctrines,  for  doctrines  which 
in  my  humble  judgment  are  of  infinitely  more  dangerous  tendency  than 
any  which  Schlegel  and  Hu'bner,  the  champions  of  Neutrality,  have  yet 
advanced  into  the  field  *of  maritime  controversy.  I  cannot 
bring  my  mind  to  believe  that  a  neutral  can  charter  an  armed 
enemy  ship,  and  victual  and  man  her  with  an  enemy  crew  (for  though 
furnished  directly  by  the  owner,  they  are  in  effect  paid  and  supported  by 
the  charterer,)  with  the  avowed  knowledge  and  necessary  intent  that  she 
should  resist  every  enemy  ;  that  he  can  take  on  board  hostile  shipments 
on  freight,  commissions,  and  profite;  that  he  can  stipulate  expressly  for 
the  benefit  and  use  of  enemy  convoy,  and  navigate  during  the  voyage 
under  its  guns  and  protection;  that  he  can  be  the  entire  projector  and 
conductor  of  the  voyage,  and  co-operate  in  all  the  plans  of  the  owner  to 
render  resistance  to  Search  secure  and  effectual;  and  that  yet,  notwith- 
standing all  this  conduct,  by  the  Law  of  Nations  he  may  shelter  his  pro- 
perty from  confiscation,  and  claim  the  privileges  of  an  inoffensive  Neu- 
tral. On  the  contrary,  it  seems  to  me  that  such  conduct  is  utterly 
irreconcilable  with  the  good  faith  of  a  friend,  and  unites  all  the  qualities 
of  a  most  odious  hostility.  It  wears  the  habiliments  of  Neutrality  only 
when  the  sword  and  the  armour  of  an  enemy  become  useless  for  defence. 
If  it  be,  as  it  undoubtedly  is,  a  violation  of  Neutrality  to  engage  in  the 
transport-service  of  the  enemy,  or  to  carry  his  despatches  even  on  a 

(6)  The  Catherina  Elizabeth,  5  Rob.  Adm.  Rep.,  p.  232. 

(e)  The  Franklin,  2  Acton's  Rep.,  p.  106. 

\d]  The  Fanny,  1  Dodson's  Adm.  Rep.,  p.  443. 
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neutral  voyage,  how  much  more  so  must  it  be  to  enlist  all  our  own  inter- 
ests in  his  service,  and  hire  his  arms  and  his  crew  in  order  to  prevent  the 
exercise  of  those  rights  which,  as  Neutrals,  we  are  bound  to  submit  to. 
The  doctrine  is  founded  in  most  perfect  justice,  that  those  who  adhere 
to  an  enemy  connection  shall  share  the  fate  of  an  enemy."(e) 

It  is  true,  however,  that  the  Court  was  composed  of  four  Judges,  of 
whom  Mr.  Justice  Story  was  one  only,  and  that  the  other  three  dis- 
sented from  his  opinion,  and,  in  a  subsequent  case  adhered  to  this  dis- 
sent.(/) 

r*4.491      *^°  ^ar'  tneref°re>  as  the  Prize  Law  of  the  United  States  of 
-.J  North  America  is  concerned,  it  is  competent  to  a  Neutral  to  put 
goods  on  board  an  armed  enemy's  ship. 

But  with  respect  to  International  Law,  this  case  is  different.  Mr. 
Justice  Story  adhered  to  his  opinion  ;(#)  and  looking  to  his  subsequent 
and  daily  increasing  reputation,  it  is  hardly  too  much  to  say  that  his 
agreement  with  such  an  authority  as  Lord  Stowell  upon  a  question  of 
this  kind,  does  constitute  a  balance  in  favour  of  the  proposition  which 
these  great  men  have  deliberately  sanctioned  in  most  elaborate  judg- 
ments. 

CCCXLII.  Seventhly.  We  have  to  notice  some  of  the  principal 
Treaties  which  have  affirmed,  modified,  or  taken  away,  between  the 
contracting  parties,  this  Eight. 

The  leading  Treaty(^)  which  affirms  and  incorporates  the  Common 
Law  of  nations  upon  the  subject,  is  the  famous  Treaty  of  the  Pyrenees 
between  France  and  Spain.  By  the  17th  article  of  this  Treaty  it  is 
stipulated  as  follows : — 

<<Les  navires  d'Espagne,  pour  e"viter  tout  desordre,  n'approcheront 
pas  de  plus  pres  les  Frangais  que  de  la  portee  du  canon,  et  pourront 
envoyer  leur  petite  barque  ou  chaloupe  ti  bord  des  navires  Franyais,  et 
r*  MO-I  faire  entrer  dedans  deux  ou  *trois  hommes  seulment,  &  qui 
-I  seront  montres  les  passeports  par  le  maitre  du  navire  Frangais, 
par  lesquels  il  puisse  apparoir,  non-seulement  de  la  charge,  mais  aussi  du 
lieu  de  sa  demeure  et  residence,  et  du  nom  tant  du  maitre  ou  patron  que 
due  navire  menie,  afin  que,  par  ces  deux  moyens,  on  puisse  connaitre 

(e)  The  Nereide,  9  Cranch's  (Amer.)  Rep.,  p.  454. 

(/)  In  the  case  of  the  Atalauta,  Chief  Justice  Marshall  said :  "  On  the  first 
question  the  case  does  not  essentially  differ  from  that  of  the  Nereide.  It  is  unne- 
cessary to  repeat  the  reasoning  on  which  that  case  was  decided ;  the  opinion  then 
given  by  the  three  judges  is  retained  by  them.  The  principle  of  the  Law  of 
Nations,  that  the  goods  of  a  friend  are  safe  in  the  bottom  of  an  enemy,  may  be, 
and  probably  will  be,  changed,  or  so  impaired  as  to  leave  no  object  to  which  it  is 
applicable ;  but  so  long  as  the  principle  shall  be  acknowledged,  this  Court  must 
reject  constructions  which  render  it  totally  inoperative." — 3  Wheaton's  (Amer.) 
Rep.,  p.  415. 

(ff)  "  I  have  been  latterly  engaged  in  drawing  up  my  dissenting  opinion  in  the 
case  of  the  'Nereide,'  (9  Cranch's  Reports,  p.  449.)  I  have  now  completed  it ;  and 
never  in  my  whole  life  was  I  more  entirely  satisfied  that  the  Court  were  wrong  in 
their  judgment."— Life  of  Story,  vol.  i.  p.  256. 

"Errare  mehercule  malo  cum  Platone." 

(A)  It  is  to  be  remarked  that  all  treaties  which  have  been  concerned  with  this 
subject  have  admitted  the  exercise  of  this  right  in  time  of  war. — De  Hautefeuille, 
t.  3,  p.  450.  Heifters,  169. 


RIGHT    OF    VISIT    AND    SEARCH. 


329 


s'il  porte  des  marchandises  de  contrebande,  et  qu'il  appraisse  suffisamment 
tant  de  la  qualite  dudit  navire  que  de  son  maltre  ou  patron;  auxquels 
passeports  et  lettres  de  mer,  se  decret  donnera  entiere  foi  et  cre"ance.'Yi) 
CCCXLIII.  The  matter  of  Convoy  was  made  the  subject  both  of  the 
Treaty  of  the  Armed  Neutrality  of  1800,  and  of  the  Treaty  between 
England  and  Russia  in  1801.  The  provisions  respecting  each  appear  in 
the  following  parallel  columns  : — 

1801. 

"Art.  IV.  The  two  high  contracting 
parties,  wishing  also  to  prevent  all  sub- 
jects of  dissention  in  future,  by  limiting 
the  right  of  search  of  merchant  ships 
going  under  convoy  to  those  cases  only 
in  which  the  belligerent  power  might 
experience  a  real  prejudice  by  the  abuse 
of  the  neutral  flag,  have  agreed : — 

"  1.  That  the  right  of  searching  mer- 
chant ships  belonging  to  the  subjects 
of  one  of  the  contracting  powers,  and 
navigating  under  convoy  of  a  ship  of 
war  of  the  same  power,  shall  only  be 
exercised  by  ships  of  war  of  the  belli- 
gerent party,  and  shall  never  extend  to 
letters  of  marque,  privateers,  or  other 
vessels,  which  do  not  belong  to  the 
royal  or  imperial  fleet  of  their  p#  , . .-, 
majesties,  but  which  their  sub-  ^  J 
jects  shall  have  fitted  out  for  war. 

"2.  That  the  proprietors  of  all  mer- 
chant ships  belonging  to  the  subjects  of 
one  of  the  contracting  sovereigns,  which 
shall  be  destined  to  sail  under  convoy 
of  a  ship  of  war,  shall  be  required, 
before  they  receive  their  sailing  orders, 
to  produce  to  the  commander  of  the 
convoy  their  passports  and  certificates, 
or  sea  letters,  in  the  form  annexed  to 
the  present  treaty. 

"3.  That  when  such  ship  of  war, 
having  under  convoy  merchant  ships, 
shall  be  met  with  by  a  ship  or  ships  of 
war  of  the  other  contracting  party,  who 
shall  then  be  in  a  state  of  war,  in  order 
to  avoid  all  disorder,  they  shall  keep 
out  of  cannon-shot,  unless  the  state  of 
the  sea,  or  the  place  of  meeting,  render 
a  nearer  approach  necessary;  and  the 
commander  of  the  ship  of  the  belli- 
gerent power  shall  send  a  boat  on  board 
the  convoy,  where  they  shall  proceed 
reciprocally  to  the  verification  of  the 
papers  and  certificates  that  are  to  prove, 
on  one  part,  that  the  ship  of  war  is 
authorized  to  take  under  its  escort  such 
or  such  merchant  ships  of  its  nation, 
laden  with  such  a  cargo  and  for  such  a 
port ;  on  the  other  part,  that  the  ship 

(i)  Dumont,  Corps  Diplom.,  t.  vi.  2  part.  p.  264. 

(*•)  See  Appendix  to  Speech  of  Lord  Grenville  in  the  House  of  Lords,  Nov.  13, 
1801,  (pub.  1802.) 


1800. 

"  Art.  V.  That  the  declaration  of  the 
officer  who  shall  command  the  ship  of 
war,  or  ships  of  war,  of  the  king  or 
emperor,  which  shall  be  convoying  one 
or  more  merchant  ships,  that  the  convoy 
has  no  contraband  goods  on  board,  shall 
be  sufficient,  and  that  no  search  of  his 
ship,  or  the  other  ships  of  the  convoy, 
shall  be  permitted ;  and  the  better  to 
ensure  respect  to  those  principles,  and 
the  stipulations  founded  upon  them, 
which  their  disinterested  wishes  to  pre- 
serve the  prescriptible  rights  of  neutral 
nations  have  suggested,  the  high  con- 
tracting parties,  to  prove  their  sincerity 
and  justice,  will  give  the  strictest  orders 
to  their  captains,  as  well  of  their  ships 
of  war  as  of  their  merchant  ships,  to 
load  no  part  of  their  *ships,  or  secretly 
to  have  on  board  any  articles  which,  by 
virtue  of  the  present  convention,  may 
be  considered  as  contraband;  and  for 
the  more  completely  carrying  into  exe- 
cution this  command,  they  will  respec- 
tively take  care  to  give  directions  to 
their  Courts  of  Admiralty  to  publish  it 
whenever  they  shall  think  it  necessary; 
and  to  this  end  the  regulation  which 
shall  contain  this  prohibition,  under  the 
several  penalties,  shall  be  printed  at  the 
end  of  the  present  Act,  that  110  one  may 
plead  ignorance.(#) 
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1801. 

of  war  of  the  belligerent  party  belongs 
to  the  royal  or  imperial  fleet  of  their 
majesties. 

[*445]  "4.  This  verification  made,  no  *search 

shall  take  place  if  the  papers  are  found 
in  form,  and  if  there  exists  no  good 
motive  for  suspicion.  In  the  contrary 
case,  the  commander  of  the  neutral  ship 
of  war  (being  duly  required  thereto  by 
the  commander  of  the  ship  or  ships  of 
war  of  the  belligerent  power)  is  to  bring 
to,  and  detain  his  convoy  during  the 
time  necessary  for  the  search  of  the 
ships  which  compose  it ;  and  he  shall 
have  the  faculty  of  naming  and  dele- 
gating one  or  more  officers  to  assist  at 
the  search  of  the  said  ships,  which  shall 
be  done  in  his  presence  on  board  each 
merchant  ship,  conjointly  with  one  or 
more  officers  appointed  by  the  comman- 
der of  the  ship  of  the  belligerent  party. 
"5.  If  it  happen  thatthe  commander  of 
the  ship  or  ships  of  war  of  the  bellige- 
rent power  having  examined  the  papers 
found  on  board,  and  having  interrogated 
the  master  and  crew  of  the  ship,  shall 
see  just  and  sufficient  reason  to  detain 
the  merchant  ship,  in  order  to  proceed 
to  an  ulterior  search,  he  shall  notify 
such  intention  to  the  commander  of  the 
convoy,  who  shall  have  the  power  to 
order  an  officer  to  remain  on  board  the 
ship  thus  detained,  and  to  assist  at  the 
examination  of  the  cause  of  her  deten- 
tion. The  merchant  ship  shall  be  car- 
ried immediately  to  the  nearest  and 
most  convenient  port  belonging  to  the 
belligerent  power,  and  the  ulterior 
search  shall  be  carried  on  with  all 
possible  diligence. 

[*446]  *"  Art.  V.  It  is  in  like  manner  agreed, 

that  if  any  merchant  ship  thus  convoyed 
should  be  detained  without  just  and 
sufficient  cause,  the  commander  of  the 
ship  or  ships  of  war  of  the  belligerent 
power  shall  not  only  be  bound  to  make 
to  the  owners  of  the  ship  and  of  the 
cargo  a  full  and  perfect  compensation 
for  all  the  losses,  expenses,  damages, 
and  costs  occasioned  by  such  a  deten- 
tion, but  shall,  moreover,  undergo  an 
ulterior  punishment  for  every  act  of 
violence  or  other  fault  which  he  may 
have  committed,  according  as  the  nature 
of  the  case  may  require.  On  the  other 
hand,  the  convoying  ship  shall  not  be 
permitted,  under  any  pretext  whatso- 
ever, to  resist  by  force  the  detention  of 
the  merchant  ship  or  ships  by  the  ship 
or  ships  of  war  of  the  belligerent 
power;  an  obligation  which  the  com- 
mander of  a  ship  of  war  with  convoy 
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is  not  bound  to  observe  towards  letters 
of  marque  and  privateers."  (I) 

.  CCCXLIV.  The  following  Treaties  will  be  found  to  be  among  the 
most  important  of  those  which  relate  to  the  subject  of  Visitation  and 
Search  in  time  of  "War : — 
Austria  and  Spain,  1725. 
"        and  Morocco,  1805. 
"        and  Kussia,  1785. 
Columbia  and  the  United  States  of  North  America,  1824. 

«         and  Holland,  1829. 

*Denmark  and  The  TWQ  Sicilies,  1742.  r*44"T 

«         and  France,  1663  and  1742. 
"  (confirmed  by  that  of  1842.) 

"         and  Great  Britain,  1669. 
«         and  Prussia,  1818. 
«        and  Kussia,  1782  and  1800. 
«         and  Tripoli,  1752. 
«         and  Tunis,  1751. 
The  Two  Sicilies  and  Holland,  1753. 

"  and  the  Ottoman  Porte,  1740. 

"  and  Russia,  1787. 

"  and  Sweden,  1742. 

«  and  Tripoli,  1741  and  1816. 

«  and  Tunis,  1816. 

Spain  and  The  United  States,  1795. 
"     and  France,  1659. 
«     and  Holland,  1648  and  1650 
"     and  The  Ottoman  Porte,  1782. 
«     and  Portugal,  1668. 
"     and  Tripoli,  1784. 
«     and  Tunis,  1791. 
The  United  States  and  Central  America,  (federation  of,)  1825. 

«  and  France,  1778  and  1800. 

^France  and  Great  Britain,  1632,  1677,  1713,  and  1786. 
«      and  Morocco,  1682  and  1767. 
"      and  Mecklenburg-Schwerin,  1779. 
«      and  Holland,  1646,  1662,  1678,  1697,  1713,  and  1739. 
"      and  The  Ottoman  Porte,  1535. 
"      and  Russia,  1787. 
«      and  Tunis,  1604. 
«      and  Sweden,  1672. 
Great  Britain  and  Holland,  1667. 

«         and  Morocco,  1721,  1750,  1760,  and  1801. 
"         and  Ottoman  Porte,  1675. 
"         and  Portugal,  1642. 
*«         and  Russia,  1766,  1797,  and  1801. 

(Z)  See  Appendix  to  Speech  of  Lord  Grenville  in  the  House  of  Lords,  Nov.  13, 
1801.    (Pub.  1802.) 
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Great  Britain  and  Sweden,  1664,  1802,  and  1803.  (This  last  Treaty 
authorizes  the  exercise  of  a  right  of  preemption  of 
10  per  cent.) 

«         and  Tripoli,  1662,  1716,  and  1751. 
«         and  Tunis,  1662,  1686,  and  1751. 
Holland  and  Morocco,  1683  and  1782. 
«      and  Sweden,  1781. 
«      and  Tripoli,  1703  and  1728. 
«      and  Tunis,  1662,  1704,  1708,  and  1713.(m) 
The  Treaties  which  have  conferred  the  right  of  Visitation  and  Search, 
in  time  of  peace,  upon  the  ships  of  certain  States  in  certain  latitudes  and 
under  certain  conditions,  for  the  purpose  of  extirpating  the  Slave  Trade, 
have  been  mentioned  in  a  former  volume  of  this  work.(n) 


[*449]  "CHAPTER  IV. 

THE  RIGHT  OF  CAPTURE THE  DUTY  OF  THE  CAPTOR. 

CCCXLV.  THE  Right  of  Capture  and  the  Duty  of  the  Captor  are,  of 
course,  not  dependent  upon  the  element  on  which  they  happen  to  be 
exercised.  For  instance,  the  rules  of  International  Law  with  respect  to 
the  circumstances  which  are  necessary  to  constitute  an  actual  Capture, 
the  exact  time  when  the  contest  is  at  an  end,  the  enemy's  property  actu- 
ally acquired,  jure  victorice,  by  the  conqueror,  the  recognized  signs  of 
surrender,  and  other  questions  of  the  like  kind,  are  equally  incident  to  all 
war,  whether  waged  by  sea  or  by  land. 

But  with  respect  to  the  Rights  and  Duties  incident  to  Capture,  as 
with  respect  to  the  tribunal  which  adjudicates  upon  thern,(a)  they  have, 
in  maritime  affairs,  been  moulded,  by  the  reason  of  the  thing  and  by 
usage,  into  a  regular  system  of  established  practice,  which  has  not  yet 
been  attained  in  matters  connected  with  military  operations  by  land.(M 

It  is  with  the  consideration  of  the  law  as  applied  to  the  Rights  and 
Duties  springing  from  Maritime  Capture,  that  this  chapter  will  be  prin- 
cipally occupied. 

CCCXLVI.  This  subject  of  Maritime  Capture(c)  presents  for  solution 
the  following  questions  : — 

1.  "What  may  be  captured? 

2.  What  constitutes  Capture  ? 

3.  Where  may  Capture  be  made? 

(m)  De  Martens  et  De  Cussy,  Rec.  de  Tr.  et  Conv.,  vol.  i.  pp.  46,  47,  index  expli- 
catif.  See  also,  Rec.  des  Traite's  de  Commerce  et  de  Navigation  de  la  France,  par 
M.  le  Compte  D'Hauterive  et  M.  le  Chevalier  F.  de  Cussy,  t.  ix.  pp.  350—358,  tit. 
Neutrality 

(n)  Vol.  i.  chap.  xvii. 

(a)  Vide  ante,  p.  104.  (b)  Ibid. 

(c)  Effect  of  War  upon  the  Trade  and  Property  of  Neutral  and  Maritime  Capture 
and  Prize,  by  J.  P.  Deane,  D.  C.  L.  London,  1854. 
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*4.  To  whose  benefit  does  the  Capture  enure  ? 

5.  When  does  it  so  enure  ? 

6.  What  must  be  done  by  the  Captor  after  Capture  ?  and  to  what 
Ports  may  the  captured  property  be  taken  ? 

7.  In  the  Courts  of  what  country  must  it  be  adjudicated  upon  ? 

8.  Where  must  the  captured  property  be  at  the  time  of  condemnation  ? 

9.  The  forfeiture  by  misconduct,  of  the  Captor's  title  to  Prize  ? 
CCCXLVII.  1.   What  may  be  captured? 

This  question  has  already  been  answered  in  the  foregoing  chapters. 
The  summary  of  the  details  discussed  in  these  chapters  is,  that  all  pro- 
perty belonging  to  the  enemy  found  afloat  upon  the  high  seas,  and  all 
property  so  afloat  of  Subjects  or  Neutrals  conducting  themselves  as  Bel- 
ligerents may  be  lawfully  captured. (c?) 

The  limitations  and  mitigations  by  which  this  abstract  principle  of 
International  justice  has  been  curtailed  and  softened  must  be  sought  for 
in  the  preceding  pages  of  this  volume. 

CCCXLVIII.  2.   What  constitutes  Capture  f 

An  act  of  taking  possession  is  not  indispensably  necessary  to  a  Capture  : 
an  obedience  to  the  summons  of  a  hostile  attack  or  hostile  force,  though 
none  of  the  enemy's  crew  be  on  board,  is  sufficient,  (e)  .  The  attack  on 
an  enemy's  ship  *and  the  compelling  her  to  run  into  the  port  of  r^r-i-i 
an  ally  amounts  to  legal  capture.  (/) 

But  if  one  party  take  a  vessel  and  afterwards  abandon  her,  and  then 
another  take  the  same  vessel,  the  last  seizor  is  in  law  the  only  Captor.(^) 
But  the  inability  of  the  prize  master  to  secure  the  captured  vessel  against 
a  rescue,  should  one  be  attempted,  his  inability  to  bring  in  the  vessel 
without  the  aid  of  the  hands  belonging  to  her,  is,  in  reason,  no  proof  of 
abandonment.  If  the  circumstances  of  the  captured  vessel  be  such  as  to 
do  away  all  apprehension  of  rescue,  and  inspire  confidence  that  the  crew 
will  bring  her  into  port,  the  property  of  the  Captor  may  be  retained  as 
well  by  a  prize  master  alone,  as  by  a  considerable  detachment  from  his 
crew."  (A) 

The  real  surrender  (deditio)  of  a  vessel  is  to  be  dated  from  the  time 
of  striking  the  colours. (i\  Restitution  after  a  first  seizure  does  not  bar 
a  second  by  another  seizor,  though,  if  judicially  recorded,  it  would  bar 
the  first  seizor ;  but  otherwise  a  second  seizure  by  the  same  seizor  is  lawful, 
though  it  is  made  under  peril  of  costs  and  damages.(^) 

(rf)  See  Mr.  Justice  Story's  judgment  in  the  Julia,  8  Cranch's  (Amer.)  Rep.,  p. 
189.  "By  fiction,  or  rather  by  intendment  of  law,  all  property  condemned  is  the 
property  of  enemies,  that  is,  of  persons  so  to  be  considered  iu  the  particular 
transaction." — The  Elsebe,  5  Rob.  Adm.  Rep.  p.  176. 

(e)  La  Esperanza,  1  Haggard's  Adm.  Rep.,  p.  91.  The  Edward  and  Mary,  3 
Rob.  Adm.  Rep.,  p.  305.  The  Hercules,  2  Dodson's  Adm.  Rep.  p.  363.  The  Resolu- 
tion, 6  Rob.,  p.  13.  The  William  and  Mary,  4  Rob.,  p.  386. 

(/)  La  Esperanza,  1  Haggard's  Adm.  Rep.,  p.  91. 

(g)  The  Diligentia,  1  Dodson's  Adm.  Rep.,  p.  405.  The  Polly  and  the  Margue- 
ritte,  note  to  the  John  and  Jane,  4  Rob.,  p.  217.  The  Lucretia,  1  Hay  and  Mar- 
riott's Adm.  Rep.,  p.  227. 

(h)  The  Alexander,  8  Cranch's  (Amer.)  Rep.,  p.  180. 

(i)  The  Rebeckah,  1  Rob.,  p.  233. 

(k)  The  Mercurius,  1  Rob.  p.  80.     The  Woodbridge  1  Haggard,  p.  74. 
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CCCXLIX.  3.    Where  may  Capture  be  made  ? 

It  has  been  already  shown  in  preceding  portions(Z)  of  this  work,  that 
it  is  not  competent  to  a  belligerent  to  exercise  any  Rights  of  War  within 
the  territorial  jurisdiction  of  a  Neutral  State, (m)  and  that  this  jurisdic- 
tion  extends  not  only  *within  ports,  headlands,  and  bays,  but  to 
L  J  a  recognized  distance  at  sea  from  the  shore  itself.  Thus  Cap- 
tures made  by  armed  vessels  stationed  in  a  river  of  a  Neutral  Power,  or 
in  the  mouth  of  his  river,  or  in  his  harbours,  for  the  purpose  of  exercis- 
ing the  rights  of  War  from  that  river  or  harbour,  are  invalid ;  and  where 
a  belligerent  ship,  lying  within  neutral  territory,  made  a  Capture  with 
her  boats  sent  out  of  the  neutral  territory,  the  Capture  was  also  held  to 
be  invalid ;  for  though  the  hostile  force  employed  was  applied  to  the  cap- 
tured vessel  lying  out  of  the  territory,  yet  no  such  use  of  a  neutal  terri- 
tory for  the  purpose  of  War  is  to  be  permitted.^ 

CCCL.  All  Captures,  therefore,  made  by  Belligerents  within  these 
limits  are,  at  the  request  of  the  Government  of  the  Neutral  State,(o\  pro- 
nounced by  Courts  of  International  Law  to  be  invalid. 

But  here  two  important  observations  must  be  made.  First,  that  the 
request  for  restitution  must  be  made  by  some  person  clothed  with  authority 
r#4r  q-i  to  represent  his  Government  *in  negotiations  with  foreign  States, 
J  and  not  by  a  merely  public  agent,  such  as  a  Consul,  whose 
authority  extends  only  to  commercial  matters.  Secondly,  as  between 
enemies,  a  Capture  made  within  Neutral  waters  is  deemed,  to  all  intents 
and  purposes,  rightful ;  it  is  only  by  the  Neutral  Sovereign  that  its  legal 
validity  can  be  called  in  question ;  and  as  to  him,  and  him  only,  is  it  to 
be  considered  void.  The  enemy  has  no  right  whatsoever ;  and  if  the 
Neutral  Sovereign  omits  or  declines  to  interpose  a  claim,  the  property  is 
condemnable,  jure  belli,  to  the  Captors.  "  This/'  says  Mr.  Justice  Story, 
is  the  clear  result  of  the  authorities ;  and  the  doctrine  rests  on  well-esta- 
blished principles  of  public  Law."(^>) 

CCCLI.  This  restitution  as  Mr.  Wheaton  observes,^)  is  generally  made 

(I)  Vol.  i.  chap.  iv.  viii. 

(TO)  "Jure  Belli  adversus  hostem  duntaxat  utimur  in  nostro,  hostis,  aut  nullius 
territorio.  In  nostro  si  hostem  deprehendamus,  nihil  utique  prohibet,  quominus, 
si  sine  libero  commeatu  ad  nos  pervenerit,  hostiliter  eura  excipiamus.  Ipsum 
hostis  territorium  ingredi,  et  ibi  prasdam  agere,  ratio  belli  permittit.  In  rnedio 
mari,  utpote  nullius  territorio,  id  ipsum  licet.  Sed  in  territorio  utriusque  amici 
cui  hostem  agit,  agit  et  adversus  principem,  qui  ibi  imperat,  et  omnem  vim,  a 
quocunque  factam,  legibus  coercet." — Bynkershoek,  Q.  J.  P.,  1.  i.  c.  viii. 

(n)  The  Twee  Gebroeders,  3  Robinson,  p.  162,  (leading  English  case.)  The 
Anna,  5  ib.,  p.  373.  The  Vrow  Anna  Catharina,  ib.,  p.  15.  See  the  arguments  of 
counsel  in  the  Topaz,  2  Acton's  Adm.  Rep.,  p.  20. 

(o)  Merlin  Rep.,  t.  xiii.  pp.  111-114.  Prise  Maritime,  §  iv.,  en  quels  lieux  pent 
Stre  exerci  le  droit  de prise  maritime.  See  the  report  of  two  cases: — 

1.  La  Christiana  Colbiornsen,  restored,  as  being  within  neutral  territory. 

2.  Le  Daniel  Frederick,  condemned  as  having  been  a  plus  d'une  double  portee 
du  canon  from  the  neutral  coast  at  the  time  of  capture.     In  this  case  the  Procu- 
reur-ge'ne'ral  (Collet  Descotils)  said :  "  Le  conseil,  sait  qu'apres  de  longs  de"bats 
entre  lea  publicistes  sur  1'entendue  que  1'on  devait  donner  &  la  franchise  de  la  mer 
territoriale,  cette  e"ntendue  a  e*te"  de"finitivement  fixe"e  par  le  droit  commun  a  la 
porte'e  du  canon  du  rivage." — Ib.,  p.  113. 

(p)  The  Anne,  3  Wheaton's  (Amer.)  Rep.,  p.  447. 

(?)  Wheaton's  Elements  of  International  Law,  (Lawrence,)  p.  495. 
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through  the  agency  of  the  Courts  of  Admiralty  and  Maritime  Jurisdic- 
tion. Traces  of  the  exercise  of  such  a  jurisdiction  are  found  in  the 
writings  of  Sir  Leoline  Jenkins. (r)  In  a  letter  to  the  King  in  Council, 
dated  October  11,  1675,  relating  to  a  French  privateer  seized  at  Harwich 
with  her  prize  (a  Hamburg  vessel  bound  to  London,)  Sir  Leoline  states 
several  questions  arising  in  the  case ;  among  which  was,  "  Whether  this 
Hamburger,  being  taken  within  one  of  your  Majesty's  chambers,  and 
being  bound  for  one  of  your  ports,  ought  not  to  be  set  free  by  your 
Majesty's  authority,  notwithstanding  he  were  (if  taken  upon  the  high 
seas  out  of  those  chambers)  a  lawful  prize.  I  do  humbly  conceive  he 
ought  to  be  set  free,  upon. a  full  and  clear  proof  that  he  was  within  one 
of  the  King's  chambers  at  the  time  of  the  seizure,  which  he,  in  his  first 
memorial,  sets  forth  to  have  been  eight  leagues  at  sea,  over  against  Har- 
wich. King  James  (of  blessed  memory)  his  direction,  by  proclamation, 
March  2,  1604,  being,  that  all  *officers  and  subjects,  by  sea  and 
land,  shall  rescue  and  succour  all  merchants  and  others  as  shall 
fall  within  the  danger  of  such  as  shall  await  the  coasts,  in  so  near  places 
to  the  hindrance  of  trade  outward  and  homeward ;  and  all  foreign  ships, 
when  they  are  within  the  King's  chambers,  being  understood  to  be 
within  the  places  intended  in  those  directions,  must  be  in  safety  and  in- 
demnity, or  else,  when  they  are  suprised,  must  be  restored  to  it, "otherwise 
they  have  not  the  protection  worthy  of  your  Majesty,  and  of  the  ancient 
reputation  of  those  places.  But  this  being  a  point  not  lately  settled  by 
any  determination,  that  I  know  of  (in  case  where  the  King's  chambers 
precisely,  and  under  that  name,  come  in  question,)  is  of  that  importance 
as  to  deserve  your  Majesty's  declaration  and  assertion  of  that  right  of 
the  Crown  by  an  Act  of  State  in  Council,  your  Majesty's  coasts  being 
now  so  much  infested  with  foreign  men-of-war,  that  there  will  be  frequent 
use  of  such  a  decision. "(s) 

CCCLII.  In  1793,  the  North  American  United  States,  remaining 
Neutral,  thought  it  necessary  to  define  the  extent  of  the  distance  from 
their  coast  within  which  they  claimed  jurisdiction  ;  and  Mr.  Wheaton 
remarks  that  Washington,  then  President,  gave  instructions  to  the  execu- 
tive officers  to  consider  it  as  restrained,  for  the  present,  to  the  distance 
of  one  sea  league,  or  three  geographical  miles,  from  the  sea  shores.  This 
distance  it  was  supposed,  could  admit  of  no  opposition,  being  recognized 
by  treaties  between  the  United  States  and  some  of  the  Powers  with  whom 
they  were  connected  in  commercial  intercourse,  and  not  being  more  ex- 
tensive than  was  claimed  by  any  of  them  on  their  own  coasts.  As  to 
the  bays  and  rivers,  they  had  always  been  considered  as  portions  of  the 
territory,  both  under  the  Laws  of  the  former  Colonial  Government  and 
of  the  present  Union,  and  their  immunity  from  belligerent  operations 
was  sanctioned  by  *the  general  Law  and  Usage  of  nations.  The  pM  ce-i 
25th  article  of  the  Treaty  of  1794  between  Great  Britain  and  the  L 
United  States,  stipulated  that  "  neither  of  the  said  parties  shall  permit 
the  ships  or  goods  belonging  to  the  citizens  or  subjects  of  the  other  to  be 

(r)  Judge  of  the  English  High  Court  of  Admiralty  in  the  reign  of  Charles  II. 
and  James  II. — Vide  ante,  vol.  i.  preface,  pp.  xxx.  xxxi.  xxxii. 
(«)  Life  and  Works  of  Sir  L.  Jenkins,  vol.  ii.  p.  780. 
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taken  within  cannon-shot  of  the  coast,  nor  in  any  of  the  bays,  ports  or 
rivers  of  their  territories,  by  ships  of  war,  or  others  having  commissions 
from  any  Prince,  Republic,  or  State  whatever.  But  in  case  it  should  so 
happen,  the  party  whose  territorial  rights  shall  thus  have  been  violated, 
shall  use  his  utmost  endeavours  to  obtain  from  the  offending  party  full 
and  ample  satisfaction  for  the  vessel  or  vessels  so  taken,  whether  the 
same  be  vessels  of  war  or  merchant  vessels."  Previously  to  this  treaty 
with  Great  Britain,  the  United  States  were  bound  by  treaties  with  three 
of  the  belligerent  nations  (France,  Prussia,  and  Holland,)  to  protect  and 
defend,  "  by  all  the  means  in  their  "  power,"  the  vessels  and  effects  of 
those  nations  in  their  ports  or  waters,  or  on  the  seas  near  their  shores, 
and  to  recover  and  restore  the  same  to  the  right  owner  when  taken  from 
them.  But  they  were  not  bound  to  make  compensation  if  all  the  means 
in  their  power  was  used,  and  failed  in  their  effect.  Though  they  had, 
when  the  war  commenced,  no  similar  treaty  with  Great  Britain,  it  was 
the  President's  opinion  that  they  should  apply  to  that  nation  the  same 
rule  which,  under,  this  article,  was  to  govern  the  others  above  mentioned ; 
and  even  extend  it  to  captures  made  on  the  high  seas,  and  brought  into 
the  American  ports,  if  made  by  vessels  which  had  been  armed  within 
them.  In  the  constitutional  arrangement  of  the  different  authorities  of 
the  American  Federal  Union,  doubts  were  at  first  entertained  whether 
it  belonged  to  the  executive  government,  or  the  judiciary  department,  to 
perform  the  duty  of  inquiring  into  Captures  made  within  the  Neutral 
territory,  or  by  armed  vessels  originally  equipped,  or  the  force  of  which 
had  been  augumented  within  the  same,  and  of  making  restitution  to  the 
injured  party.  But  it  has  been  long  since  settled  that  this  duty 
*aPPr°Priatety  belongs  to  the  federal  tribunals,  acting  as  Courts 
of  Admiralty  and  Maritime  Jurisdiction. (tf) 
CCCLIII.  It  has  been  judicially  determined  by  the  Prize  Courts  of 
the  North  American  United  States,  that  this  peculiar  jurisdiction  to  in- 
quire into  the  validity  of  Captures  made  in  violation  of  the  neutral 
immunity,  will  be  exercised  only  for  the  purpose  of  restoring  the  speci- 
fic property  when  voluntarily  brought  within  the  territory,  and  does  not 
extend  to  the  infliction  of  vindictive  damages,  as  in  ordinary  cases  of 
maritime  injuries.  And  it  seems  to  be  doubtful  whether  this  jurisdic- 
tion will  be  exercised  where  the  property  has  been  once  carried  infra 
prcesidia  of  the  captor's  country,  and  there  regularly  condemned  in  a 
competent  Court  of  Prize.  However  this  may  be  in  cases  where  the  pro- 
perty has  come  into  the  hands  of  a  bond  fide  purchaser,  without  notice 
of  the  unlawfulness  of  the  Capture,  it  has  been  determined  that  the 
Neutral  Court  of  Admiralty  will  restore  it  to  the  original  owner  where 
it  is  found  in  the  hands  of  the  captor  himself,  claiming  under  the  sen- 
tence of  condemnation.  But  the  illegal  equipment  will  not  affect  the 

(t)  Wheaton's  Elements  of  International  Law,  (Lawrence,)  pp.  496-97.  Mr. 
Wheaton  cites  the  following  authorities  in  support  of  the  doctrines  in  the  text: — 
Mr.  Jefferson's  Letter  to  M.  Genet,  Nov.  8,  1793.  Waite's  State  Papers,  vol.  i.  p. 
195.  Opinion  of  the  Attorney-General  on  the  capture  of  the  British  ship  Grange. 
May  14,  1793.  Ibid,  vol.  i.  p.  75.  Mr.  Jefferson's  Letter  to  Mr.  Hammond,  Sept.  5, 
1793.  Waite's  State  Papers,  vol.  i.  p.  165.  "Wheaton's  (Amer.)  Reports,  vol.  iv. 
p.  65,  note  a. 
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validity  of  a  Capture,  made  after  the  cruise  to  which  the  outfit  had  been 
applied  is  actually  terminated,  (w) 

*CCCLIV.  An  exception  to  the  general  rule  of  the  immunity 
of  Neutral  territory  has  been  attempted  to  be  raised  in  the  case 
of  a  vessel  met  on  the  high  seas  and  pursued  thereon,  but  which,  during 
the  chase,  enters  the  Neutral  limits.  Bynkershoek  expresses  his  private 
opinion  that  in  such  a  case  the  continuance,  "dumfervet  opus,"  of  the 
pursuit  and  Capture  within  the  Neutral  jurisdiction  is  lawful. (x) 

"  True  it  is,"  Lord  Stowell  says,  "  that  that  great  man  (Bynkershoek) 
does  intimate  an  opinion  of  his  own  to  that  effect;  but  with  many  quali- 
fications, and,  as  an  opinion,  which  he  did  not  find  to  have  been  adopted 
by  any  other  writers.  I  confess  I  should  have  been  inclined  to  have 
gone  along  with  him  to  this  extent,  that  if  a  cruiser,  which  had  before 
acted  in  a  manner  entirely  unexceptionable,  and  free  from  all  violation  of 
territory,  had  summoned  a  vessel  to  submit  to  Examination  and  Search, 
and  that  vessel  had  fled  to  such  places  as  these,  entirely  uninhabited,  and 
the  cruiser  had,  without  injury  or  annoyance  to  any  party  whatever, 
quietly  taken  possession  of  his  prey,  it  would  be  stretching  the  point  too 
hardly  against  the  captor  to  say  that  on  this  account  only  it  should  be 
held  an  illegal  capture.  If  nothing  objectionable  had  appeared  in  the 
conduct  of  the  captors  before,  the  mere  following  to  such  a  place  as  this  is, 
would,  I  think,  not  invalidate  a  seizure  otherwise  just  and  lawful. "(y] 

CCCLV.  It  seems,  indeed,  as  Mr.  Chancellor  Kent  observes,  that 
Casaregis,  and  several  other  foreign  jurists  mentioned  by  Azuni,  held  a 
similar  doctrine.  But  D'Abreu,  Valin,  Emerigon,  Vattel,  Azuni,  and 
others,  maintain  the  *sounder  doctrine,  that  when  the  flying 
enemy  has  entered  neutral  territory,  he  is  placed  immediately 
under  the  protection  of  the  neutral  power.  The  same  broad  principle 
that  would  tolerate  a  forcible  entrance  upon  neutral  ground  of  waters,  in 
pursuit  of  the  foe,  would  lead  the  pursuer  into  the  heart  of  a  commercial 
port. 

To  the  writer  of  these  pages  it  certainly  appears  a  much  safer  and 
juster  construction  of  International  Law,  altogether  to  reject  the  private 
opinion  of  Bynkershoek,  which  he  admits  to  be  at  variance  with  usage 
and  authority,  and  to  preserve  strictly,  under  all  circumstances,  the  sacred 
immunity  of  the  neutral  territory,  and  to  say,  with  Mr.  Chancellor  Kent, 
that  "  there  is  no  exception  to  the  rule,  that  every  voluntary  entrance 
into  neutral  territory,  with  hostile  purposes,  is  absolutely  unlawful."^) 

(w)  La  Amistad  de  Rues,  5  Wheaton's  (Amer.)  Rep.,  p.  385.  La  Nereyda,  8  Ib., 
p.  108.  The  Fanny,  9  Ib.,  p.  658.  The  Arrogante  Barcelones,  7  Ib.,  p.  519.  The 
Santissima  Trinidad,  Ib.,  p.  283.  Wheaton's  Elements  of  Internation  Law,  (Law- 
rence,) p.  497. 

(x)  Bynk.,  Q.  J.  P.,  1.  i.  c.  viii. :  "  An  hostem  liceat  aggredi  vel  persequi  in 
amici  territorio  vel  portu."  Sed  aliud  est  vim  inchoare,  aliud  calente  negotio,  vi 
instare.  Scilicet  novum  non  est,  valere  quid  etiamsi  in  earn  causam  deductum  sit 
unde  incipere  non  possit.  Uno  verbo:  territorium  communis  amici  valet  ad  pro- 
hibendam  vim,quae  ibi  inchoatur,  non  valet  ad  inhibendam,  quse  extra  territorium 
inchoatur,  dum  fervet  opus,  in  ipso  territorio  continuatur." 

(y)  The  Anna,  5  Robinson's  Adm.  Rep.,  p.  385,  d. 

(z)  1  Kent's  Comm.,  (120,)  p.  125.  Vattel,  1.  iii.  c.  vii.  s.  133.  1  Emerigon, 
Traite"  des  Ass.,  p.  449.  Azuni,  vol.  ii.  p.  223.  It  was  observed  by  the  American 
Secretary  of  State,  (Mr.  Webster,)  in  the  diplomatic  correspondence  between  him 
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CCCLVI.  By  a  Treaty  between  England  and  the  United  Provinces, 
in  1654,  if  the  ships  of  either  party  were  taken  by  an  enemy  in  the  port 
of  the  other,  being  Neutral,  the  latter  engaged  to  pursue  and  oblige  the 
captor  to  restore  his  prize.  A  similar  engagement  was  made  by  the 
Treaty  of  1669,  between  England  and  Denmark,  with  the  clause  that 
such  pursuit  was  to  be  at  the  expense  of  the  captured  ship. (a) 

4.    To  whose  benefit  does  the  Capture  enure  ? 

The  right  to  all  captures  vests  primarily  in  the  Sovereign.     When  the 

,  .„..  benefit  of  a  capture  enures  to  the  benefit  of  an  *individual,  it  is 
L  J  in  consequence  of  a  grant  of  the  State  of  which  he  is  a  subject. 
Some  States,  indeed,  like  Portugal,  seem,  during  the  last  war,  to  have 
reserved  the  property  for  the  use  and  benefit  of  the  State ;  others,  as 
Great  Britain,  grant  out  the  property  to  its  captors.  The  original  right 
is  in  all  cases  in  the  State. 

If  two  States  join  their  forces  for  a  common  capture,  one  of  which  has 
granted  out  its  interest  to  captors  and  the  other  has  not,  the  only  effect 
which  the  difference  of  practice,  in  dealing  with  the  booty,  will  have,  is 
that  the  proportion  of  the  value  will  pass  to  the  captor  in  one  instance, 
and  will  remain  to  the  State  in  the  other,  if  that  State  chooses  to  assert 
its  rights  against  the  pretensions  of  its  own  captors. (b) 

The  general  practice,  indeed,  of  States(c)  is  to  distribute  the  proceeds 
of  the  capture  when  duly  condemned  as  prize  among  the  captors. 
r*4f  01  *But  the  general  principles  of  public  jurisprudence  is  that 
-«  "  bello  parta  cedunt  lleipublicse."  The  distribution  of  the  pro- 
ceeds of  prizes,  therefore,  depends  upon  the  regulations  of  each  State, 
and  unless  the  local  law  has  otherwise  provided,  the  prize  vests  in  the 
Sovereign  '}(d\  and  it  has  been  decided  by  the  English  Prize  Court,  that 

and  the  British  Minister  (Lord  Ashburton)  relative  to  the  case  of  the  steamboat 
Caroline,  on  the  Canadian  border,  and  seemingly  admitted  by  Lord  Ashburton, 
that  to  justify  a  hostile  entrance  upon  neutral  territory,  there  must  exist  a  neces- 
sity of  self-defence,  instant,  overwhelming,  leaving  no  choice  of  means,  and  no 
moment  for  deliberation. 

(a)  Dumont,  Corps  Dipl.,  VI.  i.  p.  129,  and  vi.  ii.  p.  "T6. 

(6)  The  ships  taken  at  Genoa,  4  Rob.,  p.  403. 

(c)  The  French  Guiana,  2  Dodson's  Adm.  Rep.,  p.  157. 

The  present  Prize  Act,  (It  Viet.  c.  18,)  in  accordance  with  many  precedents, 
begins  as  follows,  "Whereas  her  Majesty,  by  her  Order  in  Council,  dated  the  29th 
day  of  March,  in  the  year  1854,  was  pleased  to  order  that  general  reprisals  be 
granted  against  the  ships,  vessels,  and  goods  of  the  Emperor  of  All  the  Russias, 
his  subjects,  and  others  inhabiting  within  any  of  his  countries,  territories,  or 
dominions,  so  that  her  Majesty's  fleets  and  ships  shall  and  may  lawfully  seize  all 
ships,  vessels,  and  goods  belonging  to  the  Emperor  of  All  the  Russias,  or  his  sub- 
jects, or  others  inhabiting  within  any  of  his  territories,  countries  or  dominions, 
and  bring  the  same  to  judgment  in  such  Courts  of  Admiralty  within  her  Majesty's 
dominions,  possessions,  or  colonies,  as  shall  be  duly  commissioned  to  take  cogni- 
zance thereof:  and  whereas  her  Majesty  hath  of  her  royal  munificence  been 
graciously  pleased,  by  her  proclamation  bearing  the  same  date,  to  declare  her 
intention  to  give  the  benefit  of  all  prizes  taken  during  the  present  war  to  the  cap- 
tors thereof,  being  in  her  Majesty's  service  (save  as  therein  excepted.)  Now,  for 
the  encouragement  of  the  officers  and  crews  of  her  Majesty's  ships  and  vessels  of 
war,  and  for  inducing  all  British  seamen,  who  may  be  in  any  foreign  service,  to 
return  into  this  kingdom,  aud  become  serviceable  to  her  Majesty;  and  for  the 
more  effectually  securing  and  extending  the  trade  of  her  Majesty's  subjects :  be  it 
enacted,"  &c. 

(d)  "  At  de  his  qute  actu  bellico  capit  alia  est  ratio.     Ibi  enim  singuli  reipub- 
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the  power  of  the  Crown  to  direct,  before  adjudication  and  against  the 
will  of  the  captors,  the  release  of  property  seized  as  prize,  is  not  taken 
away  by  any  grant  of  prize  conferred  in  the  Order  of  Council,  the  Procla- 
mation, or  the  Prize  Act,  these  being  the  instruments  which  in  England 
regulate  the  distribution  of  the  proceeds  of  captures,  (e) 

It  requires  but  little  reflection  to  see  how  necessary  the  preservation 
of  such  a  power  must  be  to  the  Government  of  any  State  in  its  relations 
with  foreign  States. 

CCCXLVII.  5.    When  does  it  so  enure  ? 

Strictly  speaking,  and  as  regards  the  belligerents  only,  the  title  passes 
and  is  vested  when  the  capture  is  complete ;  and  that  is  complete  when 
the  deditio  has  taken  place,  or  when  the  battle  is  over  and  the  spes  recu- 
perandi  is  gone.(y) 

*Grrotius(</)  and  other  writers  who  have  followed  in  his  track, 
the  Marine  Ordinances  of  certain  countries,  e.  g.,  those  of  France 
and  of  the  North  American  United  States,  make  twenty-four  hours'  quiet 
possession  the  test  of  title  by  capture.  Bynkershoek  maintains  that  a 
firm  possession  at  any  time  vests  the  property  in  the  captor ;  and  that 
there  can  be  no  doubt  but  that  the  ownership  of  captured  property 
brought  infra  prcesidia  is  vested  in  the  captors. 

Voet  argues  strongly  that  it  vests  immediately  upon  capture.  (&)  This 
is  clearly  the  opinion  which  is  warranted  by  the  reason  of  the  thing. (i) 
It  is  not,  however,  to  be  regretted  that  by  the  modern  usage  of  States, 
neither  the  twenty-four  hours,  nor  the  bringing  the  prize  infra  prcesidia, 
is  sufficient  to  change  the  property  of  a  captured  vessel. 

licse  personam  sustinent,  ejusque  vice  funguntur,  ac  proinde  per  eos  populus,  si 
lex  civilis  aliud  non  statuat,  ut  possessionem  ita  et  dominium  nanciscitur,  et  id  in 
quos  vult  transfert." — Grotius,  1.  iii.  c.  vi.  s.  14. 

"Naturellement  ce  butin  n'appartient  pas  moins  que  les  conquetes  au  souverain 
qui  fait  la  guerre ,  car  lui  seul  a  des  pretentious  a  la  charge  de  1'ennemi,  qui  1'au- 
torisent  a  s'emparer  de  ses  biens  et  a  se  les  approprier.  Ses  soldats,  et  memes  les 
auxiliaires,  ne  sont  que  des  instruments  dans  sa  main  pour  faire  valoir  son  droit. 
II  les  entretient  et  les  soudoie;  tout  ce  qu'ils  font,  ils  le  font  en  son  nom  et  pour 
lui.  S'ils  ne  sont  pas  pas  associe"s  dans  la  guerre,  elle  ne  se  fait  point  pour  eux; 
ils  n'ont  pas  plus  de  droit  au  butin  qu'aux  conquetes.  Mais  le  souverain  peut  faire 
aux  troupes  telle  part  qu'il  lui  plait  du  butin." — Vattel,  1.  iii.  c.  ix.  s.  164. 

(e)  The  Elsebe,  (the  leading  case)  5  Rob.  p.  1T3.     (/)  1  Kent's  Comm.,  p.  101. 

(g)  L.  iii.  c.  9,  s.  16.  "  Eae  vero  res  quae  intra  praesidia  perductae  nondum  sunt, 
quanquam  ab  hostibus  occupatse,  ideo  postliminii  non  egent  quia  dominum 
nondum  mutarunt  ex  gentium  jure.  This  doctrine  is  taken  from  the  Roman  Law. 
See — Dig.  Ixix.  tit  xv.  De  Captivis  et  de  Postliminio,  &c.  Ib^  s.  v.  $  1 :  "In 
bello  cum  hi,  qui  nobis  hostes  sunt,  aliquem  ex  nostris  ceperunt,  et  intra  prcesidia 
sua  perduzerunt."  See,  too,  analogies  furnished  by — Dig.,  xli.  t.  i. :  "  De  acquirendo 
rerum  domino,"  s.  44.  Dig.  x.  t.  ii. :  "  Farniliae  erciscundts,"  s.  8.  On  the  other 
hand — Dig.  xli.  t.  ii. :  "De  acquirenda  vel  amittenda  possessione."  Ib.,  s.  1.  g  1: 
"  Item  bello  capta  .  .  .  ejus  fiunt,  qui  primus  possessionem  eorum  nactus  est." 

(h)  Comm.  ad  Pandectas,  t.  iv.  (ed  1829,  Constantiis)  p.  644,  lib.  xlix.  tit  xv.  iii. 

(i)  "By  some  writers  (Lord  Stowell  says)  possession  alone  has  been  deemed 
sufficient;  but  that  rule,  however  agreeable  to  notions  of  natural  occupancy,  is 
defective  in  practical  convenience;  and  therefore  a  middle  doctrine  has  generally 
prevailed,  under  which  it  has  been  held,  that  something  of  a  secure  and  definite 
possession  is  required  to  establish  and  complete  the  property  in  prize ;  that  it 
should  be  in  the  possession  of  the  captor  twenty-four  hours,  or  that  it  should  be 
brought  infra  prsesidia."  The  Henrick  and  Maria,  4  Robinson,  p.  46,  De  Martens, 
Precis  du  Dr.  des  G.,  1.  iii.  c.  vii.  s.  322.  Lampredi,  s.  13.  The  Henrick  and 
Maria,  4  Robinson,  p.  55. 
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International  Law  now  requires  that  a  judicial  tribunal  *should 
L  J  exercise,  according  to  the  known  laws  and  approved  practice  of 
nations,  a  scrutiny  into  the  circumstances  of  the  capture,  and  that  a 
regular  sentence  of  condemnation  should  be  pronounced  by  a  court  of 
competent  jurisdiction ;  that  is,  as  will  presently  be  seen,  a  Court  belong- 
ing to  the  sovereign  of  the  Captor;  documentary  evidence  of  this  fact 
must  be  produced  in  support  of  any  title  on  behalf  of  any  person  other 
than  the  original  owner. 

CCCLVIII.  This  proposition  of  International  Law  was  firmly  incor- 
porated into  the  Common  Law  of  England  by  a  decision  of  Lord  Mans- 
field in  1758. (&) 

The  case  which  gave  rise  to  this  result  related,  indeed,  to  a  question  of 
insurance.  The  judgment  decided  that  an  insured  ship  being  taken,  the 
insured  may  demand  as  for  a  total  loss,  and  abandon  to  the  insurer. 

It  was  agreed  by  all  the  Judges,  that  whether  by  the  capture  in  ques- 
tion the  property  was  or  was  not  transferred  to  the  enemy  by  Interna- 
tional Law,  was  immaterial  as  between  the  insurers  and  the  insured. 

That  question,  it  was  truly  said,  could  only  arise  in  two  cases : 

1.  Between  the  owner  and  a  Neutral  who  had  purchased  from  the 
enemy. 

2.  Between  the  owner  and  a  recaptor. 

Nevertheless  this  eminent  jurist  and  judge  proceeded  to  consider  this 
question  and  expressed  himself  as  follows : — 

"  If  the  ship  taken  by  an  enemy  escapes  from  the  enemy,  or  is  retaken, 
or  if  the  owner  redeems  (ransoms)  the  capture,  his  property  is  thereby 
revested,  which  property  in  the  ship  taken  was,  by  the  Law  of  Nations, 
obtained  by  the  captor. 

r*lP3H  "  ^e  genera^  proposition  of  writers  upon  this  subject  is,  *that 
-I  l  quce  ab  hostibus  capiuntur,  statim  capientium  Jiunt,'  which  is 
to  be  understood  '  when  the  battle  is  over/  Indeed,  nothing  can  be  said 
to  be  taken  till  the  battle  is  over,  and  the  battle  is  not  over  till  all  imme- 
diate pursuit  has  ceased,  and  all  hope  of  recovery  is  gone.  This  is  the 
definition  of  a  capture,  referred  to  by  our  Prize  Act,  29  Geo.  II.  c.  34, 
of  a  ship  taken  by  the  enemy.  And,  accordingly,  Voet  in  his  Commen- 
tary upon  the  Pandects,  lib.  xlix.  tit.  xv.  vol.  ii.  p.  1155,  and  many 
authors  he  refers  to,  maintain  with  great  strength,  'per  solam  occupa- 
tionem  dominium  prcedce,  hostibus  acquiri.' 

"  One  argument  used  to  prove  it  is,  ( that  the  instant  the  captor  has  got 
possession,  no  friend,  no  fellow-soldier  or  ally,  can  take  it  from  him,  be- 
cause it  would  be  a  violation  of  his  property.' 

"  But  other  writers  and  States  have  drawn  other  lines  by  arbitrary 
rules,  and  partly  frompolicy,  to  prevent  too  easy  dispositions  to  Neutrals  ; 
and  partly  from  equity,  to  extend  the  jus  postliminii  in  favour  of  the 
owner.  No  wonder  there  is  so  great  uncertainty  and  variety  of  notions 
amongst  them  about  fixing  a  positive  boundary  by  the  mere  force  of  rea- 

(k)  Goss  and  another  v.  Withers,  2  Burrows's  Reports,  p.  693.  In  this  case 
reference  will  be  found  to  some  old  cases  at  common  law,  from  which  it  would 
appear  that  formerly  goods  taken  from  the  enemy  belonged  at  once  to  the  captor. 
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son,  where  the  subject-matter  is  arbitrary,  and  not  the  object  of  reason 
alone. 

11  Some  have  said,  from  the  Roman  law  (which  was  introduced  in  favour 
of  the  liberty  and  condition  of  a  Roman  citizen  taken  captive,)  ( that  the 
prize  must  be  brought  infra  prcesidia  ;'  but  'what  custody  at  sea  should 
be  equal  to  prcesidia  at  land,'  is  a  new  fund  of  dispute,  and  leaves  the 
matter  just  where  it  was. 

"  The  writers  whom  Grrotious  follows,  and  many  more  who  follow  him, 
and  some  nations,(Z)  have  made  twenty-four  hours'  quiet  possession  by 
the  enemy  the  criterion.  But  this  Bynkershoek,(w)  and  other  writers 
whom  he  follows,  and  several  nations,  absolutely  deny. 

*"Sorne  have  said  that  the  ship  must  be  carried  into  the  r^fi4-i 
enemy's  port,  condemned  there,  sail  out  again,  and  arrive  in  a  L 
friend's  port.     All  these  circumstances  are  very  arbitrary,  and  therefore 
this  is  generally  exploded. 

"  I  have  taken  the  trouble  to  inform  myself  of  the  practice  of  the 
Court  of  Admiralty  in  England,  before  any  Act  of  Parliament  com- 
manded restitution,  or  fixed  the  rate  of  salvage ;  and  I  have  talked  with 
Sir  George  Lee,  who  has  examined  the  books  of  the  Court  of  Admiralty, 
and  informs  me,  that  they  held  the  property  not  changed,  so  as  to  bar  the 
owner,  in  favour  of  a  vendee  or  re-captor,  till  there  had  been  a  sentence 
of  condemnation  ;  and  that  in  the  reign  of  King  Charles  II.,  Sir  Richard 
Floyd  (father  of  the  late  Sir  Nathaniel)  gave  a  solemn  judgment  upon 
the  point,  and  decreed  restitution  of  a  ship  retaken  by  a  privateer,  after 
she  had  been  fourteen  weeks  in  the  enemy's  possession,  because  she  had 
not  been  condemned.  Another  case,  upon  the  same  principle,  against  a 
vendee,  is  cited  at  the  end  of  Assievedo  v.  Cambridge,(w)  in  1695,  after 
a  long  possession,  two  sales,  and  several  voyages." 

CCCLIX.  With  respect  to  the  vesting  of  the  right  of  capture,  accord- 
ing to  the  law  of  England,  Lord  Loughborough  remarks,  that  before  the 
sixth  year  of  the  reign  of  Queen  Anne,  there  were  no  laws  made  on  this 
subject.  Previous  to  that  time,  all  prizes  taken  in  war  were  of  right 
vested  in  the  Crown,  and  questions  concerning  the  property  of  such  prizes 
were  not  the  subject  of  discussion  in  Courts  of  Law.  But  in  order  to 
do  justice  to  claimants,  from  the  first  year  after  the  restoration  of  Charles 
the  Second,  special  commissions  were  issued  to  enable  the  Courts  of  Ad- 
miralty to  condemn  such  captures  as  appeared  to  be  lawful  prizes,  to  give 
relief  where  there  was  no  colour  for  the  taking,  and  *generally  pM^c-i 
to  make  satisfaction  to  parties  injured.  By  the  Act  of  the  13  L 
Car.  II.  c.  9;(o)  indeed,  some  regulations  were  made  concerning  the  treat- 
ment of  ships  taken,  but  no  provisions  enacted  respecting  any  security  to 
be  given  on  delivery  :  the  sole  interest  in  the  thing  condemned  being  in 
the  Crown,  it  was  in  public  custody,  and  the  disposition  of  it  a  mere  mat- 
ter of  prerogative  ;  no  such  provisions  therefore  was  necessary.  But  in 
the  sixth  year  of  Queen  Anne,  it  was  thought  proper,  for  the  encourage- 
ment of  seamen,  to  vest  in  them  the  prizes  they  should  take ;  and  for 

(Z)  Vide  the  Ordonnances  of  Louis  XIV.     (m)  Q.  J.  Pub.  1.  i.  c.  iv. 
(n)  Lucas's  Reports,  p.  79;  10  Modern  Reports,  p.  77. 
(o)  Repealed  by  22  Geo.  II.  c.  33. 
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that  purpose  the  statutes  6  Anne,  c.  13,  and  c.  37,  were  passed.  The 
first  of  these  Acts  only  respects  proceedings  in  the  Courts  of  Admiralty 
in  England,  but  contains  no  particular  directions  to  them,  the  practice 
of  those  Courts  being  already  settled  ;  the  second,  6  Anne,  c.  37,  is  par- 
ticularly intended  for  the  regulation  of  the  Courts  of  Vice  Admiralty  in 
America,  and  the  operation  of  it  is  confined  to  captures  and  condemna- 
tions there  made.  One  object  of  that  Act  was,  that  the  judge  should 
proceed  to  sentence  with  all  possible  expedition.  In  the  fourth  section, 
therefore,  this  case  is  provided  for ;  namely,  that  if,  on  the  preparatory 
examinations,  there  should  arise  a  doubt  in  the  breast  of  the  judge 
whether  the  capture  were  prize  or  not,  and  further  proof  should  appear 
to  be  necessary,  the  ship  and  cargo  should  be  appraised  by  persons  named 
on  the  part  of  the  captor,  and  be  delivered  up  to  the  claimants  on  their 
giving  good  and  sufficient  security  to  pay  to  the  captor  the  full  value 
thereof  according  to  such  appraisement,  if  the  ship  should  be  adjudged 
lawful  prize  by  the  same  judge.  By  this  provision,  the  claimant  is  en- 
titled to  the  immediate  possession  of  the  subject  in  dispute,  which  the 
captor  cannot  obtain  but  on  the  refusal  of  the  claimant  to  give  security 
for  the  appraised  value.  After  a  sentence  of  condemnation,  the  captor 
r*irn  ^as  a  r%n*  *°  *ne  possession.  No  appraisement  is  to  *be  made 
-I  in  case  of  an  appeal ;  nor  is  there  any  provision  for  a  sale  by 
authority  of  the  Court,  in  order  to  ascertain  the  value.  But  (by  the 
8th  section  of  the  Act)  the  appeal  is  to  be  allowed  in  like  manner  as 
appeals  from  the  Courts  of  Admiralty  in  England,  with  a  special  direc- 
tion that  the  appellant  shall  enter  into  security  to  prosecute  the  appeal, 
answer  the  condemnation,  and  pay  treble  costs,  if  the  sentence  shall  be 
affirmed  :  no  direction  is  given  as  to  any  security  to  be  taken  from  the 
party  appellate,  but  by  reference  to  the  practice  of  the  Court  of  Admi- 
ralty in  England  on  appeals  to  the  Sovereign;  and  it  is  added,  that 
the  execution  of  the  sentence  shall  not  be  suspended  by  reason  of  any 
appeal.  (^) 

CCCLX.  Before  this  part  of  the  subject  be  dismissed,  it  should  be 
observed,  that  in  cases  where  a  captured  ship  has  been  purchased,  under 
a  title  invalid  indeed,  but  not  notoriously  bad,  it  has  been  the  practice 
of  the  English  Court  of  Prize  to  decree  restitution  to  the  original  owner, 
but  at  the  same  time  to  allow  the  vendor  for  an  amelioration  beyond  the 
ordinary  repairs,  but  not  for  ordinary  repairs. (<?) 

CCCLXI.  6.  What  must  be  done  ~by  the  Captor  after  capture,  and 
to  what  ports  may  the  captured  property  be  taken? 

It  is  incumbent  on  the  captor — as  will  be  seen  more  at  length  in  a  sub- 
sequent chapter — to  bring  his  prize  as  speedily  as  may  be  consistent  with 
his  other  duties  within  the  jurisdiction  of  the  Court  which  has  the  power 
of  adjudicating  upon  it.  But  he  may  find  it  necessary  to  touch  at  a 
neutral  port,  or  to  deposit,  if  permitted,  for  a  while  his  prize  therein : 
of  course,  no  doubt  can  arise  as  to  the  lawfulness  of  taking  the  prize  into 
the  port  of  an  ally.  According  to  the  law  of  the  English  Prize  Court,  it 

(p)  Brymer  v.  Atkins,  1  H.  Blackstone's  Rep.,  pp.  189-190. 
(q)  The  Kierlighett,  3  Rob.,  p.  96     The  Perseverance,  2  Ib.,  p.  239.     See  Dig., 
V.  1.  iii.  38,  de  hatred  petit. 
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is  not,  generally  speaking,  competent  to  *captors  to  carry  prizes 
into  a  foreign  Court,  and  offer  to  restore  them  on  bail.     It  is  an 
irregularity  which  can  only  be  justified  by  the  evident  necessity  of  the 
particular  case.(r) 

CCCLXIL  It  is  perfectly  competent  to  the  Neutral  State  to  pro- 
hibit^) the  ingress  into  her  ports  of  all  prizes  made  by  all  Belligerents  ; 
such  cases  of  course  excepted  as  belong  to  the  class  of  urgent  necessity, 
such  as  arise  from  distress  of  weather  or  the  dangerous  state  of  the 
vessels,  (z) 

CCCLXIII.  Upon  the  subject  of  permitting  prizes  to  be  brought  into 
neutral  ports,  no  uniformity  of  practice  has  prevailed.  The  matter  has 
been  sometimes  governed  (1.)  by  domestic  regulation,  sometimes  (2.)  by 
Treaties.  In  the  absence  of  such  provisions,  it  should  seem  that  the 
presumption  is  in  favour  of  the  permission. («)  It  is  a  primd  facie  pre- 
sumption, however,  only,  and  capable  of  being  easily  rebutted. 

CCCLXIV.  1.  With  respect  to  domestic  regulations  upon  this  sub- 
ject, Mr.  Manning(cc)  refers  us  to  various  authorities.  By  a  proclama- 
tion of  Henry  VI.  in  1426,  it  was  ordered  that  all  prizes  were  to  be 
brought  into  British  ports ;  and  a  similar  regulation  was  issued  by  Eliza- 
beth, in  1602.  Captors  were  desired  to  bring  French  prizes  into  the 
ports  of  France  by  various  ordinances  in  1400,  in  1543,  in  1674,  and  in 
1689  :  the  Ordinance  of  1705  was  the  first  that  allowed  French  prizes 
to  be  taken  into  the  ports  of  an  ally.  And  by  the  Danish  Ordinance  of 
1710,  it  was  forbidden,  on  pain  *of  death,  to  carry  Danish  prizes 
into  any  but  Danish  ports.  (#)  But  such  rules  were  not  univer- 
sal ;  and  Loccenius,  who  wrote  in  1651,  decided  that  prizes  in  Neutral 
ports  could  not  be  interfered  with  unless  special  Treaty  intervened,  (z) 

By  the  French  Ordonnance  of  1650j  no  prizes  brought  into  French 
ports  by  foreign  cruisers  were  to  be  sold  there  ;(a)  and  by  subsequent 
French  ordinances,  no  prize  taken  by  a  vessel  with  a  foreign  commission 
was  to  be  allowed  to  remain  more  than  twenty -four  hours  in  a  French 
port,  unless  compelled  by  stress  of  weather,  or  unless  the  prize  had  been 
taken  from  the  enemies  of  the  French  ;  and  also  any  goods  belonging  to 
the  French,  or  to  their  allies,  were  to  be  taken  out  of  any  prizes  brought 
into  French  ports,  and  restored  to  the  original  proprietors.(i) 

But  by  the  Venetian  Edict  of  1779,  respecting  the  Neutrality  of 
Venice,  the  sale  of  prizes,  and  even  equipment  of  cruisers,  is  equally 
allowed  to  all  Belligerents,  (c) 

(r)  The  Peacock,  4  Rob.  Adm.  Rep.,  p.  192. 

(*)  Bynk.,  Q.  J.  P.,  1.  i.  c.  xv.  Valin,  Ord.  de  la  Marine,  t.  ii.  p.  272.  Wheaton's 
El.,  (Lawrence)  p.  498.  De  Pist.  et  Duverd.,  t.  ii.  p.  186. 

(t)  Vide  ante,  vol.  i.  p.  49,  and  App.,  p.  498,  as  to  Treaties  relating  to  what  is 
called  relache  forcee,  in  time  of  peace. 
(u)  Wheaton's  EL,  (Lawrence,)  p.  498. 

(x)  P.  387.  The  statements  in  the  text  on  this  subject  are  principally  derived 
from  his  accurate  and  valuable  work. 

(y)  Robinson's  Collectanea  Maritima,  p.  30. 
z)  Loccenius,  de  Jure  Maritime,  1.  ii.  c.  iv.  s.  7. 
a}  Valin,  Ord.  de  la  Marine,  II.  1.  iii.  t.  ix.  art.  i. 
6)  Ib.,  1.  iii.  tit.  ix.  arts.  xiv.  xv. 
c)  De  Martens,  Rec.,  1.  iii.  p.  85.     Manning's  Law  of  Nations,  pp.  388,  389. 
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CCCLXV.  7.  In  the  Courts  of  what  country  must  it  be  adjudicated 
upon  ? 

The  answer  to  this  question  has,  with  an  exception  presently  to  be 
noticed,  been  universally  the  court  of  the  captor  or  of  his  allyfcZ ) — for, 
as  we  have  seen,  "  unam  constituunt  civitatcm.(e}  In  such  cases  there 
is  nothing  to  prevent  the  Government  from  proceeding  to  that  last  act  of 
hostility.  There  is  a  common  interest  between  them  on  the  subject; 
r#lPQ~l  an<^  both  Governments  may  be  presumed  to  authorize  *any 
•J  measures  conducing  to  give  effect  to  their  arms,  and  to  consider 
each  others  ports  as  mutually  subservient.  Such  a  condemnation  is 
sufficient  in  regard  to  property  taken  in  the  course  of  the  operations  of  a 
common  war.(/)  With  respect  to  the  Neutral  State  itself,  the  most 
vehement  advocates  of  neutral  rights  have  holden  that  it  has  no  power 
of  interfering  with  prizes  brought  within  its  ports  ;  unless,  indeed,  such 
power  have  been  conveyed  to  it  by  the  provisions  of  special  Treaties,  of 
which  some  notice  will  be  presently  taken. (#) 

CCCLXVI.  The  exception  referred  to  in  the  last  paragraph  is  to  be 
found  in  the  practice  of  the  French  Government,  which  took  its  rise  at 
a  period  of  admitted  anomaly  with  respect  to  the  administration  of  Prize 
Law — viz.,  in  the  year  1796,  during  the  last  war. 

No  such  question  can,  however,  be  presented  for  discussion  during 
the  present  war  by  the  existing  Prize  Law  of  France,  for,  by  the  Ddcret 
du  18  Julliet,  1854,  of  the  Emperor  Napoleon  the  Third,  all  Commis- 
sions Consulaires  are,  by  implication  at  least,  annulled. (K\ 

In  fact,  these  commissions  were  never  defended  at  the  time  of  their 
f*47fn  de  facto  institution  by  any  eminent  French  jurists,(?')  *though  a 
-I  skilful  gloss  is  thrown  over  their  illegality  by  the  authors  of  the 
recent  Traite  des  Prises  Maritimes.(k\ 

They  were  always  open  to  this  dilemma — viz. : 

1.  Either  they  sat  in  the  neutral  territory  without  the  sanction  of  the 
neutral  authority,  and  then  they  were  clearly  illegal. 

2.  Or  they  sat  with  the  sanction  of  the  neutral  authority  :  and  then 
either  the  Neutral  might  be  fairly  holden,  by  the  accordance  of  such 

(d)  The  Flad  Oyen,  (leading  English  case)  1  Rob.,  p.  136.     The  doctrine  of  this 
case  was  affirmed" by  the  Court  of  Appeal.     See  the  Falcon,  6  Rob.,  p.  198.     The 
Alerta,  9  Cranch's  (Amer.)  Reports,  pp.  359,  364. 

(e)  Vide  ante,  p.  114,  and  the  Henrick  &  Maria,  4  Robinson,  p.  60. 
(/)  The  Christopher,  2  Rob.,  p.  210. 

(g)  Manning,  p.  388,  note  (1.)  Hiibner,  de  la  Saisie  des  Bailments  Neutres,  II. 
i.  c.  xi.  s.  8.  De  Martens,  1.  viii.  c.  vii.  s.  312. 

(h)  Messieurs  D'Hauterive  and  De  Cussy  state  the  law  correctly:  "L'usage 
moderne  a  ge'ne'ralement  reconnu,  pour  juger  les  prises,  la  juridiction  de  1'Etat 
belligerant." — Traite"s  de  Commerce,  t.  ix.  p.  375. 

(i)  MM.  De  Pist.  and  Duverd.,  speaking  of  the  Arrete"  du  Germinal  An  VIII.  art. 
23,  on  this  subject,  are  obliged  to  admit :  "  La  redaction  de  cet  article  est  pleine 
de  reserves  et  de  restrictions ;  on  voit  qu'elle  avait  6t6  prise  sous  1'influence  des 
observations  faites  au  Conseil  des  Anciens  par  le  rapporteur  de  la  loi  du  8  Floreal 
an  IV.,  lequel  avait  emis  sans  contradiction  la  doctrine  que  les  principes  du  droit 
des  gens,  qui  donnent  exclusivement  a  chaque  nation  le  pouvoir  juridictionnel  sur 
son  territoire,  et  les  trait6s  qui,  pour  la  plupart,  re"petent  ces  principes,  concourent 
pour  s'opposer  a  ce  que  nos  consuls  exercent  une  prerogative  aussi  extraordinaire 
chez  l'6tranger." 

(k]  De  Pist.  et  Duverd.,  t.  ii.  p.  1?4. 


RIGHT    OF    CAPTURE.  — DUTY    OF    CAPTOR.  345 

sanction,  to  have  acted  as  a  Belligerent,  or,  at  all  events,  the  judgments  of 
such  Court  would  not  be  held  binding  upon  any  State  but  the  neutral 
one  which  sanctioned  so  mischievous  and  unwarrantable  an  innovation 
upon  the  Eights  of  Nations.  The  truth  is  that  they  were  among  the 
worst  features  of  the  ^Revolution,  and  to  them,  as  well  as  to  other  abor- 
tive Courts  of  Prize,  were  applicable  the  words  of  that  great  jurist  M. 
Merlin,  "  On  ne  se  rappelle  que  trop  combien  furent  de"sastreux  les 
re"sultats  de  cette  e'trange  legislation — les  tribunaux  ne  tenaient  aucun 
compete  dans  leurs  jugements  des  rapports  de  la  France  avec  les  puis- 
sances etrangeres — de  les  reclamations  nomb reuses  et  energiques."(^) 

CCCLXVII.  The  law  upon  this  subject  was  admirably  discussed  by 
Lord  Stowell,  in  a  case(m)  which  was  adjudicated  *upon  in  the  r^7-i-i 
English  Prize  Court  in  the  early  part  of  the  year  1799. 

It  was  the  case  of  a  ship  taken  by  a  French  Privateer,  and  carried 
into  the  Port  of  Bergen,  in  Norway,  where  it  appears  she  underwent  a 
sort  of  process,  which  terminated  in  a  sentence  of  condemnation  pro- 
nounced by  the  French  Consul,  and  under  that  sentence  she  was  asserted 
to  have  been  transferred  to  a  neutral  proprietor. 

"But  another  question  (Lord  Stowell  observes)  has  arisen  in  this  case, 
upon  which  a  great  deal  of  argument  has  been  employed :  namely, 
whether  the  sentence  of  condemnation  which  was  pronounced  by  the 
French  Consul  is  of  such  legal  authority  as  to  transfer  the  vessel,  sup- 
posing the  purchase  to  have  been  bond  fide  made  ?  I  directed  the  coun- 
sel for  the  claimants  to  begin,  because  the  sentence  being  of  a  species 
altogether  new,  it  lay  upon  them  to  prove  that  it  was  nevertheless  a  legal 
one. 

"  It  has  frequently  been  said,  that  it  is  the  peculiar  doctrine  of  the 
law  of  England  to  require  a  sentence  of  condemnation,  as  necessary  to 
transfer  the  property  of  prize ;  and  that,  according  to  the  practice  of 
some  nations,  twenty-four  hours,  according  to  the  practice  of  others, 
bringing  infra  prcesidia,  is  authority  enough  to  convert  the  prize.  I 
take  that  to  be  not  quite  correct ;  for  I  apprehend  that,  by  the  general 
practice  of  the  Law  of  Nations,  a  sentence  of  condemnation  is  at  present 
deemed  generally  necessary;  and  that  a  neutral  purchaser  in  Europe, 
during  war,  does  look  to  the  legal  sentence  of  condemnation  as  one  of  the 
title-deeds  of  the  ship  if  he  buys  a  prize  vessel.  I  believe  there  is  no 

(I)  Cited  De  Pist.  et  Duverd.,  t.  ii.  p.  158. 

(m)  The  Flad  Oyen,  1  Rob.,  p.  135.  The  Perseverance,  2  Rob.,  p.  240.  (In  this 
case,  the  amelioration  of  a  prize  ship,  purchased  by  a  Neutral,  under  illegal  con- 
demnation, in  Norway,  allowance  made  on  restitution  to  original  owner.)  The 
Kierlighett,  3  Ib.,  p.  95.  (In  this  case  a  condemnation  in  Norway  before  a  French 
Consul,  holden  invalid,  not  helped  by  a  sentence  of  a  Court  of  Prize,  in  the 
enemy's  country,  decreeing  restitution  to  the  neutral  claimant,  on  the  circum- 
stances of  a  subsequent  capture,  &c.)  Havelock  v.  Rockwood,  8  Durnford  &  East, 
p.  268.  Donalson  v.  Thompson,  1  Campbell's  Rep.,  p.  429.  The  following  deci- 
sions in  the  Prize  Courts  of  the  N.  A.  United  States  support  the  judgment  of  Lord 
Stowell.  The  invincible,  2  Gallison's  (Amer.)  Reports,  pp.  28,  36.  S.  C.  1  Whea- 
ton's  (Amer.)  Rep.  p.  238.  Maissionnaire  v.  Keating,  2  Gallison's  (Amer.)  Rep.,  pp. 
224-234  The  Findlay  and  the  William,  1  Peter's  (Amer.)  Adm.  Rep.,  p.  12. 
Wheelwright  v.  Depeyster,  1  Johnson's  (Amer.)  Rep.,  p.  471.  Page  v.  Lenox,  15 
Ib.,  p.  172.  1  Kent's  Comra.,  pp.  103,  104. 
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instance  in  which  a  man,  having  purchased  a  *prize  vessel  of  a 
L  -I  Belligerent,  has  thought  himself  quite  secure  in  making  that 
purchase,  merely  because  the  ship  had  been  in  the  enemy's  possession 
twenty-four  hours,  or  carried  infra  prcesidia.  The  contrary  has  been 
more  generally  held ;  and  the  instrument  of  condemnation  is  amongst 
those  documents  which  are  most  universally  produced  by  a  neutral  pur- 
chaser, that  if  she  has  been  taken  as  prize,  it  should  appear  also  that  she 
has  been,  in  a  proper  judicial  form,  subjected  to  adjudication. 

"Now  in  what  form  have  these  adjudications  constantly  appeared? 
They  are  the  sentences  of  Courts  acting  and  exercising  their  functions  in 
the  belligerent  country ;  and  it  is  for  the  very  first  time  in  the  world 
that,  in  the  year  1799,  an  attempt  is  made  to  impose  upon  the  Court  a 
sentence  of  a  tribunal  not  existing  in  the  belligerent  country,  but  of  a 
person  pretending  to  be  authorized  within  the  dominions  of  a  neutral 
country.  In  my  opinion,  if  it  could  be  shown  that,  regarding  mere 
speculative  general  principles,  such  a  condemnation  ought  to  be  deemed 
sufficient,  that  would  not  be  enough  j  more  must  be  proved ;  it  must  be 
shown  that  it  is  conformable  to  the  usage  and  practice  of  nations. (i) 

"  A  great  part  of  the  Law  of  Nations  stands  on  no  other  foundation  ; 
it  is  introduced,  indeed,  by  general  principles,  but  it  travels  with  those 
general  principles  only  to  a  certain  extent;  and,  if  it  stops  there,  you 
are  not  at  liberty  to  go  farther,  and  to  say  that  mere  general  speculations 
would  bear  you  out  in  a  further  progress.  Thus,  for  instance,  on  mere 
general  principles  it  is  lawful  to  destroy  your  enemy,  and  mere  general 
principles  make  no  great  difference  as  to  the  manner  by  which  this  is  to 
be  effected;  but  the  conventional  law  of  mankind,  which  is  evidence  in 
their  practice,  does  make  a  distinction,  and  allows  some  and  prohibits 
other  modes  of  destruction ;  and  a  Belligerent  is  bound  to  confine  him- 
self to  those  modes  which  the  common  practice  of  mankind  has  employed, 
F*4731  an(^  to  re^n(lu^  those  *which  the  same  practice  has  not  brought 
-I  within  the  ordinary  exercise  of  war,  however  sanctioned  by  its 
principles  and  purposes. 

"  Now,  it  having  been  the  constant  usage  that  the  tribunals  of  the  Law 
of  Nations  in  these  matters  shall  exercise  their  functions  within  the  bel- 
ligerent country,  if  it  was  proved  to  me  in  the  clearest  manner  that  on 
mere  general  theory  such  a  tribunal  might  act  in  the  neutral  country,  I 
must  take  my  stand  on  the  ancient  and  universal  practice  of  mankind, 
and  say  that,  as  far  as  that  practice  has  gone,  I  am  willing  to  go,  and 
where  it  has  thought  proper  to  stop,  there  I  must  stop  likewise. 

"  It  is  my  duty  not  to  admit,  that  because  one  nation  has  thought 
proper  to  depart  from  the  common  usage  of  the  world,  and  to  meet  the 
notice  of  mankind  in  a  new  and  unprecedented  manner,  that  I  am  on 
that  account  under  the  necessity  of  acknowledging  the  efficacy  of  such 
a  novel  institution,  merely  because  general  theory  might  give  it  a  degree 
of  countenance,  independent  of  all  pi'actice  from  the  earliest  history  of 
mankind.  The  institution  must  conform  to  the  text  law,  and  likewise 
to  the  constant  usage  upon  the  matter;  and  when  I  am  told  that,  before 

(i)  Vide  antfe,  vol.  i.  c.  v. 
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the  present  war,  no  sentence  of  this  kind  has  ever  been  produced  in  the 
annals  of  mankind,  and  that  it  is  produced  by  one  nation  only  in  this 
war,  I  require  nothing  more  to  satisfy  me  that  it  is  the  duty  of  this  Court 
to  reject  such  a  sentence  as  inadmissible. 

"  Having  thus  declared  that  there  must  be  an  antecedent  usage  upon 
the  subject,  I  should  think  myself  justified  in  dismissing  this  matter 
without  entering  into  any  farther  discussion.  But  even  if  we  look  farther, 
I  see  no  sufficient  ground  to  say,  that  on  mere  general  principles  such  a 
sentence  could  be  sustained  :  proceedings  upon  Prize  are  proceedings  in 
rem;  and  it  is  presumed  that  the  body  and  substance  of  the  thing  is  in 
the  country  which  has  to  exercise  the  jurisdiction. 'Y/c) 

*The   learned  judge   then  disposes  of  an   argumentum  ad 
hominem,  or  ad  gentem,  arising  from  the  practice  of  English 
Prize  Courts  to  condemn  vessels  lying  in  neutral  ports  at  the  time  of  con- 
demnation.    To  this  argument  he  replies  : — 

1.  That  the  practice  itself  was  infrequent  and  irregular. 

2.  That  it  did  not  authorize  a  bad  practice  in  other  States,  for  "  the 
true  mode  of  correcting  the  irregular  practice  of  a  nation  is  by  protesting 
against  it,  and  by  inducing  that  country  to  reform  it;  it  is  monstrous 
to  suppose,  that  because  one  country  has  been  guilty  of  an  irregularity, 
every  other  country  is  let  loose  from  the  Law  of  Nations,  and  is  at  liberty 
to  assume  as  much  as  it  thinks  fit." 

3.  That  this  practice  had  been  in  use  only  with  respect  to  vessels 
lying  at  Leghorn  and  Lisbon,  where  the  English  had  peculiar  privileges. (J) 

4.  That  Neutrals  had  no  interest  in  disputing  the  validity  of  their 
sentences. 

5.  And  chiefly,  as  it  should  seem  in  these  cases,  there  was  no  doubt 
as  to  the  authority  of  the  tribunal  itself,  which  was  acting  in  the  country 
to  which  it  belonged. 

"  Here  a  person,  utterly  naked  of  all  authority  except  over  the  sub- 
jects of  his  own  country,  and  possessing  that  merely  by  the  indulgence 
of  the  country  in  which  he  resides,  pretends  to  exercise  a  jurisdiction  in 
a  matter  in  which  the  subjects  of  many  other  States  may  be  concerned. 
No  such  authority  was  ever  conceded  by  any  country  to  a  foreign  agent 
of  any  description  residing  within  it ;  and  least  of  all  could  such  an  au- 
thority be  conceded  in  the  matter  of  Prize  of  War — a  matter  over  which 
a  neutral  country  has  no  cognizance  whatever,  except  in  the  single  case 
of  an  infringement  of  its  own  territory ;  and  in  which  such  a  concession 
of  authority  cannot  be  made  without  departing  from  the  duties,  and  losing 
the  benefits  of  its  neutral  character. 

*"  Mark  the  consequences  which  must  follow  from  such  a  pre- 
tended  concession :  observe  in  the  present  case  how  it  would  affect 
the  neutral  character  in  the  north  !  If  France  can  station  a  judge  of  the 
Admiralty  at  Bergen,  and  can  station  there  its  cruisers  to  carry  in  prizes 
for  that  judge  to  condemn,  who  can  deny  that  to  every  purpose  of  hostile 
mischief  against  the  commerce  of  England,  Bergen  will  differ  from  Dun- 
kirk in  no  other  respect  than  this,  that  it  is  a  port  of  the  enemy  to  a  much 

(k)  The  Flad  Oyen,  1  Rob.,  pp,  139-142. 

(I)  See  on  this  point  too  the  Henrick  &  Maria,  4  Rob.,  p.  61. 
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greater  extent  of  practical  mischief  ?  To  make  the  ports  of  Norway  the 
seats  of  the  French  tribunals  of  war,  is  to  make  the  adjacent  sea  the 
theatre  of  French  hostility. 

"  It  gives  one  Belligerent  the  unfair  advantage  of  a  new  station  of 
war  which  does  not  properly  belong  to  him,  and  it  gives  to  the  other  the 
unfair  disadvantage  of  an  active  enemy  in  a  quarter  where  no  enemy 
would  naturally  be  found.  The  coasts  of  Norway  could  no  longer  be 
approached  by  the  British  merchant  with  safety,  and  a  suspension  of 
commerce  would  soon  be  followed  by  a  suspension  of  amity. 

"Wisely,  therefore,  did  the  American  government  defeat  a  similar 
attempt  made  on  them,  at  an  earlier  period  of  the  war  :  they  knew  that 
to  permit  such  an  exercise  of  the  rights  of  war  within  their  cities,  would 
be  to  make  their  coasts  a  station  of  hostility,  "(m) 

CCCLXVIII.  But  a  claimant  who  has  purchased  under  an  originally 
invalid  sentence,  may  cure  the  defect  of  that  title,  though  passed  after 
many  changes  of  property,  by  the  sentence  of  a  proper  tribunal. 

If  the  title  is  impeached  before  the  sentence  takes  place,  it  may  be 
vitiated ;  but  when  a  valid  sentence  comes,  it  must  be  considered  as 
operating  retroactively,  so  as  to  rehabilitate  the  former  title. (n) 
r*4"fil  *Where  a  ship  has  been  captured,  and  carried  into  a  hostile 
-I  port,  and  is  afterwards  sold  to  a  Neutral,  the  presumption  of  law 
is  that  she  has  been  regularly  condemned,  and  the  burden  of  proving  the 
contrary  rests  on  the  claimant,  and  not  on  the  purchaser. (?nm)  The  case 
in  which  this  principle  was  enunciated  was  decided  in  the  Instance, 
and  not  in  the  Prize  Court  of  Admiralty.  It  would  appear,  that  if  the 
ship  had  been  carried  into  a  Neutral's  port,  the  burden  of  proof,  if  he 
had  been  a  foreign  purchaser,  would  have  laid  upon  the  claimant. (nn} 

CCCLXIX.  It  is  to  be  observed  that  with  respect  to  the  interests  of 
parties,  not  being  British  subjects,  a  British  Prize  Court  does  not,  ac- 
cording to  the  doctrine  of  Lord  Stowell,  inquire  into  the  sufficiency  of 
a  sentence  passed  by  a  Neutral  Court. 

This  doctrine  was  laid  down  in  the  case  of  an  American  ship  captured 
by  the  French,  condemned  in  Spain,  and  purchased  by  a  Danish  mer- 
chant. On  a  subsequent  capture  by  an  English  cruiser,  a  claim  was 
given  for  the  Danish  purchaser,  and  also  for  the  former  American  pro- 
prietor, on  the  ground  that  the  condemnation,  having  been  in  a  port 
neutral  towards  America,  was  invalid.  The  Court  declined  to  judge  of 
the  relation  of  foreign  States,  and  decreed  restitution  to  the  Danish  pur- 
chaser.^) 

CCCLXX.  It  may  be  remarked  here,  though  perhaps  a  little  out  of  the 
proper  place,  that,  a  title  originally  defective,  being  acquired  under  the 
sentence  of  an  incompetent  Court,  is  cured  by  an  intervening  peace,  for 
peace  has  the  effect  of  quieting  all  titles  of  possession  arising  from  the 
war.(jp) 

(m)  The  Flad  Oyen,  1  Rob.,  p.  144.  (n)  The  Falcon,  6  Rob.,  p.  200. 

(mm)  The  Countess  of  Lauderdale,  4  Rob.,  p.  286. 

(n)  See  note,  ib.     The  Constant  Mary,  referred  to  in  the  Kierlighett,  3  Rob.,  pp. 
97-8.     S.  C.,  Carthew's  Rep.,  p.  423. 
(o)  The  Cosmopolite,  3  Rob.,  p.  334.       (p)  The  Schooner  Sophie,  6  Ib.,  p.  138. 
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CCCLXXI.  These  observations  may  be  properly  closed  *with 
the  opinion  of  an  eminent  civilian  expressed  in  the  clearest 
language,  and  in  the  most  positive  tone  : — 

"  Ut  victor  intrk  propria  prsesidiae  tutus  est,  ith,  si  amici  fidem  elegerit 
et  in  ejus  prsesida  se  et  sua  contulerit,  etiam  illic  publico  nomine  tutus 
erit.  Is  vero  cui  res  illse  jure  belli  adempse  sunt,  frustra,  eas  in  com- 
munis  amici  territorio  repetitum  venit ;  quod  enim  belli  sors  occupanti 
dedit,  in  pacato  loco  apud  communem  amicum  merito  sibi  servabit.'Yj) 

CCCLXXII.  The  rule  that  the  trial  of  captures  made  on  the  high 
seas,  jure  belli,  by  a  duly  commissioned  ship  of  war,  whether  from  an 
enemy  or  a  Neutral,  belongs  exclusively  to  the  Courts  of  the  State  to 
which  the  captor  belongs,  is  undeniable.  But  it  has  been  truly  said 
that  there  are  two  exceptions  to  this  rule  equally  undeniable  :  first,  if 
the  capture  be  made  within  the  territorial  limits  of  a  neutral  country 
into  which  the  prize  is  brought ;  secondly,  or  by  a  privateer  which  had 
been  illegally  equipped  in  such  neutral  country,  the  Prize  Courts  of  such 
neutral  country  not  only  possess  the  power,  but  it  is  their  duty  to  restore 
the  property  so  illegally  captured  to  the  owner.  (/•) 

CCCLXXIII.  A  remarkable  instance  of  the  vindication  of  the  rights 
of  neutral  jurisdiction  grew  out  of  an  episode  of  the  Seven  Years'  War. 

In  the  month  of  August,  1759,  the  English  Admiral  Boscawen  fought 
an  action  off  Cadiz  with  some  French  ships  under  the  command  of  M. 
De  la  Clue.  The  action  was  unfavourable  to  the  French,  and  they  were 
compelled  to  take  refuge  in  the  Bay  of  Lagos ;  thither  they  were  pursued 
by  the  English,  who  set  fire  to  and  destroyed  the  ships  which  had  sought 
the  protection  of  the  Portuguese  ports. 

The  conduct  was  a  clear  and  unquestionable  violation  of  the  neutral 
rights  of  Portugal,  and  which  probably  would  *not  have  taken 
place,  but  for  the  very  peculiar  intimacy  of  the  relations  subsist- 
ing  between  England  and  Portugal. 

It  produced,  however,  a  very  spirited  remonstrance  from  the  then 
minister  of  Portugal,  the  Marquis  of  Pombal,  and  the  result  was  that  an 
ambassador  extraordinary  was  sent  from  England  to  make  a  special  and 
public  apology  for  the  conduct  of  the  English  admiral. (s) 

CCCLXXIV.  Mr.  Lawrence,  in  his  recent  and  valuable  edition  of 
Mr.  Wheaton's  work,  furnishes  us(<)  with  the  following  case  upon  this 
subject : — 

It  appears  that  in  September,  1814,  a  case  of  violation  of  neutral  terri- 
tory occurred  in  the  destruction,  in  the  harbor  of  Fayal,  of  the  Ameri- 
can privateer  General  Armstrong  by  an  English  squadron.  Reclama- 
tions founded  on  it  were  made  against  the  Government  of  Portugal, 
which  were,  by  the  2nd  article  of  the  Treaty  of  26th  February,  1851, (w) 
agreed  to  be  submitted  to  the  arbitration  of  a  sovereign,  potentate,  or 
chief  of  some  nation  in  amity  with  both  the  high  contracting  parties. 

(q)  Loccenius  de  jure  Maritime,  1.  ii.  c.  iv.  s.  6. 

(r)  The  Alerto,  9  Cranch's  (Amer.)  Rep.,  p.  364. 

(s)  Revue  de  Droit  Frai^ais  et  Etranger,  (1840)  torn.  vii.  p.  751,  LXI. 

(t)  Wheaton's  Elements  of  International  Law,  (Lawrence)  p.  493,  note. 

(u)  Treaties  of  the  United  States,  1854,  p.  92. 
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Under  this  provision,  Louis  Napoleon,  the  President  of  the  French  Re- 
public, was  selected  as  arbitrator.  There  is  some  discrepancy  between 
the  American  statement  and  the  summary  of  facts  on  which  the  award 
proceeds.  The  Prince  President,  however,  in  pronouncing  that  no  in- 
demnity was  due  from  Portugal,  does  not  deny  the  responsibility  of  a 
Neutral  to  make  compensation  to  a  Belligerent  whose  property  has  been 
captured  or  destroyed  within  its  jurisdictional  limits  by  the  opposing 
Belligerent,  but  he  founds  his  decision  on  the  assumed  fact,  that  the 
American  commander  had  not  applied,  from  the  beginning,  for  the  in- 
tervention of  the  neutral  sovereign  ;  that  by  having  recourse  to  arms,  to 
r*!7Qi  rePel  an  unjust  aggression  of  which  he  pretended  to  be  the  *ob- 
J  ject,  he  had  himself  failed  to  respect  the  Neutrality  of  the  terri- 
tory of  the  foreign  sovereign,  and  had  thereby  released  that  sovereign 
from  the  obligation  to  afford  him  protection  by  any  other  means  than 
that  of  pacific  intervention ;  and  that  the  Portuguese  Government  could 
not  be  held  responsible  for  the  result  of  the  collision  which  took  place  in 
contempt  of  its  rights  of  sovereignty,  and  in  violation  of  the  Neutrality 
of  its  territory,  and  without  the  local  officers  being  required  in  proper 
time,  to  grant  the  necessary  aid  and  protection. (a;) 

CCCLXXV.  If  a  prize,  which  it  is  alleged  was  captured  within 
neutral  waters,  be  brought  within  the  ports  of  the  same  Neutral,  has  the 
neutral  jurisdiction  to  try  this  question  ?  The  answer  seems  to  have 
been  rightly  given  in  the  afiirmative  by  the  French  Conseil  d' Etat.(y\ 

Does  the  simple  fact  that  the  captured  vessel,  or  cargo,  belongs  to  the 
Neutral  State  within  whose  ports  she  is  brought  by  the  Belligerent  as 
prize;  found  the  jurisdiction  of  the  Neutral  over  the  prize  ? 

This  question  is  sometimes  subdivided  by  jurists  into  two  parts  : 

1.  When  the  prize  has  been  taken  from  a  Neutral  who  is  not  the 
subject  of  the  State  into  whose  port  the  captor  has  brought  the  prize. 

2.  When  the  prize  is  taken  from  the  Neutral  who  is  the  subject  of 
that  State. 

It  appears  to  the  writer  of  these  pages  that  in  both  cases  the  answer 
must  be  in  the  negative;  the  right  of  deciding  whether  a  capture  made 
jure  belli  on  the  high  seas(^)  be  lawful  or  not  is  a  part  of  the  Right  of 
War,  and  belongs  only  to  a  Belligerent.  The  Neutral  may  claim  justice 
r*4.8fn  **n  *^e  ^ourt  °f  ^e  Belligerent,  or  may  refuse  altogether,  as  we 
J  have  seen,  the  right  of  asylum  in  his  ports  to  any  Belligerent 
bringing  a  prize. (a) 

CCCLXXVI.  Nevertheless,  the  affirmative  of  both  these  positions  has 
found  supporters  among  jurists  of  celebrity. 

As  to  the  first  position — namely,  when  the  prize  has  been  taken  from 
a  Neutral  who  is  not  the  subject  of  the  State  into  whose  port  the  captor 
has  brought  the  prize, — it  is  maintained  by  Azuni,(6)  that  the  captured 

(z)  Cong.  Doc.  32nd  Cong.,  1st  Sess.,  H.  Rep.  Ex.  Doc.,  No.  53;  32nd  Cong., 
2nd  Sess.  Senate,  Ex.  Doc.,  No  24. 

(y)  De  Pist.  et  Daver.,  1.  i.  p.  191,  case  of  La  Satanique  centre  1'Ary  et  Maria. 

(0)  That  is  directly,  not  incidentally,  in  a  civil  case  of  property,  or  the  like. 

(a)  De  Pist.  et  Duver.,  t.  i.  pp.  185-186.  The  Alerta,  9  Cranch's  (Amer.)  Rep., 
pp.  359,  364.  (b)  T.  ii.  c.  iv.  s.  3. 
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ship  may  invoke  the  jurisdiction  of  the  neutral  Court;  and  Hiibner(c) 
is,  of  course,  of  the  same  opinion. 

On  the  other  hand,  Lampredi(cZ)  is  strongly  of  opinion  that  the  cap- 
tured Neutral  is  to  all  intents  in  the  same  predicament  as  the  captured 
enemy,  and  that  he  is  not  justiciable  in  the  neutral  Court ;  and  he  cites 
a  variety  of  Treaties  in  which  this  principle  is  recognized. 

The  doctrine  and  the  practice  of  England,  of  the  North  American 
United  States,  and  of  France,  (e)  are  in  accordance  with  the  opinion  of 
Lampredi. 

Spain  has  recognized  it  by  an  express  law,(/)  with  the  whimsical  ex- 
ception of  a  case  in  which  one  half  of  the  value  of  the  cargo  of  the  cap- 
tured ship  belongs  to  Spaniards ;  in  which  event  the  prize  is  to  be  subject 
to  Spanish  Jurisdiction. 

CCCLXXVII.  With  respect  to  the  second  position — namely,  when 
the  prize  is  taken  from  a  Neutral  who  is  the  subject  *of  the  State 
into  whose  port  the  captor  has  brought  the  prize ;  that  in  such 
a  case  the  neutral  Court  has  jurisdiction  over  the  prize,  is  maintained  in 
a  qualified  manner,  as  has  been  stated,  by  the  Law  of  Spain,  by  Graliani,^) 
and  without  any  reservation  by  Azuni ,(h\  who  relies  upon  several  judg- 
ments of  the  Sardinian  Courts.  M.  Merlin(V)  appears  to  be  of  the  same 
opinion,  and  thinks  that  he  is  supported  in  it  by  the  authority  of  the 
Ordonnance  de  la  Marine  of  1681,  (Arts.  14,  15.)  And,  as  has  been 
mentioned,  the  same  doctrine  is  maintained  by  England  and  the  North 
American  United  States.(&)  On  the  other  hand,  Valin(Z)  is  of  a  dif- 
ferent opinion,  and  puts  a  different  construction  on  the  articles  of  the 
Ordonnance. 

It  appears  also  to  be  the  doctrine  upon  which  the  French  tribunals  of 
prize  intend  to  act  during  the  present  war.  "  Nous  ne  pensons  pas,  en 
effet"  (say  MM.  De  Pistoye  and  Duverdy,)  "  que  la  nationalite  du  capture 
doive  etre  une  circonstance  suffisante  pour  attribuer  h  une  puissance 
neutre  le  pouvoir  de  juger  de  la  validite  de  la  prise  faite  sur  un  de  ses 
nationaux  et  amenee  dans  ses  ports.  II  y  a,  en  effet,  pour  donner  a-  la 
nation  neutre  pouvoir  de  relaxer  ses  nationaux  injustement  capture's  un 
autre  principe  qui,  independamment  de  la  question  de  validity  ou  d'in- 
validite  de  la  prise,  lui  donne  toute  latitude.  Chaque  etat  est  maitre 
dans  ses  ports,  et  si  I'liumanite  veut  qu'on  y  admette  les  corsaires  des 
parties  belligerantes  et  leurs  prises,  la  politique  perrnet  qu'on  fasse  alors 
payer,  pour  ainsi  dire,  le  droit  d'asile,  ainsi  que  cela  existe  en  France  ;(m) 
mais  *la  puissance  neutre  ne  peut  pas,  parce  qu'elle  donne  asile  ^#409-1 
au  capteur  et  au  capture  qui  est  sien,  usurper  le  droit  de  juger  L 

(c)  T.  ii.  c.  i.  s.  1.  (d)  S.  14. 

(e)  "  Quoi  que  Ton  puisse  dire  centre  cette  opinion,  il  est  certain  qu'elle  a  e"te  de 
tout  temps  celle  du  gouvernement  Franyais  et  qu'elle  a  etc  constamment  pratique"e 
pour  les  prises  faites  sous  son  pavilion." — Merlin,  Re"p.,  t.  xiii.  p.  143. 

(/)  Cedule  Royale  of  14  June,  1797,  art.  7.     Merlin,  Rep.,  t.  xiii.  p.  145. 

(g)  Merlin,  Re"p.,  t.  xiii.  pp.  143-5.  (Prise  Maritime.)  (A)  Ibid. 

(t)  Ibid.     '  (k)  The  Alerta,  9  Cranch's  (Amer.)  Rep.,  p.  359. 

(1)  Merlin,  R^p.,  t.  xiii.  pp.  143-5.  (Prise  Maritime.)  The  Flad  Oyen,  1  Rob., 
p.  135. 

(m)  V.  art.  15,  de  1'Ordonnance  de  1681,  et  ci-apres,  titre  X. 
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de  la  validit^  de  la  prise ;  ce  droit  appartenant  exclusivement,  en  vertu 
du  droit  de  guerre,  au  gouvernement  au  nom  duquel  la  capture  a  etc* 
faite."(«i) 

CCGLXXVIII.  By  the  convention  entered  into  between  France  and 
England  during  the  present  war,  it  is  stipulated  (Art.  3,)  that  in  case  of 
the  capture  of  a  merchant-vessel  of  one  of  the  two  countries,  the  adjudi- 
cation of  such  capture  shall  always  belong  to  the  jurisdiction  of  the 
country  of  the  captured  vessel ;  and  the  cargo  shall  be  dealt  with,  as  to 
the  jurisdiction,  in  the  same  manner  as  the  vessel. 

CCCLXXIX.  8.  Where  must  the  captured  property  be  at  the  time  of 
condemnation  ? 

An  attentive  review  of  all  the  cases  decided  in  the  Courts  of  England 
and  the  North  American  United  States,  during  the  last  war,  leads  to  the 
conclusion  that  the  condemnation  of  a  Capture  by  a  regular  Prize  Court, 
sitting  in  the  country  of  the  Belligerent,  of  a  prize  lying  at  the  time  of 
the  sentence  in  a  neutral  port,  is  irregular,  but  clearly  valid,  (o)  It 
appears  to  be  the  inclination  of  the  English  Prize  Court,  during  the 
present  war,  to  limit  to  cases  of  necessity  the  condemnation  of  vessels 
lying  in  a  neutral  port.(p)  It  is  scarcely  necessary  to  add,  after  what 
has  been  said  as  to  the  former  French  law  on  condemnations  by  Judges 
of  the  Belligerent  in  neutral  ports,  that  such  condemnations  of  vessels 
lying  in  neutral  ports  are  holden  valid  by  the  French  Prize  Courts. 

*CCCLXXX.  Among  the  principal  Treaties(y)  which  have 
altered,  as  between  the  contracting  parties,  the  general  Interna- 
tional Law  respecting  the  non-interference  of  Neutrals  as  to  prizes  brought 
into  their  ports,  are  the  following  : — 

The  Treaty  of  1654  between  England  and  Portugal,  whereby  prizes 
captured  by  either  party,  brought  into  the  ports  of  their  ally,  are  to  be 
restored  to  their  original  owners.  (?•) 

A  Treaty  to  the  like  effect  between  Portugal  and  Holland  in  1661. (s) 

A  Treaty  between  Portugal  and  France  in  1797,  whereby  no  prize  of 
either  party  was  to  be  sold  in  the  ports  of  the  other,  and  no  privateers, 
except  in  cases  of  imminent  peril,  received. (#) 

A  Treaty  between  France  and  the  North  American  United  States  in 
1778,  whereby  no  ship  of  the  enemy  of  either  party  was  allowed  to  sell 
her  prize,  or  discharge  her  cargo,  or  buy  more  than  provisions  immedi- 
ately indispensable  in  the  ports  of  either  party.  («) 

A  Treaty  between  the  same  parties  in  1800,  whereby  no  sale  of  prizes 

(n)  De  Pistoye  et  Duverdy,  Traite"  des  Prises  Maritime!,  t.  ii.  p.  186. 

(o)  The  Henrick  and  Maria,  4  Rob.,  p.  43.  The  Christopher,  2  Ib.,  p.  207.  The 
Victoria,  Edwards,  p.  97.  Hudson  v.  Guestier,  4  Cranch's  (Amer.)  Rep.,  p.  293. 
S.  C.,  6  Cranch's  (Amer.)  Rep.  p.  281.  The  Arabella  &  Madeira,  2  Gallison:s 
(Amer.)  Rep.,  p.  368. 

(p)  The  Polka,  1  Spink's  Eccles.  &  Adm.  Rep.  (1854,)  pp.  447-8. 

(q)  The  earlier  Treaties  between  England  and  the  Dukes  of  Burgundy,  and  the 
Treaties  between  Christian  and  Algerine  and  Barbary  States  on  this  subject  are 
not  referred  to  in  the  text.  See  generally  the  catalogue  of  Treaties  on  this  subject 
between  all  States.  Trace's  de  Commerce  de  H.  et  de  Cussy,  t.  ix.  p.  375,  Prises 
et  Reprises  ;  and  Manning,  p.  368. 

(r)  Dumont,  VI.  t.  ii.  p.  84.  (s)  Ib.,  p.  369. 

(t)  De  Martens,  Rec.,  t.  vi.  p.  414.  (u)  Ib.,  t.  ii.  p.  597. 
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by  either  ally  is  allowed  in  the  ports  of  the  other,  and  privateers  are 
limited  to  indispensable  provisions.^) 

A  Treaty  between  Holland  and  the  North  American  *United  ^. „ ,-. 
States  in  1782,  whereby  the  sale  of  prizes  brought  by  either  «- 
party  into  the  ports  of  the  other  was  legalized. (y) 

A  Treaty  between  England  and  the  North  American  United  States  in 
1794,  stipulating  that  prizes  made  by  the  enemies  of  either  of  the  con- 
tracting parties  shall  not  be  received  in  their  ports. (a) 

A  Treaty  containing  similar  provisions  between  the  same  parties  in 
1806.(a) 

A  Treaty  in  1829,  between  Holland  and  Columbia,  allowing  the  en- 
trance of  prizes  into  their  ports.(6) 

A  Treaty  between  Spain  and  Denmark,  in  1742,  authorizing  the  recep- 
tion and  sale  of  prizes  in  the  ports  of  the  respective  parties. (c) 

A  Treaty  between  England  and  the  Emperor  of  Germany,  in  1795, 
whereby  prizes  made  from  either  ally  were  forbidden  to  be  sold  in  the 
ports  of  the  other,  and  were  to  remain  only  twenty-four  hours  therein, 
under  penalty  of  confiscation. (c?) 

CCGLXXXI.  9.  As  to  the  forfeiture  by  misconduct  of  the  Captor's 
title  to  Prize. 

Captors,  whether  in  command  of  public  or  private  ships  of  war,  may 
forfeit  their  rights  of  prize  by  misconduct,  and  this  independent  of  any 
statutable  provision  by  the  old-established  law  of  the  Admiralty  ;(e\  and 
an  obstinate  neglect  *or  refusal  to  comply  with  the  instructions  pMor-i 
of  the  Government,  or  the  Regulations  of  the  Prize  Act,  have  L 
been  held  sufficient  to  authorize  an  infliction  of  the  forfeiture ;  and,  in 
such  case,  the  prize  is  condemned  to  the  Government^/)  so  the  un- 
lawful rescue  of  the  prize  by  the  Captors  from  the  custody  of  the  Court.(gr) 
And  where  the  claimant  has  not  affected  his  property  with  a  hostile 
character,  as  by  a  trade  with  the  enemy,  &c.,  but  has  been  engaged  in 
some  other  traffic  contravening  the  municipal  law  of  his  own  country, 
so  that  he  cannot  entitle  himself  to  a  restitution  of  the  property,  it  will 
be  condemned  to  the  Government,  and  not  to  the  captors.(A) 

(x)  Ib.,  t.  vii.  p.  108. 

M  De  Martens,  Rec.,  t.  iii.  p.  465.  De  H.  et  De  C.,  Tr.  de  Comm.,  (2nd  Part,) 
t.  iii.  p.  270,  art.  1.  See  t.  ix.  p.  107,  of  this  work,  for  the  mode  of  reference  to 
the  different  Volumes  and  Parts  of  it. 

(z)  De  H.  et  De  C.,  (2nd  Part,)  torn.  iii.  pp.  204,  5-8,  art.  19. 

(a)  Ib.,  228.  art.  19.  (b)  Ib.,  (2nd  Part,)  torn.  i.  p.  369,  art.  21. 

(c)  Ib.,  (2nd  Part,)  torn.  i.  p.  425,  art.  3. 

(d)  De  Martens,  Rec.  VI.  Ixxxii.,  art.  7. 

(e)  La  Reine  des  Anges,  Stewart,  p.  9.     The  Cossack,  ib.,  pp.  513-517.     The 
Herkimer,  ib.,  p.  128.     S.  C.,  2  Hall's  Am.  Law  Jour.,  p.  133.     The  Clarissa,  cited 
in  Stewart,  p.  144;  and  2  Hall's  Am.  Law  Journ.,  p.  145.    The  Der  Mohr,  3  Rob., 
p.  129.     The  Triton,  4  Ib.,  p.  78.     The  Barossa,  note  to  the  Woodbridge,  1  Hag- 
gard, p.  75.     The  Nemesis,  Edwards,  p.  50.     With  respect  to  the  punishment  of 
the  misconduct  of  Privateers,  vide  post. 

(/)  The  Bothnea  &  Janstoff,  2  Gallison's  (Amer.)  Rep.,  pp.  78,  92. 
(g)  The  Cossack,  Stewart,  p.  513. 

(A)  The  Walsingham  Packet,  2  Rob.  p.  77.     The  Etrusco,  4  Ib.,  262,  note  (a). 
The  Venus,  8  Cranch's  (Amer.)  Rep.,  pp.  277,  287. 
SEPTEMBER,  1857.— 23 
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[*486]  *CHAPTEK    V. 

1.    NON-COMMISSIONED    CAPTORS. 2.    JOINT    CAPTURE. 3.    CAPTURES 

BY   TENDERS. 

CCCLXXXII.  A  TREATISE  upon  International  Law  does  not,  perhaps, 
strictly  speaking,  require  a  further  investigation  of  the  subject  of  Ma- 
ritime Capture  than  has  been  given  in  the  preceding  chapter ;  but  there 
are  certain  outlying  and  collateral  questions  of  a  mixed  public  and  In- 
ternational character,  which  it  is  the  object  of  the  present  and  following 
chapter  to  consider.  In  the  present  chapter  it  is  proposed  to  consider 
questions  relating  to — 

1.  Non-commissioned  Captors. 

2.  Joint  Capture. 

3.  Captures  by  Boats  and  Tenders. 

CCCLXXXIII.  1.  As  to  Non-commissioned  Captors.  In  cases  of  non- 
commissioned ships,  and  ships  commissioned  against  one  enemy,  having 
no  commission  against  another  whose  property  is  captured, (a)  the  Cap- 
tors are  not  entitled  to  any  share  in  the  prize,  and  the  property  is  to  be 
condemned  to  the  Government,  or  to  its  special  grantee,  if  any  such 
exist.  Bynkershoek,  indeed,  contends,  that  if  a  non-commissioned  ship 
is  attacked,  and  captures  the  assailant  in  her  defence,  the  officers  and 
crew  are  solely  entitled  to  the  prize;  and  this  doctrine  seems  also  to  be 
supported  by  Grotius.(6)  However,  the  general  Prize  Law  of  France, 
^reat  Britain,  and  the  *United  States  is  as  has  been  above 
stated. (c)  If  at  the  time  of  a  Capture  by  a  ship  commissioned 
by  letter  of  marque,  the  master  of  the  capturing  vessel  be  not  on  board, 
the  Capture  is  considered  as  made  without  a  commission,  and  it  enures 
to  the  Government,  or  its  special  grantee  ;(c?)  and  if  a  Capture  be  made 
by  a  cutter  fitted  out  by  a  captain  of  a  man-of-war  as  a  tender,(e)  and 
manned  from  his  ship,  but  without  any  authority  or  commission,  it  is 
deemed  to  be  made  by  a  non-commissioned  vessel,  and  the  Capture  will 
not  enure  to  the  benefit  of  the  man-of-war.  It  would  be  otherwise  if  the 
tender  were  attached  to  the  ship  by  public  authority,  for  then,  as  has 
been  said,  the  ship  would  share. (/)  And  if  persons  in  the  navy  land 
from  their  ships  and  man  a  fort,  and  thereby  compel  a  ship  to  strike  as 
prize,  it  is  considered  as  a  Capture  made  at  sea  by  a  force  upon  land, 
which  is  a  Non-commissioned  Capture,  fa)  But  it  would  be  otherwise  if 

(a)  Vide  ante,  vol.  i.  c.  xx. 

(b)  Bynk.,  Q.  J.  Pub.,  1.  i.  c.  xx.    Du  Ponceau's  ed.,  pp.  155-161.     Grotius,  de 
J.  B.  et  P.,  1.  iii.  c.  vi.  s.  10. 

(c)  Du  Ponceau's  Bynk.,  p.  162,  note  (d).    1  Valin  sur.  1'Ord.,  torn.  i.  p.  79.   The 
Haase,  1  Rob.,  p.  286.     The  Rebeccah,  1  Ib.,  p.  227.    The  Amor  Parentum,  ib.,  p. 
303.     The  Twee  Gesuster,  2  Ib.,  p.  284,  note  (a).     The  Melomane,  5  Ib.,  p.  41. 
The  Joseph,  1  Gallison's  (Amer.)  Rep.,  p.  545. 

(d)  The  Charlotte,  5  Rob.,  p.  280.  (e)  Vide  infra  as  to  Tenders. 

(/)  The  Melomane,  5  Rob.,  p.  41.  The  Charlotte,  ib.,  p.  280.  Capture  of 
Gura9oa,  1  Dodson,  p.  220,  note  (a).  The  Dos  Hermanos,  2  Wheat.  (Amer.)  Rep., 
p.  <  6. 

(g)  The  Rebeccah,  1  Rob.,  p.  227. 
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the.  place  on  shore  were  a  resort  for  naval  purposes  by  persons  in  the  navy 
only,  for  then  it  would  be  deemed  a  stationary  tender,  rather  attached  to 
and  dependent  upon  the  vessels,  than  having  the  vessels  attached  to  and 
dependent  upon  it. 

CCCLXXXIV.  In  England,  by  very  ancient  grants  from  the  Crown, 
the  Lord  High  Admiral  has  the  benefit  of  all  Captures  made  at  sea  by 
non-commissioned  vessels  ;  and  also  of  all  Captures,  by  whomsoever  made, 
of  all  ships  and  goods  *coming,  or  already  come,  into  ports, 
creeks,  or  roads  of  England  and  Ireland,  by  stress  of  weather  or 
other  accident,  or  by  mistake  of  port,  or  by  ignorance,  not  knowing  of 
the  war,  and  also  of  all  derelicts.  But  the  Crown  has  still  reserved  to 
itself  all  such  ships  and  goods  as  shall  be  seized  in  port  before  any  decla- 
ration of  war  or  reprisals;  and  also  all  such  as  shall  voluntarily  come  in, 
upon  revolt  from  the  enemy,  and  as  shall  be  driven  or  forced  into  port 
by  the  King's  men-of-war.(t)  The  office  of  the  Lord  High  Admiral  has 
for  more  than  a  century  past  been  put  in  commission ;  but  as  the  office 
is  still  considered  to  have  a  legal  existence,  though  now  residing  in  the 
person  of  the  King,  the  rights  and  perquisites  of  that  office  are  still  dis- 
tinguished as  they  were  anciently,  and  are  ascertained  by  an  observance 
of  the  ancient  rules,  with  the  same  exactness  as  if  the  proceeds  were 
carried  in  the  ancient  and  distinct  course. (&)  Hence  arises  the  well- 
known  distinction  of  condemnation  to  the  King  jure  coronce,  and  the 
King  in  his  office  of  Admiralty,  as  droits  of  Admiralty :  the  former 
applying  in  all  cases  where  the  Crown  is  still  entitled  to  the  prize  pro- 
perty, in  virtue  of  its  sovereignty  and  inherent  prerogatives  ;  the  latter 
applying  to  all  cases  where  the  same  belongs  to  the  office  of  Lord  High 
Admiral.  Hence  the  appointment  of  an  Advocate  and  Proctor  to  Her 
Majesty,  in  her  office  of  Admiralty,  distinct  from  the  appointments  of 
the  Queen's  Advocate  and  Queen's  Proctor. 

CCCLXXXV.  In  the  North  American  United  States,  strictly  speaking, 
there  are  no  droits  of  Admiralty;  for  all  prizes  *to  which  no  per- 
sons  can  entitle  themselves  by  a  public  or  private  commission  of 
war,  are  condemnable  to  the  Government  itself  in  its  sovereign  capa- 
city.^) But  the  phrase  Droits  of  Admiralty  is  often  used  in  the  legal 
adjudications  of  the  United  States,  as  equivalent  to  condemnations  to  the 
United  States,  in  virtue  of  their  general  sovereignty  and  prerogative,  as 
enforced  in  the  Courts  of  Admiralty. 

But  although  non-commissioned  persons  cannot,  by  making  a  Capture, 
entitle  themselves  to  the  benefits  of  prize,  yet,  in  all  cases  of  condemna- 
tion as  droits  of  Admiralty,  where  their  conduct  has  been  fair,  the  Prize 
Court  will,  in  its  discretion,  award  them  a  recompense;  and  even  in 
some  cases  will  award  them  the  whole  value  of  the  prize,  where  there  has 

({)  The  Rebeccah,  1  Rob.,  pp.  227,  and  230,  note  (a).  The  Gertruyda,  2  Ib.,  p. 
211.  The  Melomane,  5  Ib.,  p.  22.  The  Maria  Fran?oise,  6  Ib.,  p.  282.  The  Joseph, 
1  Gallison's  (Amer.)  Rep.,  p.  545.  By  1  &  2  Viet.  c.  ii.  s.  2,  droits  of  Admiralty, 
with  other  hereditary  revenues  of  the  Crown,  are  transferred  to  the  Consolidated 
Fund.  As  to  receivers  of,  see  17  &  18  Viet.  c.  120. 

(k)  The  Gertruyda,  2  Rob.,  p.  211.     The  Maria  Fra^oise,  6  Ib.,  p.  282. 

(I)  The  Joseph,  1  Gallison's  (Amer.)  Rep.,  p.  545. 
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been  great  personal  gallantry  and  merit,  (m)  It  is  not  necessary  to  enu- 
merate at  large  the  various  cases  in  which  property  is  deemed  a  droit  of 
Admiralty,  or  a  prize  to  the  Government  jure  coronce.  The  preceding 
authorities  will  be  found  to  contain  almost  all  the  learning  on  the 
subject. 

CCCLXXXVI.  2.  As  to  Joint  Captures. — An  accurate  examination 
of  the  principles  of  Law  applicable  to  this  subject,  requires  that  a  dis- 
tinction should  be  made  between — 

1.  Private  Ships  of  War,  or  Privateers. 

1.  Public  Ships  of  War. 

CCCLXXVII.  1.  With  respect  to  Private  Ships  of  War,  or  Priva- 
teers, it  is  a  general  principle,  that  no  right  to  share  as  Joint  Captors 
accrues  merely  by  being  in  sight  at  the  time  when  the  prize  is  cap- 
tured :(/i)  there  must  be  actual  intimidation,  or  actual  or  constructive 
ass*stance-(°)  And  it  may  *be  here  observed,  that  the  same 
principle  is  applied  to  Captures  in  sight  of  fortresses,  and  of  land 
forces  and  armies,  for  they  do  not  share  unless  there  be  actual  co-opera- 
tion ;(p)  and  in  such  cases  the  assistance  ought  to  be  material,  in  order 
to  entitle  the  parties  to  share  as  Joint-Captors.(<?) 

CCCLXXXVIII.  The  reason  of  this  rule  in  relation  to  Privateers 
is,  that  the  being  in  sight  is  not  sufficient  with  respect  to  them  to  raise 
the  presumption  of  co-operation  in  the  Capture.  They  clothe  themselves 
with  commissions  of  war  from  views  of  private  advantage  only.  They 
are  not  bound  to  put  their  commissions  in  use  on  every  discovery  of  an 
enemy  j  and,  therefore,  the  court  does  not  presume  in  their  favour,  from 
the  mere  circumstance  of  their  being  in  sight,  that  they  were  therewith 
a  design  of  contributing  assistance,  and  engaging  in  the  contest.  There 
must  be,  as  to  them,  the  animtis  capiendi  demonstrated  by  some  overt 
act,  by  some  variation  of  conduct,  which  would  not  have  taken  place  but 
with  reference  to  that  particular  object,  and  if  the  intention  of  acting 
against  the  enemy  had  not  been  entertained. (r)  Formerly  the  principle 
of  constructive  assistance  was  carried  a  great  way,  but  the  later  inclina- 
f*4.Q~n  ^on  °^  courfcs  h&s  keen  rather  to  *restrain  than  to  extend  the 
-l  rule  ;/s)  and  where  no  actual  assistance  is  alleged,  the  presump- 

(m)  The  Haase,  1  Rob.,  p.  286.     The  Amor  Parentum,  ib.,  p.  303. 

(n)  Bynk.,  Q.  J.  Pub.,  1.  i.  c.  xviii. 

(o)  Ibid.  And  see  a  learned  note  of  M.  Du  Ponceau,  in  his  translation  of  Byn- 
kershoek's  Q.  J.  P.,  p.  144.  Talbot  v.  Three  Briggs,  1  Hall's  Am.  Law  Journ.,  p. 
266.  S.  C.,  1  Dallas's  (Amer.)  Rep.,  p.  95.  De  Martens  on  Capt.,  sec.  32,  p.  91. 
The  Santa  Brigada,  3  Rob.,  p.  52.  The  Forsigheid,  Ib.,  p.  311.  L'Amitie',  6  Ib., 
p.  261. 

"  I.  Aucun  ne  pourra  etre  admis  au  partage  d'un  vaisseau  pris  sur  les  ennemis, 
s'il  n'a  contribue"  a  1'arreter,  ou  contracte  societe  avec  celui  qui  s'en  est  rendu  mai- 
tre.  II.  Celui  qui  pretend  partager  un  vaisseau  ne  sera  point  cense"  avoir  contri- 
bue' a  1'arreter,  s'il  n'a  combattu  ou  s'il  n'a  fait  tel  effort  qu'en  intimidant  1'ennemi 
par  sa  presence,  ou  en  lui  confrant  chernin,  et  1'empechant  de  s'echapper,  il  Fait 
oblige  a  se  rendre,  sans  qu'il  lui  suffise  d'avoir  ele  en  vue,  d'avoir  donne"  chasse, 
lorsqu'il  sera  prouve"  quo  cette  chasse  aura  e"te  inutile." — Reglernent  du  27  Janvier, 
1706. 

(p)  Bynk.,  Q.  J.  Pub.,  1.  i.  ch.  xviii.     The  Dordrecht,  2  Rob.,  p.  65. 

(q)  Ibid.  (r)  L'Amitie',  6  Ib.,  p.  261.     La  Flora,  5  Ib.,  p.  268. 

(s)  The  Vryheid,  2  Rob.,  p.  16.  The  Odin,  4  Ib.,  p.  318.  La  Furieuse,  Stewart, 
p.  177. 
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tion  of  Law  leans  in  favour  of  the  actual  Captors. (<)  But  even  with 
respect  to  Privateers,  it  is  not  necessary  that  a  joint  chaser  should 
actually  board  a  prize ;  it  will  be  enough  if  there  is  the  animus  perse- 
quendi  sufficiently  indicated  by  the  conduct  of  the  vessel.  The  act  of 
chasing,  therefore,  if  continued  for  any  length  of  time,  and  not  abandoned 
at  the  time  of  Capture,  will  be  sufficient  to  found  a  title  of  Joint-Cap- 
ture ;(it)  but  if  the  chase  be  discontinued,  it  is  otherwise. (a:)  And  if  a 
ship  has  actually  engaged  another,  and  been  beaten  off,  and  yet  remains 
in  sight  about  the  enemy,  with  an  evident  intention  of  persisting  in  the 
contest,  and  another  vessql  then  comes  up  and  makes  the  Capture,  the 
first  is  entitled  to  share  in  the  Capture,  (y) 

CCCLXXXIX.  2.  With  respect  to  public  ships  of  war,  public  policy 
has  introduced  a  different  rule ;  and  all  such  ships  being  in  sight  are 
deemed  to  be  constructively  assisting,  and  therefore  entitled  to  share  in 
the  Capture. (2)  The  reason  *of  this  distinction  is,  that  public 
ships  are  under  a  constant  obligation  to  attack  the  enemy  where- 
ever  seen,  and  therefore,  from  the  mere  circumstance  of  being  in  sight, 
a  presumption  is  sufficiently  raised  that  they  are  there  animo  capiendi. 

In  the  case  of  Privateers,  the  same  obligation  does  not  exist ;  the  law, 
therefore,  does  not  give  them  the  benefit  of  the  same  presumption. (a) 
Where  the  actual  Captor  is  a  public  armed  ship,  the  rule  is  additionally  sup- 
ported by  the  obvious  policy  of  promoting  harmony  in  the  service.  But 
the  rule  equally  applies  where  the  actual  Captor  is  a  Privateer  ;(&) 
though  the  Privateer,  in  the  converse  case,  is  not  entitled  to  share  from 
merely  being  in  sight. (c)  There  are  exceptions,  however,  to  the  rule, 
where  the  circumstances  of  the  case  repel  the  presumption  of  the  ani- 
mus capiendi :  such  is  the  case  where  a  public  ship  is  in  sight,  but 
steering  an  opposite  or  different  course  inconsistent  with  the  notion  of 
an  intent  to  capture. (c7)  But  the  mere  sailing  on  a  different  course  is 
not  sufficient  to  defeat  a  title  of  Joint  Capture ;  for  it  is  not  necessary 
that  two  ships  should  pursue  the  enemy  in  the  same  line.  If  one  vessel 
sail  in  one  direction,  and  the  other  in  a  different  direction,  with  the  pur- 
pose of  capturing,  that  difference  of  course  would  not  defeat  a  unity  of 
purpose,  nor  destroy  the  claim  of  Joint  Capture,  (e)  But  if  the  ship 

(t)  The  Robert,  3  Rob.,  p.  194.  («)  L'Amitie,  6  Ib.,  p.  261. 

(x)  Ibid.     The  Waaksamheid,  3  Ib.,  p.  1.         (y)  La  Virginie,  5  Ib.,  p.  124. 

(z)  The  Dordrecht,  2  Ib.,  p.  55.  The  Robert,  3  Ib.,  p.  194.  The  Forsigheid,  3 
Ib.,  p.  311.  La  Flore,  5  Ib.,  p.  268.  The  Bellona,  Edw.,  p.  63.  La  Furieuse, 
Stewart,  Vice  Adm.  Rep.,  p.  177.  The  Sparkler,  1  Dodson,  p.  359. 

"Si  plusieurs  vaisseaux  ont  part  a  une  meme  prise, — et  par  vaisseaux  preneurs 
sont  entendus  ceux  qui  se  seront  trouve  ensemble  et  d  vue  de  laprise  lorsqu'elle  aura  616 
faite, — ou  faisant  partie  d'une  meme  escadre,  le  montant  de  ce  qui  reviendra  a 
chaque  vaisseau,  fre'gate  et  autre  batiment  de  Sa  Majeste',  sera  constate  sur  la  pro- 
portion du  nombre  de  leur  canons  en  batterie,  et  de  leur  calibre,  a  commencer  par 
celui  de  quatre  livres  et  au  dessus,  et  du  nombre  d'e"quipage  e"tant  a  bord  de  chaque 
vaisseau,  et  cette  proportion  ainsi  e"tablie,  la  repartition  de  ce  qui  reviendra  a 
chaque  vaisseau  sera  faite  sur  le  pied  qui  est  pre"scrit  dans  1'article  precedent." — 
Ordon  nance  du  Roi  concernant  les  prises  faites  par  les  vaisseaux,  fre'gates  et  autres 
batimens  de  S.  M.  du  15  Juin,  1757. 

(a)  La  Flore,  5  Rob.,  p.  268.  (6)  Ibid. 

(c)  The  Santa  Brigada,  3  Ib.,  p.  52. 

(d)  The  Robert,  ib.,  p.  194.     The  Drie  Gebroeders,  5  Ib.,  p.  339. 

(e)  Le  Niemen,  1  Dodson,  p.  9. 
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claiming  as  Joint  Captor  has  changed  her  course  and  discontinued  the 
chase  before  the  Capture,  the  claim  is  defeated,  unless  this  conduct  be 
occasioned  by  the  fraud  or  misconduct  of  the  capturing  ship ;  for  then 

.„„..  the  Court  will  let  in  the  claim  with  a  view  to  punish  the  *fraud 
J  or  misconduct. (/)     So  if  the  persons  claiming  as  Joint  Captors 
have  reconnoitered  the  prize,  and  abandoned  all  design  of  Capture,  they 
are  not  entitled  to  share.  (#) 

CCCXC.  But  even  with  regard  to  Public  Ships  of  War,(A)  cases  of 
constructive  assistance  in  Joint  Capture  are  not  to  be  extended,  and 
therefore  the  Court  requires  that  the  ship  should  be  actually  in  sight. (t) 
Therefore,  being  in  sight  a  day  or  two  before  the  Capture  is  not  sufficient. 
It  must  be  at  the  commencement  of  the  engagement  or  chase,  or  during 
its  continuance.^)  And  being  in  sight  when  the  enemy  was  first  de- 
scried, and  being  detached  before  the  chase  or  preparations,  therefore,  is 
not  sufficient. (?)  But  it  would  be  otherwise  if  detached  in  sight  of  the 
enemy  at  the  moment  of  chase,  and  under  preparation  for  chase ;  for 
there  must  be  some  actual  contribution  of  endeavour  as  well  as  of  general 
intention. (m)  And  it  would  seem  to  be  very  doubtful,  whether  the  prize 
being  seen  from  the  mast-head  would  bring  the  case  within  the  rule  of 
being  in  sight. (ri) 

CCCXCI.  And  a  like  rule  is  applied  to  the  capitulation  of  an  island ;  for 
to  entitle  a  public  ship  to  share  in  the  Capture,  she  must  not  be  detached 
upon  another  service,  but  must  be  actually  in  sight  at  the  time.(o) 

CCCXCII.  No  antecedent  or  subsequent  services  in  the  ex- 
pedition  *will  help  the  case  where  the  party  would  not  otherwise 
be  entitled  to  share,  (p) 

CCCXCIII.  In  respect  also  to  a  joint  chase,  if  both  ships  are  in  chase 
without  any  common  co-operation,  except  such  as  the  two  parties  acting 
separately,  with  a  common  object  in  view,  might  produce,  and  during 
the  chase  night  comes  on,  and  the  enemy  is  lost  sight  of,  and  the  ships 
still  are  in  pursuit,  but  one  of  them  cruising  merely  in  search,  and  from 
conjecture  adopts  an  erroneous  course,  and  in  consequence  thereof  the 
prize  is  captured  either  by  the  other,  or  by  a  third  ship  on  the  next  day, 
out  of  sight,  the  ship  so  erroneously  cruising  is  not  entitled  to  share  as  a 
Joint  Captor,  for  it  is  a  discontinuance  of  the  chase  to  change  a  course 
upon  conjecture. (j)  Nor  will  it  vary  the  case  that  the  position  or  course 
run  by  such  ship  had  the  effect  of  throwing  the  prize  into  the  hands  of 
the  other  ship,  by  inducing  the  prize  to  alter  her  course.  It  would, 
indeed,  be  an  extravagant  position  to  admit  that  every  fleet  or  ship  which, 

(/)  The  Waaksamheid,  3  Rob.,  p.  1.  The  Robert,  ib.,  p.  194.  La  Virginia,  5 
Ib.,  p.  124.  The  Drie  Gebroeders,  ib.,  p.  339. 

(ff)  The  Lord  Middleton,  4  Ib.,  p.  153.  The  Drie  Gebroeders,  5  Ib.,  p.  339. 
L'Amitie',  6  Ib.,  p.  261. 

(h)  With  respect  to  the  mode  of  procedure  in  the  Prize  Courts  in  cases  of  joint 
capture  vide  post,  chapter  on  the  Prize  Courts. 

(i)  The  Vryheid,  2  Rob.  p.  16.  The  Odin,  4  Ib.,  p.  318.  La  Furieuse,  Stewart, 
p.  1T7. 

(k)  The  Vryheid,  2  Rob.,  p.  16.  (1)  Ibid.  (m)  Ibid. 

(n)  The  Robert,  3  Ib.,  p.  194.         (o)  The  Island  of  Trinidad,  5  Ib.,  p.  92. 

(p]  The  Buenos  Ayres,  1  Dodson,  p.  28. 

(?)  Le  Niemen,  ib.,  p.  9.     The  Financier,  ib.,  p.  61. 
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either  by  accident  or  design,  diverts  the  course  of  an  enemy,  and  by  so 
doing  occasions  her  Capture  by  a  totally  distinct  force,  should  be  con- 
sidered as  a  Joint  Captor.M 

CCCXCIV.  It  is  certainly  true  that  darkness  preventing  sight  will 
not  universally  exclude  from  a  right  to  share ;  nor  can  the  rule  be  laid 
down  universally  the  other  way ;  for  there  may  not  in  every  case  be  evi- 
dence to  show  the  proximity  to  the  scene  of  action.  Where  it  can  be 
shown  that  the  asserted  Joint  Captor  was  in  sight  when  the  darkness 
came  on,  and  that  she  continued  steering  the  same  course  by  which 
she  was  before  nearing  the  prize,  and  that  the  prize  itself  also  continued 
the  same  course,  it  amounts  almost  to  demonstration  that  the  ships  would 
have  seen,  and  been  seen  by  each  other,  at  the  time  of  Capture,  if  dark- 
ness had  not  *intervened,  and,  in  such  case,  she  ought  to  be  let  I-JMOK-I 
in  to  the  benefit  of  Joint  Capture. (s) 

CCCXCV.  But  if  the  ship  is  lost  sight  of  in  the  night,  and  the  Capture 
is  afterwards  made  at  such  a  distance  that  the  asserted  Joint  Captor 
would  not  at  the  time  of  Capture  have  been  in  sight  even  if  it  had  been 
day,  the  claim  of  Joint  Capture  cannot  be  sustained.  Lord  Stowell  has 
decided  that  where  a  ship  is  lost  sight  of  in  the  night,  the  pursuit  of  that 
ship  cannot  properly  be  denominated  a  chase;  it  is  a  conjectural  pursuit 
only ;  it  is  a  feeling  about  in  the  dark,  a  search  and  inquiry,  but  no 
chase. (<)  And  where  a  ship  is  herself  only  a  constructive  Captor,  it  is 
not  a  sufficient  ground  to  let  in  another  ship  that  she  had  joined  in  a 
previous  chase  with  the  constructive  Captor,  and  lost  sight  of  the  prize 
in  the  night.(w)  Therefore,  in  a  case  where  one  or  two  joint  chasers 
were  ordered  to  pick  up  the  boats  of  the  other,  and  in  consequence  of 
the  delay  occasioned  by  her  obedience  to  those  orders  she  lost  sight  of 
the  prize,  which  was  in  the  meantime  captured  by  a  third  ship  coming 
up  in  the  presence  of  the  other,  it  was  held  that  the  ship  so  out  of  sight 
was  not  entitled  to  share. (rr)  A  revenue  cutter,  though  having  a  letter 
of  marque,  is  not  considered  in  England  as  a  public  ship  of  war  entitled 
to  the  benefit  of  the  rule  of  constructive  assistance  from  being  in  sight. (?/) 
A  convoying  ship,  notwithstanding  her  special  employment,  may  be  en- 
titled as  a  Joint  Captor,  if  by  chase  or  intimidation  she  aid  in  the  Cap- 
ture, when  it  does  not  interfere  with  convoy  duty.(^ 

CCCXCVI.  3.  With  respect  to  Capture  made  by  Moats,  it  is  a  general 
rule  that  the  ships  to  which  they  belong  are  entitled  *to  share. (a) 
But  if  a  boat  be  detached  from  the  ship  to  which  she  belongs, 
and  attached  to  another,  the  ship  only  shares  to  which  she  is  attached 
at  that  time ;  for  she  must  be  taken  at  that  time,  and  in  those  operations, 
to  be  acting  under  the  authority,  and  for  the  benefit  of  such  ship  only. (6) 
But  constructive  assistance  by  boats  will  not  entitle  the  ships  to  which 
they  belong  to  share  in  the  prize,  though  actual  Capture  by  the  boats 

(r)  Le  Niemen,  ib.,  p.  9.  («)  The  Union,  1  Dodson,  p.  346. 

(t)  The  Financier,  ib.,  p.  61.  (u)  Ibid.  (x)  Ibid. 

(y)  The  Bellona,  Edw.,  p.  63. 
It j  The  Waaksamheid,  3  Rob.,  p.  1.     La  Furie,  ib.,  p.  9. 

(a)  The  Anna  Maria,  3  Rob.,  p.  211.     The  Odin,  4  Ib.,  p.  318. 

(b)  The  Melomane,  5  Ib.  p.  41. 
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would  be  sufficient  for  this  purpose  ;  for  they  are  a  part  of  the  force  of  the 
ship.  And  in  cases  of  mere  constructive  assistance  the  right  of  participation 
must  be  in  proportion  to  the  intimidation  caused,  and  cannot  go  beyond  the 
force  actually  seen  by  the  enemy. (c)  And  it  is  extremely  questionable 
whether  a  boat  of  a  ship  of  war  could  support  a  title  to  share  on  the  mere 
principle  of  being  in  sight.  In  the  case  of  mere  constructive  Capture, 
the  construction  which  is  laid  upon  the  supposed  intimidation  of  the 
enemy,  and  the  encouragement  of  the  friend,  from  a  ship  of  war  being 
seen  or  in  sight,  applies  very  weakly  to  the  case  of  a  boat,  an  object  that 
attracts  very  little  notice  upon  the  water,  and  whose  character,  even  if 
discerned  by  either  of  the  parties,  may  be  totally  unknown  to  both.(c?) 
Nor  will  the  fact  that  the  ship  to  which  the  boat  belongs  is  in  sight, 
lying  at  anchor  in  a  harbour,  entitle  the  ship  to  share,  (e) 

CCCXCVII.  The  same  principles  apply  to  the  case  of  Tenders. 

A  ship  of  war  is  entitled  to  share  in  all  Captures  made  by  a  Tender 
PM.Q71  Cached  ^0  her,  however  distant  she  may  have  been  *at  the  time  of 
-I  Capture.(/)  In  order  to  support  the  averment  of  a  ship  being 
attached  as  a  Tender,  it  must  be  shown  either,  (1.)  that  there  had  been 
some  express  designation  of  her  as  of  that  character  by  the  orders  of  the 
Admiralty  ;  or,  (2.)  that  there  had  been  a  constant  employment  and  occu- 
pation in  a  manner  peculiar  to  Tenders,  equivalent  to  an  express  desig- 
nation, and  sufficient  to  impress  that  character  upon  her.fo) 

CCCXCVIII.  In  respect  to  Captures  made  by  ships  which  are  asso- 
ciated in  the  same  service,  or  engaged  in  a  joint  enterprise  under  the 
orders  of  the  same  superior  officer,  it  is  a  general  rule  that  they  are  en- 
titled to  share  in  each  other's  prizes,  made  while  in  such  service  or  joint 
enterprise.(/i)  Therefore,  if  one  ship  of  a  squadron  takes  a  prize  in  the 
night,  unknown  to  the  rest,  it  will  entitle  the  whole  fleet  to  share,  al- 
though, possibly,  the  Capture  may  have  been  made  at  a  distance  out  of 
sight  of  most  of  the  ships  of  war — even  if  it  had  been  noon-day — for  the 
fleet  so  associated  is  considered  as  one  body,  unless  detached  by  orders, 
or  entirely  separated  by  accident ;  and  what  is  done  by  one,  continuing 
to  compose  in  fact  a  part  of  the  fleet,  enures  to  the  benefit  of  all.(t) 
Where  a  fleet  is  employed  in  a  blockade,  the  service  is  considered  as  joint, 
r*4Q81  an(^  a^  ^e  ships  are  entitled  to  share  in  all  Captures,  although 
-•  *all  the  ships  have  not  joined  in  the  chase,  and  the  Capture  has 
been  made  after  the  chase,  at  a  great  distance  from  the  blockaded  port.(&) 

(c)  La  Belle  Coquette,  1  Dodson,  p.  18.  The  Odin,  4  Rob.,  p.  318.  The  Nancy, 
ib.,  p.  327,  note  (a). 

Id)  The  Odin,  ib.,  p.  318. 

(e)  Ibid.     The  Nancy,  ib.,  p.  327,  note  (a).    La  Belle  Coquette,  1  Dodson,  p.  18. 

(/)  The  Carl,  (1853,)  2  Spink's  Eccl.  &  Adm.  Rep.,  p.  261. 

(j)  The  Charlotte,  5  Rob.,  p.  580.  See  also  the  Melomane,  ib.,  p.  41.  The 
Island  of  Cura§oa  and  its  Dependencies,  (Lords,  May  4th,  1805,)  ib.,  p.  282,  note 
(a).  The  .ZTepherina,  2  Haggard's  Adm.  Rep.,  p.  320.  The  Donna  Barbara,  ib., 
p.  373.  The  Charlotte,  1  Dodson,  Adrn.  Rep.,  p.  220.  The  Ville  de  Varsovie,  2 
Ib  ,  p.  313.  Two  Piratical  Gun  Boats,  2  Haggard's  Adm.  Rep.,  p.  407.  The  Anna 
Maria,  3  Rob.,  p.  211. 

(h)  The  Forsigheid,  ib.,  p.  311.  The  Guillaume  Tell,  Edw.,  p.  6.  The  Empress, 
1  Dodson,  p.  368. 

(i)  The  Forsigheid,  3  Rob.,  p.  311.     S.  C.,  Edw.,  p.  124. 

(&)  The  Guillaume  Tell,  Edw.,  p.  6.     The  Forsigheid,  Edw.,  p.  124. 
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But  if  a  part  of  the  fleet  be  detached  on  a  separate  service,  or  if  the  Cap- 
ture be  not  within  the  purposes  for  which  they  were  associated,  then  the 
rest  of  the  fleet  not  actually  or  constructively  assisting  in  the  Capture, 
are  not  entitled  to  share.(Z)  And  this  rule  applied  to  all  detachments 
for  some  distinct  and  separate  purpose,  which,  though  possibly  connected 
with  the  main  service,  carries  the  detached  ships  out  of  the  scene  of  the 
common  operations  for  the  time.(??i)  But  if  they  are  only  sent  to  look 
out,  and  they  preserve  their  connection  with  the  fleet,  and  maintain  their 
dependence  upon  it,  and  keep  within  signal  distance,  this  is  not  a  de- 
tached service.  It  is  more  like  stretching  one  of  the  arms  of  the  fleet, 
without  dissolving  in  any  manner  the  connection  between  them  and  the 
main  body.(n)  In  respect  to  transports,  mere  association  in  service  is 
not  sufficient  to  entitle  them  to  share  as  constructive  Joint  Captors ;  but 
for  this  purpose  they  must  actually  acquire  a  military  character,  and 
must  be  employed  in  military  operations,  and  there  must  be  an  animus 
capiendi,  while  so  employed. (o)  It  is  not  sufficient  that  the  enemy  may 
have  been  intimidated  by  their  presence.  Mere  intimidation  may  be 
produced  without  any  co-operation  having  been  given  or  intended.  If  a 
frigate  were  going  to  attack  an  enemy's  vessel,  and  four  or  five  large 
merchant-ships,  unconscious  of  the  transaction,  should  appear,  in  sight, 
they  might  be  objects  of  terror  to  the  enemy,  but  no  one  would  say  that 
such  terror  would  entitle  them  to  share.  *Though  the  fact  of  r*jon-i 
terror  were  ever  so  strongly  proved,  there  would  not  be  that  co-  L 
operation  which  the  law  requires  to  entitle  non-commissioned  vessels  to 
be  considered  as  Joint  Captors.  But  if  non-commissioned  ships  chase 
animo  capiendi,  they  are  entitled  to  share  if  the  Capture  be  made  by 
their  contributions  in  this  service. (p\ 

CCCXCIX.  4.  With  respect  to  conjunct  operation  by  Land  and  Sea 
Forces,  how  far  the  former  are  permitted  to  share  in  prizes  made  by  the 
latter,  where  no  express  provision  is  made  by  statute,  depends  upon  the 
circumstances  of  the  case.  A  mere  general  co-operation  in  the  same 
general  objects  would  not  be  sufficient  ;(§)  but  an  actual  co-operation  in 
the  particular  object  is  clearly  sufficient,  (r) 

CCCC.  If  the  fleet  of  an  ally  and  our  own  fleet  serve  together  under 
a  commander,  who  detatches  the  squadron  of  the  ally,  the  latter  is  not 
entitled  to  share  in  Captures  subsequently  made ;  but  if  an  ally  actually 
co-operates  in  effecting  a  Capture,  he  is  entitled  to  a  share  as  a  Joint 
Captor.  But  the  question  whether  he  is  a  Joint  Captor  or  not,  is  a 
question  over  which  Courts  of  Common  Law  have  no  jurisdiction,  and 
which  belongs  exclusively  to  the  Admiralty,  (s) 

CCCCI.  By  the  convention^)  entered  into  between  France  and  Eng- 

(l)  Ibid.,  3  Rob.,  p.  311.  The  Nordstern,  cited  in  the  Forsigheid,  Edw.,  pp.  124, 
126,  127.  S.  C.,  1  Acton,  p.  128.  The  Island  of  Trinidad,  5  Bob.,  p.  92.  The 
Stella  del  Norte,  ib.,  p.  349. 

(m)  The  Forsigheid,  3  Ib.,  p.  311.  (n)  Ibid. 

(o)  The  Cape  of  Good  Hope,  2  Ib.,  p.  274. 

(p)  The  Twee  Gesuster,  and  Le  Franc,  cited  in  2  Rob.,  pp.  284,  285,  notes  (a)  (6). 

(q)  The  Stella  del  Norte,  5  Ib.,  p.  349. 

(r)  Ibid.     The  Dordrecht,  2  Ib.,  p.  55. 

(«)  Duckworth  v.  Tucker,  2  Taunt.,  p.  7. 

(t)  Maj  20th,  1854. 
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land  during  the  present  war,  it  is  stipulated  (Art.  1,)  that  when  a  Joint 
^  Capture  shall  be  made  by  the  *naval  forces  of  the  two  countries, 
L  J  the  adjudication  thereof  shall  belong  to  the  jurisdiction  of  the 
country  whose  flag  shall  have  been  borne  by  the  officer  having  the  supe- 
rior command  in  the  action. 

And  (Art.  2,)  when  a  Capture  shall  have  been  made  by  a  cruiser  of 
either  of  the  two  allied  nations,  in  the  presence  and  in  the  sight  of  a 
cruiser  of  the  other,  such  cruiser  having  thus  contributed  to  the  intimi- 
dation of  the  enemy  and  the  encouragement  of  the  Captor,  the  adjudica- 
rion  thereof  shall  belong  to  the  jurisdiction  of  the  actual  Captor. 

CCCCII.  In  case  of  Joint  Captures  by  public  ships,  the  rule  as  to  the 
proportion  in  which  they  are  to  share  is  established  generally  by  statute. 
It  is  enacted  by  the  present  Prize  Statute,  that  "  before  condemnation 
no  claim  on  behalf  of  any  asserted  Joint  Captor  shall  be  admitted  until 
security  shall  have  been  given  by  or  on  behalf  of  such  asserted  Joint 
Captor  to  contribute  to  the  actual  Captor  his  proportion  of  the  expen- 
ses, costs,  and  damages  that  may  be  incurred  by  or  awarded  against  the 
actual  Captor  on  account  of  the  capture  and  detention  of  the  said  ship, 
vessel,  goods,  or  merchandise ;  and  after  final  condemnation  no  such 
claim  shall  be  admitted  until  the  asserted  Joint  Captor  has  paid  his  pro- 
portion of  all  such  expenses  as  shall  have  attended  the  obtaining  the 
final  condemnation,  and  unless  he  show  sufficient  cause  to  the  Court  why 
such  claim  was  not  asserted  at  or  before  the  return  of  the  monition  : 
provided  always,  that  nothing  herein  contained  shall  extend  to  the  as- 
serted interest  of  any  flag-officer  claiming  to  share  in  any  prize  by  virtue 
of  his  flag.'Vw)  In  the  North  American  United  States  the  proportion 
is  fixed  by  the  Act  of  the  22d  April,  1800,  c.  33,  which  provides  that 
the  capturing  ships  shall  share  "  according  to  the  number  of  men  and 
guns  on  board  each  ship  in  sight."  In  respect  to  privateers,  no  statute 
regulation  exists;  and  by  *the  general  rule  of  the  Prize  Law, 
they  are  to  share  in  proportion  to  their  relative  strength. (a-) 
This  relative  strength  is,  by  the  Law  of  Great  Britain  and  the  United 
States,  ascertained  by  the  number  of  men  on  board  of  such  ship  assist- 
ing in  the  Capture. (y)  Such,  too,  is  the  rule  where  an  ally  co-operates 
in  the  Capture.  (2)  And  the  same  rule  seems  applicable  to  the  case  of 
a  Joint  Capture  by  a  public  ship  and  a  private  ship  of  war,  and  this 
whether  the  latter  be  commissioned  or  not.  (a) 

For  the  Law  of  France  upon  this  subject,  see  Merlin,  Rep.,  t.  xiii.  pp.  156-162. 
"  XIV.  II  faut  (he  says,)  sur  cette  matiere,  distinguer  trois  cas  :  celui  ou  les  prises 
ont  e"te"  faites  par  les  vaisseaux  de  1'Etat,  agissant  avec  ou  sans  le  concours  de 
corsaires  particuliers ;  celui  ou  elles  ont  etc  faites  par  des  corsaires  particuliers 
agissant  isole"ment ;  et  celui  ou  elles  ont  e"t6  faites,  soit  par  les  vaisseaux  de  1'Etat, 
soit  par  des  corsaires  particuliers,  avecle  concours  des  garnisons  de  forts  et  batte- 
ries de  terre  ou  des  pre'pose's  des  douanes." 

(u)  17  V.,  c.  18.  (x)  Bynk.,  Q.  J.,  1.  i.  c.  xviii. 

(y)  Roberts  v.  Hartley,  Doug.,  p.  311.  The  Dispatch,  2  Gallison's  (Amer.) 
Rep.,  p.  1.  (z)  Duckworth  v.  Tucker,  2  Taunt.,  p.  7. 

(a)  The  Twee  Gesuster,  2  Rob.,  p.  284,  note  (a).     Le  Franc,  ib.,  p.  285,  note  (6). 
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*CHAPTER  VI.  [*502] 

POSTLIMINIUM. — RECAPTURE. — RANSOM. 

CCCCIII.  THE  jus  postliminii^  of  the  Roman  Law  related  to  per- 
sons and  to  tilings. 

I.  With  respect  to  the  former,  the  person  who  was  liberated  from 
prison,  and  who  returned  to  his  country,  had  a  right  to  be  replaced  in 
his  original  legal  status.     It  was  said  of  him,  "pristinum  jus  suum  re- 
cipit"   or  f<  postliminium  fingit  eum  qui  captus  est,  in  civitate  semper 
fuisse."(l>)      This  jus  postliminii  had  a  double  effect  :(c\  partly  of  a 
passive  character,  inasmuch  as  in  some  instances  it  replaced  the  returned 
person  within  the  dominion  of  the  right  of  another  person ;  as,  for  in- 
stance, the  returned  son  fell  again  under  the  power  of  his  parent,  the 
returned  slave  under  the  power  of  his  master.     To  produce  this  passive 
effect,  the  only  requisite  was  the  simple  return  of  the  individual.     But 
to  produce  the  active  effect,  the  jus  postliminii  required  that  the  indi- 
vidual should  have  returned  for  the  purpose  of  regaining  his  rights ; 
that  he  should  not  have  been  abandoned  by  his  country ;  that  he  should 
not  have  been  the  subject  of  a  deditio,  either  during  war,  or  at  the  time 
of  making  peace.     The  jus  postliminii  was  denied  to  those  who  illegally 
returned  to  their  country  during  an  armistice,  to  deserters,  and  to  those 
who  had  surrendered  in  battle. 

II.  With  respect  to  things.     The  Roman  Law  considered  things  taken 
by  the  enemy  as  withdrawn  from  the  category  of  *legal  relations  r*c  AO-I 
during  the  period  of  the  enemy's  possession  of  them  ;  but  they  L 
were  restored  to  this  category  when  they  were  recovered,  either  by  the 
State  to  which  the  original  proprietor  belonged,  or  immediately  by  the 
original  proprietor  himself.     In  the  former  case,  they  were  considered 
as  booty,  or  prize  of  war,  and  the  original  right  of  property  was  holden 
to  have  been  extinguished  by  the  intervening  hostile  possession ;  with 
certain  exceptions,  indeed,  which  included  parcels  of  territory,  horses, 
mules,  and  ships  used  for  purposes  of  war.     To  these  things  the  jus  post- 
liminii was  accorded. (d} 

CCCCIV.  It  will  be  seen,  that  this  maxim  of  Roman  policy  has  not 
been  engrafted  into  modern  International  Law.  But,  generally  speak- 
ing, the  jus  postliminii  is  fully  recognized  by  that  law(e)  as  an  incident 
to  the  state  of  war ;  it  is  a  right  which,  strictly  speaking,  belongs  exclu- 
sively to  war.  The  recognition  of  this  right  by  International  Law,  has 
a  tendency  to  mitigate  the  necessary  evils  of  war;  and  it  is  a  true  gene- 
ral proposition  of  that  law,  that  property  captured  by  the  enemy  and  re- 
captured by  the  fellow-subjects,  or  allies,  of  the  original  owner,  does  not 

(a)  Dig.  49,  15,  19,  De  Capt.  et  Postlim.    X.  4  \\  5-1,  Quibus  mod.  jus.  pot.solv. 

(b)  Inst.,  i.  12,  5. 

(c)  Puchta.  Instit.,  II.  499-500,  \  220,  (a);  324-5,  \  223,  (m.  q.)  637,  §  241,  (2). 

(d)  Puchta.  Instit.,  II.  687,  \\  241,  2. 

(e)  Kent's  Comm.,vol.  i.  p.  (108,)  115. 


364  PHILLIMORE    ON    INTERNATIONAL    LAW. 

become  the  property  of  the  recaptor,  as  if  it  had  been  a  new  booty  or 
prize,  but  it  must  be  restored  jure  postliminii,  upon  certain  conditions, 
to  the  original  owner. 

It  is  to  be  observed,  that  this  right  cannot  be  enforced  in  Neutral 
States;  because,  as  we  have  seen,  the  Neutral  is  bound  to  consider  each 
Belligerent  as  equally  just  in  his  position  and  demands;  and  it  follows, 
that  he  looks  upon  the  acquisitions  of  both  parties  as  equally  lawful; 
unless,  indeed,  it  has  been  accompanied  by  an  infringement  of  neutral 
territory  or  neutral  rights.  It  is  only,  therefore,  within  the  territory  or 
jurisdiction  of  the  Captor  or  his  ally,(/*)  that  the  jus  postliminii  can 

P5041  accme' 

*CCCCV.  As  to  persons,  a  different  principle  is  applicable. 

While,  indeed,  they  remain  on  board  the  Captor's  ship,  or  within  the 
Captor's  army,  they  are,  by  a  recognized  international  custom,  without 
the  neutral  jurisdiction  :(#)  but  if  they  are  found  on  shore,  and  not 
within  the  military  lines,  then  the  jus  postliminii  with  respect  to  them 
may  be  protected  by  the  Neutral.  (h\ 

CCCCVI.  We  have  now  to  consider  the  doctrine  of  the  jus  postlimi- 
nii, according  to  the  doctrine  of  International  Law,(A  and  its  application 
to  movable  and  immovable  property  captured  in  war ;  a  distinction,  it 
may  be  observed,  deeply  rooted  in  both  branches  of  International  Law, 
public  and  private. 

With  respect  to  movable  property  or  prize  captured  in  a  war  by  sea, 
all  such  property  is  vested  in  the  Captor.  If  he  part  with  them  to  a 
Neutral,  the  former  proprietor  is  not  entitled  to  claim  them.  But  such 
things  must  be  actually  and  truly  in  the  enemy's  power ;  whether  the 
criterion  of  their  being  so  be,  according  to  the  standard  of  some  authors, 
twenty-four  hours'  possession,  or,  according  to  the  standard  of  others,  the 
deductio  infra  prcesidia,  that  is,  within  the  army,  fleet,  towns,  or  ports 
of  the  belligerent  Captor. 

This  latter  standard  appears  to  the  writer  of  these  pages  the  best  war- 
ranted by  practice  and  reason.  Vattell,  however,  inclines  to  the  standard 
of  twenty-four  hours. 

Upon  the  question  of  recaptures  of  booty  on  land,  as  of  recaptures  of 
prize  at  sea,  by  the  fellow-countryman  of  the  original  proprietor, 
there  may  of  course  be,  and  in  many  *instances  there  are,  pri- 
vate or  municipal  regulations  of  individual  States. 

With  respect  to  immovable  property  captured  in  war,  the  established 
doctrine  of  International  Law  may  now  be  said  to  be,  that  the  acquisi- 
tion of  it  is  not  holden  to  be  completed  before  (1.)  either  the  territory  in 
which  it  is  situated  has  by  submission,  and  consequent  extinction,  of  its 
national  personality,  become  incorporated  in  the  possessions  of  the  con- 
queror; or  (2.),  what  is  a  much  safer  title  to  property  so  acquired,  before 

(/)  Vattel,  1.  iii.  c.  14,  ss.  207,  8.  L'Amistad  de  Rues,  5  Wheaton's  Amer.  Rep., 
P-  390.  (g)  Vide  ante"  vol.  i.  pp.  366,  7. 

(A)  1  Kent,  p.  (109,)  116.  Vattel,  1.  iii.  c.  vii.  s.  132.  Bynk.,  Q.  J.  P.,  1.  i.  c. 
xv.  See  note  to  M.  Duponceau's  translation,  pp.  116, 117. 

The  classical  reader  may  consult  the  provisions  on  this  subject  in  the  commer- 
cial Treaty  between  Rome  and  Carthage,  Polyb.  III.  c.  iii. 

(»)  Vattel,  1.  iii.  cc.  xiii-xiv. 
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a  Treaty  of  Peace  has  recognized  and  ratified  the  possession  of  the  con- 
queror. Further  observations  upon  the  whole  subject  will  be  found  in 
the  latter  part  of  this  volume,  where  the  effect  of  Peace  upon  Prize  and 
Booty,  concerning  which  no  provision  is  made  in  the  Treaty  which  es- 
tablishes the  Peace,  is  discussed. 

CCCCVTI.  Having  considered  the  law  applicable  to  the  retaking  of 
movable  and  immovable  property  captured  during  the  course  of  hos- 
tilities carried  on  by  land,  it  remains  to  examine  the  question  of  property 
retaken  at  sea. 

A  prize  taken  from  the  enemy  who  had  taken  it,  is  called  in  our  lan- 
guage a  Recapture ,(&)  and  the  law  respecting  it  requires  a  particular 
consideration. 

The  best  mode'  of  dealing  with  this  subject  appears  to  be — First,  to 
consider  the  general  principle  of  International  Law  respecting  it. 

Secondly.  The  Private  or  Municipal  Laws  of  States  upon  this  sub- 
ject. 

Thirdly.  The  decisions  of  Prize  Courts — more  especially  those 
of  England  and  the  North  American  United  States,  *which  are 
in  principle  and  practice  almost  identical,  and  which  constitute  a  com- 
plete code  upon  the  subject  of  Recapture  as  of  Capture. 

CCCCVIII.  First.  As  to  the  general  principles  of  Internationa}  Law 
upon  the  subject. 

The  sources  from  which  these  principles  are  derived  were  specified  in 
the  beginning  of  the  present  work,(Z)  and  they  are  assumed  to  have  been 
correctly  specified  in  this  and  in  other  discussions  arising  in  the  course 
of  this  work,  in  which  discussions  the  particular  subject  requires  that 
these  sources  should  be,  and  indeed  presumes  that  they  are,  carefully  re- 
membered by  the  reader, — 

"  .     .     .     .si  prava  est  regula  prima," 

*  *  *  *  * 

"  Omnia  mendose  fieri,  atque  obstipa  necessum  est."(wi) 

In  the  observations  which  follow  as  to  Recapture,  it  is  of  course  taken 
for  granted  that  the  first  Capture  has  been  completed  according  to  the 
mode  specified  in  the  former  chapter,  and  up  to  the  time  of  the  Recap- 
ture, the  title  of  the  original  proprietor  has  been  entirely  divested. 

CCCCIX.  As  to  general  principles  of  International  Law  upon  Recap- 
ture, it  is  remarkable,  that  of  all  the  ancient  codes  of  Maritime  Law, — 
such  as  the  Consolato  del  Mare,  the  Role  des  jugements  d'Oleron,  the 
laws  of  Wilsby,  the  ancient  statutes  of  the  cities  of  Hamburg,  Lubeck, 
Bremen,  and  the  League  of  the  Hanse  Towns, — the  Consolato  del  Mare 
alone  deals  with  the  case  of  Recaptures. 

(k)  In  Latin,  Recuperatio;  in  French,  Reprise  or  Recomse;  in  Italian,  Ripresa  ; 
in  Spanish,  Recobro ;  in  German,  Wiedereroberung  or  Wiedernehmung ;  in  Dutch, 
Hernoomen  Schepen. 

The  authorities  principally  relied  upon  by  me  on  the  subject  of  Recapture,  are 
De  Martens,  Essai  concernant  les  Armateurs,  les  Prises,  et  surtout  les  Reprises,  a 
Gottingue,  1795.  Translation  by  T.  Hartwell  Home,  London,  1801.  The  recent 
work,  already  cited,  of  MM.  De  Pistoye  et  Duverdy. 

(Z)  Vol.  I.,  chapters  iii-viii. 

(m)  Lucretius,  de  Jure  Nat.,  1.  iv.  pp.  516—19. 
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That  venerable  authority  declares, (»)  in  article  a,  chapter  287, 
L  J  that  if  a  ship  and  its  cargo,  taken  by  an  enemy,  *are  retaken  by 
a  friendly  ship,  the  Recaptor  ought  to  restore  this  property  to  those  who 
are  on  board  the  ship,  if  there  is  any  person  still  alive,  as  a  reward  for 
the  expenses  and  trouble  of  salvage,  which  shall  be  estimated  according 
to  the  expenses  and  trouble  occasioned  by  the  Recapture  ;  that  if,  on  the 
contrary,  the  enemy  had  already  conducted  it  into  a  place  of  safety,  the 
ship  and  merchandise  shall  belong  wholly  to  the  Recaptor. 

That  if  he  who  has  taken  the  prize  abandons  it  in  sight,  and  for  fear  of 
an  hostile  ship,  which  becomes  master  of  it,  it  shall  be  restored  to  the 
proprietors  in  consideration  of  a  similar  reward. (o) 

That  if  he  who  has  taken  the  prize  abandons  it  voluntarily,  and  after 
having  taken  out  of  it  what  pleased  him  most,  and,  afterwards,  the  ship 
abandoned  is  recaptured,  the  Recaptor  shall  restore  it  to  the  first  propri- 
etor for  a  reward ;  and,  if  there  is  no  proprietor,  it  shall  be  used  as  a 
treasure  trove,(p)  which  is  disposed  of  by  the  157th  and  249th  articles, 
or  rather  chapters. 

That  if,  finally,  the  ship  taken  is  either  ransomed  of  the  enemy,  or  is 
ransomed  of  others,  or  purchased  out  of  the  enemy's  hands,  we  are  to 
distinguish  whether  the  ship  was  already  in  a  place  of  safety  or  not.  In 
the  first  place,  the  purchaser  shall  keep  it  without  restoring  it;  in 
the  second,  the  ransomer  or  purchaser  shall  be  obliged  to  offer  it  to  the 
proprietor,  in  consideration  of  his  restoring  him  the  value  or  ransom,  and 
a  reward,  if,  at  the  time  of  the  ransom,  the  enemy  was  already  master  of 
the  ship  in  such  a  manner  that  there  were  no  other  means  of  saving  it. (q\ 
(-.(CFQQ-I  *Lord  Stowell  remarks(r)  upon  the  first  of  the  articles  or 
-I  chapters  cited,  viz.,  the  287th,  that  the  doctrine  of  the  perductio 
infra  prcesidia,  infra  portum  tutum,  as  constituting  a  sufficient  conver- 
sion of  property,  is  expressed  therein  in  terms,  indeed,  not  very  intelli- 
gible in  themselves,  but  which  are  satisfactorily  explained  by  Grotius,(s) 
and  by  his  commentator  Barbeyrac,  in  his  notes  upon  that  article.^] 
Bynkershoek  lays  it  down  to  the  same  effect  in  these  words  :  "  Sane  in 
libro,  quae  inscribitur  Consulatus  Maris,  c.  287,  ita,  ut  modo  dicebam, 
res  definita  est :  nam  is,  qui  navem  et  onus  ab  hoste  recuperavit,  jubetur 

(ra)  "  Di  nave  pigliata  e  recuperata.  Nave  che  sara  stato  pigliato  per  suoi  nimici, 
se  alcun  altra  nave  d'  amici  si  riscontrera  con  i  detti  nimici,  e  torra  la  detta  nave, 
quella  e  tutto  quello  che  in  quella  sara,  debba  esser  ristauraco  a  quello,  6  quelli, 
di  chi  sara,  ed  essere  debbe,  se  alcuno  vivo  ci  sard  :  quel  imper6  dando  a  quelli,  che 
a  i  detti  nimici  solta  haveranno,  beveraggio  conveniente  secondo  la  fatica,  e  secondo 
il  danno,  che  ne  haveranno  sofferto.  Impero,  se  i  detti  amici  torrano,  6  haveranno 
tolta  la  detta  nave,  6  navillio  a  i  detti  nimici  in  loco,  dove  la  tenessero  a  se,  e  in 
loco  sicuro,  non  ne  debba  esser  datto  beveraggio,  se  loro  vorranno ;  anzi  debba 
essere  del  tutto  di  loro,  senza  contrasto,"  &c. 

(o)  Consolato  del  Mare,  n.  1.  (p)  Ibid.,  n.  5.  (q)  Ibid.,  n.  6,  7. 

(r)  The  Ceylon,  1  Dodson's  Adm.  Rep.,  p.  106. 

(*)  "  Cui  consequens  esse  videtur,  ut  in  mari  naves,  et  res  aliae,  captae  censean- 
tur  turn  demum,  cum  in  navalia  aut  portus,  aut  ad  eum  locum  ubi  tola  classis  se 
tenet,  perducta  sunt :  nam  tune  desperari  incipit  recuperatio,  sed  recentiori  jure 
gentium  inter  Europaeos  populos  introductum  videmus,  ut  talia  capta  censeantur 
ubi  per  horas  viginti  quatuor  in  potestate  hostium  fuerint." — Grotius,  de  Jure  Belli 
ac  Pacis,  1.  iii.  cap.  vi.  a.  3. 

(t)  Lib.  i.  cap.  5. 
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navem  et  onus  restituere  pristine  domino,  salvo  tamen  servaticio,  idque 
servaticium  ut  justuin  sit,  constituitur  pro  modo  operas  et  impensae  in  re- 
cuperationem  factae,  prseterita  omni  distinctione,  quamdiu  navis  onusque 
in  potestate  hostium  fuerint.  Recte  autem  ibi  additur,  earn  restitutionem 
duntaxat  obtinere,  si  navis  nondum  fuerit  deducta  in  locum  tutum,  sed 
si  in  locum  tutuni,  dominio  sic  plane  et  plene  in  hostem  translate,  navem 
mercesque  deinde  recuperatas,  ex  asse  recuperator!  cedere.  Quae  apprime 
conveniunt  cum  his,  quae  hoc  capite  disputavimus.  Vellem  omnia,  quae 
in  ilia  farragine  legum  nauticarum  reperiuntur,  aeque  proba  recta  essent, 
sed  non  omnia  ibi  sunt  tarn  bonae  frugis."  Grotius,(w)  expresses  him- 
self very  much  to  the  same  effect,  and  Loccenius,(x)  considers  this  rule 
as  the  general  law  of  Europe. 

*CCCCX.  The  subject  of  Capture  and  Recapture  is  admirably 
discussed  by  Bynkershoek.^)  The  maxim  of  the  Roman  Law, 
"si  quid  bello  captum  est,  in  prcedd  est,  not  postliminio  redit/Yz)  was, 
as  we  have  seen  by  that  law,  not  applicable  to  Ships  of  War.  Such  re- 
tained the  privileges  of  postliminy,  others  did  not. 

Byukershoek,  however,  agrees  with  Grrotius  that  movable  goods  are 
now,  without  distinction,  subjects  of  Prize,  and  divested  of  the  privileges 
of  postliminy.  As  goods  captured  from  the  enemy,  he  argues,  vest  in 
the  Captor,  it  follows,  when  recaptured,  they  vest  in  the  Recaptor.  He 
then  considers  when  such  goods  have  plena  jure  become  the  Captor's 
property.  Clearly,  in  his  opinion,  if  taken  infra  prcesidia  of  the  enemy, 
the  property  has  been  vested  in  the  Captor.  But  what  are  prcesidia  ? 
Those  of  the  ally  as  well  as  of  his  ally ;  though  the  States  General  of 
his  country  decided,  incorrectly,  otherwise.  In  his  opinion,  too,  the 
bringing  the  Capture  infra  prcesidia  of  a  Neutral  suffices  to  change  the 
property.  He  does  not  lay  down  the  doctrine  which,  we  have  seen,  is 
now  well  established  in  the  Prize  Courts  of  England,  and  of  the  North 
American  United  States,  namely,  the  necessity  of  a  sentence  of  condem- 
nation by  the  Captor's  tribunal  on  the  Capture,  which  may  be  lying  in 
the  port  of  the  Captor,  the  Ally,  or  the  Neutral. 

But  into  one  of  these  ports  it  must  be  brought,  if  recaptured  before  the 
property  has  vested  neither  in  the  Captor  nor  the  Recaptor.  But  has  the 
original  owner  a  right  to  receive  back  his  property,  paying  no  remunera- 
tion to  the  restorer  of  it  ?  Certainly  not, — on  the  principles  of  natural 
justice,  and  on  the  analogies  of  the  Roman  Law,  into  which  these  prin- 
ciples are  so  often  transcribed,  the  Recaptor  is  entitled  to  a  servaticium, 
as  salvage  reward.  What  considerations  *shall  govern  the  amount  p^- .. ~-, 
of  the  reward?  First.  Public  policy  requires  that  the  award  L 
should  be  made  with  a  liberal  and  not  a  grudging  hand.  Secondly, 
The  amount  of  labour,  of  danger,  of  time,  of  cost  expended  on  the  Re- 
capture should  be  duly  weighed.  Thirdly.  The  value  of  the  recaptured 

(u)  Lib.  iii.  cap.  6. 

(x)  "  Hodie  naves  ab  hoste  captae,  communi  inter  Christianos  et  Europasos  popu- 
los  sive  jure  sive  consuetudine  postliminio  non  recipiunter,  si  hostis  eas  non  eodem 
die  navali  pugna  iterum  amisit,  sed  per  viginti  quatuor  boras  in  potestate  victoris 
fuerint.  Tune  enim  vere  captae,  et  proprii  juris  factse  censentur." — Loccenius,  de 
Jure  Maritime,  lib.  ii.  c.  iv.  s.  4. 

(y)  Q.  J.  P.,  1.  i.  cc.  iv,  v.  (z)  Dig.,  49, 15,  28,  De  Capt.  et  Postlim. 
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property ;  and  in  applying  these  principles  of  allotment,  it  matters  not 
whether,  according  to  ancient  usage,  a  part  of  the  recaptured  property, 
or,  according  to  modern  usage,  a  sum  of  money,  be  awarded. 

No  writer  has  more  completely  exhausted  the  general  reasoning  appli- 
cable to  this  subject  than  Bynkershoek. 

CCCCXI.  Secondly.  As  to  the  Private  or  Municipal  Laws  of  States. 

The  Law  of  France  upon  the  subject  of  Recapture  (Reprise,  Re- 
cousseMa\  is  to  be  found  in  an  Arrete  du  2  Prairial  an  XI.  Article  54, 
which  is  a  reproduction  of  the  Ordonnances  of  1681.  It  provides  differ- 
ent regulations  for  Recaptures  made  by  (1.)  Privateers,  and  for  those 
made  by  (2.)  Public  Ships  of  War.  1.  As  to  the  former,  the  law  is  that 
if  a  French  or  an  allied  vessel  be  recaptured  from  the  enemy,  after  she 
has  been  twenty-four  hours  in  the  enemy's  possession,  she  shall  become 
the  sole  property  (en  totality  of  the  Privateer ;  but  if  the  Recapture  be 
made  before  the  twenty-four  hours  have  elapsed,  he  shall  be  entitled  to 
only  a  third  of  the  value  of  the  recaptured  ship  and  cargo. (i) 

If  the  Recapture  be  made  by  a  Public  Ship  of  War  (bailment  de 
I'Etat,}  she  shall  be  restored  to  her  original  proprietors,  on  payment  to 
the  recapturing  crew  of  the  thirtieth  part  of  her  value,  if  the  twenty-four 
hours  have  not  elapsed;  and  of  *the  tenth  part  if  they  have 
elapsed :  all  the  expenses  incident  to  the  Recapture  to  be  borne 
by  the  recaptured  vessel. 

The  French  Law,  therefore,  makes  the  profit  of  the  Recaptor  depend 
(1.)  partly  upon  the  time  during  which  the  captured  vessel  has  been 
taken;  (2.)  partly  on  the  character  of  the  Recaptors;(c)  (3.)  partly  also 
on  the  character  of  the  Captors  from  whom  it  is  recaptured.  For  instance, 
if  a  ship  or  goods  be  recaptured  from  a  pirate,  the  Recaptors  shall  be 
entitled,  as  frais  de  recousse,  to  a  third  of  the  value  of  the  ship  and 
cargo,  and  the  remainder  shall  be  resorted  to  the  original  proprietor,  if 
he  be  a  subject  or  an  ally.(d) 

(a)  "  Ces  mots  reprise  ou  recousse  sont  synonymes  :  on  appelle  aller  a  la  recousse 
d'un  navire,  courir,  apres  le  vaisseau  que  s'en  est  empare",  dans  1'intention  de  1'en- 
lever  lui-meme  avec  sa  prise,  ou  du  moins  de  1'obliger  d  abandonner  cette  prise 
pour  la  lui  arracher.  La  reprise  ou  recousse  doit  se  faire  en  observant  les  memes 
regies  qu'une  prise  directe." — De  Pist.  et  Duverd.,  II.  t.  vii.  p.  105. 

(6)  A  renewal  of  Art.  61,  of  the  Ordonnance  of  1584. 

(c)  The  Old  law,  Art.  61,  Ord.  1584,  made  no  difference  between  public  and 
private  ships  of  war.     The  omission  of  the  former  in  the  new  law  was  inten- 
tional, and  before  its  enactment  the  French,  like  the  Spanish  Crown,  had  been  in 
the  habit  of  remitting  the  salvage-profit  due  to  public  ships  of  war. — Ib.,  p.  107. 

(d)  "2  Prairial  an  XL,  Art.  51.     Seront  de  bonne  prise  tous  batiments  com- 
mandes  par  des  pirates,  forbans,  ou  autres  gens  courant  la  mer  sans  commission 
spdciale  d'aucune  puissance. 

"Art.  52.  Tout  batimentcombattant  sous  autre  pavilion  que  celui  de  1'Etat  dont 
il  a  commission,  ou  ayant  commission  de  deux  puissances  differentes,  sera  aussi 
de  bonne  prise;  et  s'il  est  arme  en  guerre,  les  capitaines  et  officiers  seront  punis 
comme  pirates." 

"Loi  du  10  Avril,  1825,  Art.  10.  Le  produit  de  la  vente  des  navires  et  bati- 
ments de  raer  captures  pour  cause  de  piraterie  sera  reparti  conforme'ment  aux  lois 
et  reglements  sur  les  prises  maritimes.  Lorsque  la  prise  aura  etc"  faite  par  des 
navires  du  commerce,  ces  navires  et  leurs  Equipages  seront,  quant  a  1'attribution 
et  a  la  repartition  du  produit,  assimile's  a  des  batiments  pourvus  de  lettres  de 
marque  et  a  leurs  Equipages.1' — I>e  Pist.  et  Duverdy,  Traite  des  Prises  Maritimes, 
pp.  52,3. 
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The  Law  applicable  to  the  Recapture  of  a  French  vessel,  is  equally 
applicable,  as  has  been  shown  by  the  terms  of  %the  Arrete  of  the  2nd 
Prairial,  cited  above,  to  the  Recapture  of  the  vessel  of  an  ally. 

But  a  difference  subsists  between  the  English  Practice  and  the  French 
Law  on  this  subject.  It  is  said  by  MM.  De  Pistoye  and  Duverdy,  that 
France,  during  the  present  war,  will  apply  to  Recaptures  made  by  French 
vessels  of  English  ships  taken  by  Russian  Captors  (a  case  which  has 
*not  happened  at  present)  the  34th  article  of  the  Treaty  of 
Commerce,  concluded  between  France  and  England  on  the  26th 
September,  1786. 

It  may  well  be  that  the  provisions  of  this  Treaty  may  furnish  a 
reasonable  analogy  to  guide  the  practice  of  the  French  Prize  Courts,  but 
it  cannot  be  upon  the  ground  suggested  by  MM.  De  Pistoye  and  Duverdy, 
viz.,  that  this  article  of  the  Treaty  is  still  in  force. (e)  The  third  article 
of  the  Convention,  16th  May,  1854,  says,  "  In  cases  of  the  Capture  of  a 
merchant  vessel  of  one  of  the  two  countries,  the  adjudication  of  such 
Capture  shall  always  belong  to  the  jurisdiction  of  the  country  of  the 
captured  vessel ;  the  cargo  shall  be  dealt  with,  as  to  the  jurisdiction,  in 
the  same  manner  as  the  vessel."  But  it  is  silent  as  to  Recaptures. 

If  a  ship  belonging  to  the  King's  allies  or  subjects  is  recaptured  from 
a  pirate,  it  shall  be  restored  to  the  proprietors  in  consideration  of  one- 
third  for  the  recovery  of  it,  independently  of  the  time  during  which  it 
may  have  been  in  the  enemy's  hands.(/) 

And  if  the  ship,  without  being  recaptured,  is  abandoned  by  the  enemy, 
or  if,  by  tempest  or  other  chance,  it  returns  into  the  possession  of  French 
subjects,  previously  to  having  been  conducted  into  an  hostile  port,  it 
shall  be  resorted  to  *the  proprietor,  although  it  may  have  been  r^-i  o-i 
more  than  twenty-four  hours  in  the  enemy's  hands. (<?) 

CCCCXII.  The  law  of  Spain(A)  agree  almost  entirely  with  those  of 
France  on  the  subject  of  Recaptures  belonging  to  Spanish  subjects, 
made  by  privateers,  so  that  if  a  legitimate  prize  is  recaptured  before  it 
has  been  twenty-four  hours  in  the  enemy's  hands,  it  shall  be  restored 
to  the  known  proprietor,  in  consideration  of  one-third  for  the  Recapture,(t) 
but  after  that  period  it  shall  belong  wholly  to  the  recaptor.  As  to 
Recaptures  made  by  the  King's  ships,  the  Ordinance  of  1633,(7c)  declares 

(e)  De  Pist.  et  Duverdy,  Traites  des  Prises  Maritimes,  p.  120.  De  Martens,  Es- 
sai,  p.  161,  $  60.  Edit  du  Roi  concernant  la  Juridiction  de  I'Amiraute"  du  Mois  de 
Mars,  1584.  Art.  61.  Ordonnance  de  la  Marine,  1681,  tit  des  Prises.  Art.  8. 
Ordonnance  sur  les  Reprises  faites  par  les  Vaisseaux  de  S.  M.,  June  15,  1779. 
Ordonnance  du  15  Juin,  1779.  Ordonnnnce  du  9  Janv.,  1780.  Valin,  Traite  des 
Prises,  p.  88.  Emerigon,  Traite  d'Assurances,  chap.  xii.  s.  23,  p.  495. 

(/)  Ordonnance  de  la  Marine,  1681,  tit.  des  Prises,  art.  10.  Cf.  De  Pist.  et 
Duverd.,  t.  i.  p.  51. 

(g)  Ordonnance  de  la  Marine,  1681,  tit.  des  Prises,  art.  9.  As  to  whether,  in 
this  case,  the  third  part  may  be  demanded  for  the  recovery,  compare  Valin,  Trait6 
des  Prises,  p.  101,  who  maintains  the  affirmative,  and  Amerigon,  1.  c.  24,  p.  503, 
who  defends  the  negative. 

(h)  De  Martens,  Essai,  p.  169,  g  62,  Home's  Translation. 

(i)  Ord.  of  1621 ;  Ord.  of  1718,  art.  10;  Ord.  of  1779,  art.  23.  The  case,  however, 
of  a  ship  which  may  have  been  laden  with  contraband  commodities,  or  which  may 
have  sailed  for  the  mere  pleasure  of  those  who  might  be  on  board  it,  is  excepted. 

(k)  Ordinance  respecting  the  Conduct  of  the  Royal  Fleet,  chap.  397. — Abreu  y 
Bertodano  Collecion  de  los  Tratados,  Phil.  IV.  P.  II.  p.  371. 

SEPTEMBER,  1857. — 24 


PHILLIMORE    ON    INTERNATIONAL    LAW. 

that  property  belonging  to  persons  who  are  known,  ought  to  be  restored 
immediately,  unless  it  has  been  in  the  possession  of  the  enemy  for  twenty- 
four  hours. 

If  a  ship  has  been  abandoned  by  the  enemy,(Z)  or  if  a  tempest,  or  any 
other  vis  major,  cause  it  to  fall  into  the  hands  of  the  King's  subjects 
before  it  has  been  brought  into  any  hostile  port,  it  shall  be  restored  to 
the  first  proprietor,  even  although  the  enemy  should  have  had  it  in  his 
power  more  than  twenty-four  hours. 

But  with  respect  to  ships  recaptured  from  pirates,  a  strange  and 
reprehensible  regulation  occurs  in  the  Spanish  laws ;  namely,  that  these 
Recaptures  also  shall  belong  to  the  privateer,  if  the  pirate  has  had  them 
in  his  possession  during  twenty -four  hours,  (m)  With  regard  to  the 
rights  of  ^foreign  Powers,  it  must  be  observed,  that  though  the 
Ordinances  of  1621  and  1718,  mention  only  Recaptures  belong- 
ing to  the  King's  subjects,  and  the  Ordinance  of  1633,  for  the  regula- 
tion of  the  royal  fleet,  directs  only  vaguely  the  restitution  of  what  belongs 
to  persons  who  are  known,  the  Ordinance  of  1st  July,  1779,  respecting 
cruising,(n)  puts  foreigners  upon  the  same  footing  as  the  King's  subjects, 
directing  that  the  ships  of  neutral  or  allied  subjects,  which  the  enemy's 
privateers  may  have  captured,  shall  be  restored  to  the  proprietors,  toge- 
ther with  their  cargoes,  if  the  Recapture  has  been  made  before  twenty- 
four  hours,  in  consideration  of  a  servaticium  of  one-third  of  the  value, 
which  shall  be  given  to  the  recaptor. 

CCCCXIII.  There  have  been  many  and  great  variations  in  the  laws 
promulgated  by  the  States-General  of  the  United  Provinces  of  the  Low 
Countries(o)  on  the  subject  of  Recaptures.^)  The  Ordinance  of  the 
States-General  of  the  14th  July,  1625,  declares,  that  if  the  ship  is 
retaken  before  it  has  been  twenty-four  hours  in  the  enemy's  hands,  the 
privateer  that  makes  the  Recapture  shall  have  one-eighth ;  if  it  be  retaken 
before  it  has  been  twice  twenty-four  hours  in  the  enemy's  hands,  he 
shall  have  one  fifth;  and  if  it  be  recaptured  later  still,  one-third;  this 
has,  by  another  Ordinance  of  the  22nd  July,  1625,  been  also  extended 
to  Recaptures  made  by  public  skips  of  tvar.  But  the  Ordinance  of  llth 
of  March,  1632,  enacts,  that  without  regard  to  the  time,  whether  more 
or  less  extended,  of  the  Recapture,  there  shall  be  two-thirds  adjudged 
to  the  privateer  who  makes  the  Recapture.  Another  Ordinance  of  the 
1st  September,  1643,  brings  the  matter  back  to  the  Ordinances  of  1625; 
but  the  Ordinance  of  8th  February,  1645,  introducing  anew  the  regula- 
tions of  that  of  1632,  adding,  that  for  want  of  an  amicable  arrangement 
between  the  first  proprietor  and  the  recaptor,  concerning  the  fixing  of 
f*51  51  ^e  va^ue.  °f  ^e  ship  and  cargo,  the  Courts  of  Admiralty  *shall 
-I  decide  it.  Another  Ordinance  of  19th  April,  1659,  without 
making  any  distinction  between  the  time  and  quality  of  the  captor, 

(I)  Ordinance  of  1718,  art.  2. 

(m)  Ordinance  of  1621,  art.  10;  Declaration  of  22nd  December,  1624.  In  the 
Ordinance  of  1718,  art.  7  and  12,  there  is  an  apparent  contradiction  on  this  point, 
which  M.D'Abreu,  Trait6  des  Prises,  p.  15,  endeavours  to  reconcile;  but  the  Ordi- 
nance of  1779  leaves  no  doubt  on  this  subject. 

(n)  Art.  24.  (0)  De  Martens.  Essai.  p.  197,  \  66,  Home's  Translation. 

(p)  Bynk.,  Q.  J.  Pub.,  1.  i.  c.  v. 
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requires  him  to  be  content  with  one-ninth  of  the  vessel  and  cargo. (5) 
The  Ordinance  of  13th  of  April,  1677,  directs,  with  respect  to  privateers, 
that  if  the  Recapture,  the  ship  or  cargo,  has  not  been  forty-eight  hours 
in  the  enemy's  hands,  there  shall  be  assigned  to  them,  in  lieu  of  all 
claim  to  salvage,  one-fifth  fvoor  borgloon;)  if  it  has  been  more  than 
forty-eight  hours,  and  less  than  ninety-six  hours,  in  the  hands  of  the 
enemy,  one-third ;  and  beyond  that,  one-half.  With  respect  to  Recap- 
tures made  by  ships  of  war,  that  Ordinance  confirms  the  ancient  laws, 
without  specifying  which ;  it  seems,  however,  that  we  must  understand 
by  these  ancient  laws  the  Ordinance  of  1659,  which  had  annulled  all 
anterior  laws. 

The  Edict  of  the  States-General,  concerning  the  rewards  for  privateers, 
of  the  6th  June,  1702,  Art.  8  ;  that  of  1747,  Art.  7  ;  that  of  1781,  Art. 
7;  and  that  of  1793,  Art.  7,  declare  together,  that  if  any  ship  or  goods 
belonging  to  the  inhabitants  of  those  States  should  be  taken  by  the 
enemy,  and  retaken,  by  any  privateer,  ship,  or  other  vessel  fitted  out  at 
the  private  expense  of  the  inhabitants  of  those  States,  the  recaptor  shall 
enjoy,  if  the  Recapture  be  made  within  forty-eight  hours,  one-fifth;  if  it 
be  made  within  ninety-six  hours,  one-third;  and  after  that,  one-half. 
These  laws  are  therefore  conformable  to  the  regulation  of  that  of  1677, 
but  they  make  no  mention  of  Recaptures  made  by  ships  of  war  belong- 
ing to  the  State,  with  respect  to  which  it  seems  that  the  Regulation  of 
1659  is  still  applicable. (;•) 

All  these  laws,  both  ancient  and  modern,  relate  only  to  Recaptures 
belonging' to  the  State's  subjects;  they  contain  no  regulation  respecting 
those  which  may  be  the  Enemy's  ^property,  unless  it  is  that  *r--i/.-i 
which  the  Edict  of  the  28th  July,  1705,  Art.  18,  directs,  that  as  L  J 
to  the  Recaptures  of  allied  and  neutral  ships,  privateers  shall  be  content 
with  what  has  been,  or  shall  be,  agreed  on  with  them.  This  arrange- 
ment, however,  which  in  other  respects  is  very  insufficient,  on  account 
of  the  very  few  conventions  that  subsist  concerning  it,  has  not  been 
renewed  in  the  Edicts  of  1781  and  1793.(s) 

CCCCXIV.  With  respect  to  Denmark,(f)  the  code  of  laws  of  Chris- 
tian V.  directs,  that  if  a  privateer  recaptures  a  Danish  ship,  he  becomes 
proprietor  of  it  when  that  ship  has  been  twenty-four  hours  in  the  enemy's 
hands ;(«)  if  the  Recapture  is  made  before  that  period,  it  shall  be  divided 

(q)  Both  De  Martens,  and  his  translator  Home,  have  here  mis-translated  Byn- 
kershoek.  The  mis-translation  is  corrected  in  the  text. 

(r)  Besides,  the  officers  and  seamen  who  are  on  board  the  ships  of  war,  have  as 
extensive  a  claim  on  their  recaptures  as  privateers. — Edict  of  6th  June,  1702,  art. 
7;  Edicts  of  1747,  1781,  1793,  art.  6. 

(«)  Recueil  van  Zeezaken,  D.  III.,  p.  348. 

(t)  De  Martens,  Essai,  p.  204,  \  68,  Home's  Translation. 

(u)  The  ancient  maritime  law  of  Denmark  of  1561  (See  Wesphaliens  Monumenta 
inedita,  t.  iv.  p.  1831)  determines  nothing  on  the  subject  of  Recaptures;  but  in 
the  Maritime  Law  of  Christian  V.  (Vid.  Cod.  Legum.  Dan.  1.  iv.  c.  vii.  a.  6,)  it  is 
enacted:  "Si  quis,  qui  navi  prteest  armatae,  hosti  navem  Danicam  24  horarum 
spatio  ab  eodem  possessam  eripere  possit  ac  recuperare:  unieis  ejus  lucrum  esto 
prsedatorium.  Eandem  vero  si  quis  intra  prasfiniti  temporis  spatium  hosti  eripu- 
erit,  lucrum  esto  praedatitium  inter  recuperatorem,  ac  possessorem  aequaliter 
dividendum." 
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equally  between  the  privateer  and  the  proprietor.^)  The  Ordinances, 
concerning  privateers,  of  the  5th  April,  1710,(y)  and  of  the  6th  April, 
1711,  (2)  do  not  settle  the  law  of  Kecaptures,  any  more  than  the  Ordi- 
nance of  1756,(a)  concerning  neutral  commerce. 

This  law  therefore  relates  also  to  the  Recaptures  of  Danish  ships  only  ; 
it  leaves  the  same  doubts  subsisting  with  respect  to  Recaptures  belonging 
to  foreign  Powers  or  their  subjects. 

r*^171  *CCCCXV.  With  respect  to  Sweden,  (i)  the  Ordinance  rela- 
-I  tive  to  the  marine  of  Charles  XL,  (c)  enacts  "  that  in  case  a  ship 
belonging  to  Swedish  subjects,  after  having  been  taken  by  the  enemy, 
should  be  retaken,  the  recaptor  shall  have  two-thirds  of  its  value,  and 
one-third  shall  be  restored  to  the  proprietor,  without  respect  to  the  time 
during  which  it  may  have  been  in  the  enemy's  hands."  This  law 
appears  to  mention  only  Recaptures  made  by  privateers  ;  but  the  King's 
ships  have  the  same  claim  upon  their  prizes  as  privateers.  (d)  The  regu- 
lations of  Sweden  concerning  privateers,  (e)  of  the  8-19th  of  February, 
1715,  of  the  25th  of  March,  1719,  of  the  28th  of  July,  1741,  the  Decla- 
ration of  the  14th  August,  1741,  do  not  relate  to  the  subject  of  Recap- 
tures :  it  is  as  little  settled  by  the  articles  of  maritime  war  (Sioe.  Articlar} 
of  the  year  1755. 

CCCCXVI.  The  ancient  maritime  law  of  the  Society  of  Hanse 
Towns(/)  of  1593,  revised  in  1614,  contains  no  regulation  concerning 
Recaptures;  but  some  of  those  towns  have  made  laws  for  themselves 
relative  to  that  subject.  The  laws  of  the  city  of  Lubec(<7)  enact,  that 
if  a  ship  *be  retaken  by  a  private  ship,  the  recaptor  shall  keep 
the  Recapture,  and  if  it  be  recaptured  by  a  public  ship  belong- 
ing to  the  city,  it  shall  be  restored  entirely  to  the  proprietor,  in  con- 
sideration of  a  reward. 

This  last  regulation  was  observed  at  Hamburg,  at  the  commencement 
of  the  last  century  ;  a  vessel  (Die  Drey  Bienenkorbe,)  bound  for  Russia, 

(x)  M.  de  Martens  says:  —  "  Cette  loi  est  la  seule  qui  me  soit  connue  au  sujet  des 
reprises  en  Danemarc."  —  Essai,  p.  200. 

(y)  De  Martens  cites  Forord.  of  Frid.  iv.  1710,  p.  55;  Willenberg,  p.  172. 
(z)  Forord.  af  Frid.  iv.  1711,  p.  23. 


(a\  Schon.  Chron.  Reg.,  D.  IV.,  p.  306.   Hiibner,  de  la  Saisie,  &c.,  p.  11,  Append. 

(b)  De  Martens,  Essai,  p.  207,  \  70,  Home's  Translation. 

(c)  Ordonnance  for  the  regulation  of  the  Marine  of  1667,  P.  VII.  Ammiralskap 
Balken,  cap.  viii.  §  8. 

(d)  De  Martens  cites  Sioe.  Articlar,  1755,  tit.  29;  Modee,  D.  VI.  p.  3696. 

(e)  De  Martens  refers  his  readers  to  these  regulations  :  — 

For  Sweden,  the  Naval  Law  of  Charles  XL,  of  1677,  P.  VII.,  Ammiralskaps 
Balk,  the  Regulation  for  Privateers  of  the  8-19th  February,  1715,  in  German,  in 
Willenberg,  loc.  cit.  p.  193;  in  Swedish,  in  Modee  Utdrag  af  publique  Handlingar, 
t.  i.  p.  42.  The  Regulation  of  28th  July,  1741,  in  German,  in  Hempel  Staatslexi- 
con,  verb  Commissfahrer;  in  Swedish,  in  Modee,  Utdrag,  t.  iii.  p.  1684.;  the 
Declaration  of  the  Regulation  of  14th  August,  1741,  in  Modee,  loc.  cit.  t.  Hi.  p. 
1690;  the  articles  for  the  naval  war  of  1755,  ibid.,  t.  vi.  p.  3696.  Sweden  also 
gave  instructions  for  privateers,  dated  1st  July,  1788,  (v.  Klint,  Historia  Fed.  Belg., 
P.  II.  p.  439.)  These  authorities  are  cited  in  a  very  full  and  learned  note  in  an 
earlier  part  of  De  Martens,  Essai,  p.  49,  u.  q.  in  fine. 

(/)  De  Martens,  Essai,  p.  210,  s.  73,  Home's  Translation. 

(<?}  Stat.,  1.  vi.  tit.  v.  art.  2.  Stein,  Abhandlungen  des  Liibrischen  Rechts,  t.  v. 
p.  209,  cited  by  DC  Martens. 
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was  taken  by  a  French  privateer,  and  recaptured  from  him  at  the  mouth 
of  the  Elbe  by  the  commander  of  the  eity.(A) 

De  Martens  observes  that  the  wise  policy  and  laws  of  these  towns  pro- 
hibited their  subjects  during  war  to  be  concerned  with  the  fitting  out  of 
any  kind  of  armaments  in  their  ports,  and  forbad  all  participation,  direct 
or  indirect,  in  privateering,(t)  especially  the  taking  commissions  from 
one  of  the  belligerent  Powers. 

It  is  of  course  not  competent  to  the  public  or  private  ship  of  war  of 
belligerent  Powers  to  make  or  pursue  Captures,  or  make  Recaptures 
within  the  maritime  jurisdiction  of  these  States,  without  violating  the 
obligations  of  Neutrality. 

CCCCXYII.  Thirdly.  The  decisions  of  the  Prize  Courts  in  the  North 
American  United  States  and  in  England  are  to  be  considered  with 
respect  to  this  subject. (k) 

CCCCXVIII.  In  England  the  right  of  recovering  possession  has  been 
by  a  Prize  Statute  passed  at  the  beginning  of  every  war,  as  between  sub- 
jects, preserved  for  ever,  except  where  the  vessel,  after  capture,  has  been 
fitted  out  by  the  enemy  for  war;  so  that  the  original  owner  may,  in  all 
other  cases,  claim  *restitution  upon  the  payment  of  a  stipulated  rj(:  _..„-. 
salvage. (Z)  In  cases,  however,  not  governed  by  municipal  regu-  L 

(A)  Langenbeck,  Anmerkungen,  p.  299. 

(i)  Mand.  de  la  Ville  de  Hamburg,  22nd  March,  1672.     Langenbeck,  p.  30*7. 

(k)  The  following  pages  on  the  practice  of  the  English  and  North  American 
United  States  Prize  Courts,  are  taken  (with  some  few  alterations,)  with  the  per- 
mission of  Dr.  Pratt,  from  his  useful  edition  of  the  "Notes  on  the  Principles  and 
Practice  of  Prize  Courts,"  by  Judge  Story,  originally  printed  in  the  Appendix  to 
Wheaton's  American  Reports,  vol.  ii. 

(1)  See  the  present  Prize  Act,  17  Vic.  c.  18: — "IX.  Any  ship,  vessel,  goods,  or 
merchandise  belonging  to  any  of  Her  Majesty's  subjects  captured  by  any  of  Her 
Majesty's  enemies,  and  afterwards  recaptured  from  the  enemy  by  any  of  Her 
Majesty's  ships  or  vessels  of  war,  shall  be  adjudged  by  the  decree  of  the  Court 
of  Admiralty  to  be  restored  to  the  owner  or  proprietor  thereof  upon  payment  for 
and  in  lieu  of  salvage  of  one-eighth  part  of  the  true  value  of  the  said  ship,  vessel, 
goods,  or  merchandise  respectively,  and  such  salvage  of  one-eighth  shall  be  divi- 
ded and  distributed  in  such  manner  and  proportion  as  is  hereinbefore  directed  in 
cases  of  prize:  provided  nevertheless,  that  if  any  such  ship  or  vessel  captured  and 
recaptured  as  aforesaid  shall  have  been  by  Her  Majesty's  enemies  set  forth  or  used  as 
a  ship  or  vessel  of  war,  it  shall  not  be  restored  to  the  former  owner  or  proprietor  thereof, 
but  shall  be  adjudged  lawful  prize  for  the  benefit  of  the  captors.* 

"  X.  Any  ship,  or  vessel,  belonging  to  any  of  Her  Majesty's  subjects,  whether 
in  ballast,  or  laden  with  any  goods  or  merchandise  belonging  to  the  same,  which 
shall  have  been  captured  by  the  enemy  and  recaptured  by  any  of  Her  Majesty's 
ships  and  vessels  of  war  before  the  same  shall  have  been  carried  into  an  enemy's 
port,  may,  with  the  consent  of  the  recaptors,  prosecute  her  voyage,  and  it  shall 
not  be  necessary  for  the  recaptors  to  proceed  to  adjudication  till  the  return  of  the 
ship  or  vessel  to  some  port  within  the  United  Kingdom :  and  the  master  or  owner 
thereof,  or  his  agent,  may,  with  the  consent  of  the  recaptor.  unlade  and  dispose  of 
the  cargo  before  adjudication ;  and  in  case  the  ship  or  vessel  shall  not  within  six 
months  return  to  some  port  within  the  United  Kingdom,  the  recaptor  may,  not- 
withstanding, institute  proceedings  against  the  said  ship  or  vessel,  goods  or  mer- 
chandise, in  the  High  Court  of  Admiralty  of  England,  and  the  said  Court  may 
thereupon  award  one-eighth  part  of  the  value  of  the  said  ship,  vessel,  goods,  or  mer- 
chandise to  the  recaptor  thereof,  and  may  enforce  the  payment  thereof  either  by 
warrant  of  arrest  against  the  said  ship  or  vessel,  goods  or  merchandise  respec- 
tively, or  by  monition  and  attachment  against  the  respective  owners  thereof."-— 
Marshall  on  Ins.,  B.  I.  ch.  xii.  s.  8.  The  Sedulous,  1  Dodson,  p.  253. 

*  Vide  post,  the  Ceylon,  1  Dodson's  Ad.  Rep.,  p.  107. 
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lations,  although  all  nations  agree  that  to  change  the  property  by  Cap- 
ture, a  firm  and  secure  possession  is  necessary  j  yet  the  practice  of  nations 
is  so  various,  that  it  seems  difficult  to  collect  a  general  rule,  as  to  what 
constitutes  such  firm  and  secure  possession,  which  might  properly  be 
1-3(6 KOQ-I  asserted  to  be  *the  Law  of  Nations. (m)  The  rule  of  bringing 
-I  infra  prcesidia,  or  in  proper  cases,  the  rule  of  pernoctation,  or 
twenty-four  hours'  possession,  seems  generally  recognized  by  the  most 
eminent  jurists  on  the  continent  of  Europe, (n\  and  it  appears  to  have 
been  anciently  the  doctrine  of  the  English  law.  It  has  been  seen,  how- 
ever, that  according  to  the  established  practice  of  English  Prize  Courts, 
property  captured  is  not  deemed  to  be  changed  so  as  to  bar  the  owner  in 
favour  of  the  vendee  or  recaptor,  till  there  has  been  a  sentence  of  con- 
demnation ;  and  therefore,  until  that  period,  the  title  of  the  original 
owner  is  not  diverted,  and  he  is  entitled  to  restitution,  in  the  hands  of 
whomsoever  he  may  find  the  property.  (o\  If  such  sentence  of  con- 
demnation is  passed,  it  is  a  sufficient  title  to  a  vendee,(p)  and  would  also 
have  entitled  a  recaptor  to  condemnation  of  the  property,  if  the  statute 
had  not  stepped  in,  and,  as  to  British  subjects,  revived  the  jus  postli- 
minii  of  the  original  owner,  on  payment  of  salvage. 

*CCCCXIX.  In  the  North  American  United  States,  cases  of 
Recapture  have  been  the  object  of  several  legislative  provisions, 
which,  as  far  as  they  apply,  supersede  all  discussions  upon  the  principles 
of  general  law.  The  Act  of  Congress  of  the  3rd  of  March,  1800,  ch. 
14,  (new  ed.)  ch.  168,  directs,  that  in  case  of  recapture  of  vessels  or 
goods  belonging  to  persons  resident  within,  or  under  the  protection  of 
the  United  States,  the  same  not  having  been  condemned  as  prize  by  com- 
petent authority  before  the  Recapture,  shall  be  restored  on  payment  of 
salvage  of  one-eighth  of  the  value  if  recaptured  by  a  public  ship,  and 
one-sixth  if  recaptured  by  a  private  ship ;  and  if  the  recaptured  vessel 
shall  appear  to  have  been  set  forth  and  armed  as  a  vessel  of  war  before 
such  Capture,  or  afterwards  and  before  the  Recapture,  then  the  salvage 
to  be  one  moiety  of  the  value.  If  the  recaptured  vessel  belong  to  the 
Government,  and  be  unarmed,  the  salvage  is  to  be  one-sixth  if  recaptured 
by  a  private  ship,  and  one-twelfth  if  recaptured  by  a  public  ship ;  if 
armed,  then  the  salvage  to  be  one  moiety  if  recaptured  by  a  public  ship. 

(m)  The  Santa  Cruz,  1  Rob.,  p.  50.  L'Actif,Edw.,  p.  185.  The  Ceylon,  1  Dod- 
son,  p.  105. 

(n)  The  Ceylon,  Ib.,  p.  105.  L'Actif,  Edw.,  p.  185.  See  the  Santa  Cruz,  1  Rob., 
p.  50. 

"  Quoiqu'il  en  soit,  ce  de"lai  de  vingt-quatre  heures  adoptd  par  la  dite  Ordon- 
nance  de  1584,  et  par  celle-ci,  passe"  lequel  la  prise  par  recousse  est  bonne,  et  ex- 
clut  la  reclamation  du  propri^taire  du  vaisseau  pris  et  repris,  ne  peut  etre  regard6 
que  comme  un  sage  re"glement,  puisqu'iL  est  du  droit  commun  de  V Europe,  comme 
Loccenius  Fatteste,  de  Jure  maritime,  lib.  ii.  cap.  4,  n.  4,  et  8,  fol.  157,  162,  et  163 ; 
ou  il  dit  que  c'est  1'usage  observe"  en  France,  en  Espagne,  en  Hollande,  et  chez  les 
autres  nations  commercantes  par  mer." — Valin  sur  1'Ordonnance,  1.  iii.  tit.  9,  Des 
Prises,  art.  8. 

(o)  Le  Caux  v.  Eden,  Douglas's  Rep.,  pp.  613,  616.  Goss  v.  Withers,  2  Burrow's 
Rep.,  p.  694.  The  Flad  Oyen,  1  Rob.,  p.  135.  The  Santa  Cruz,  Ib.,  p.  50.  The 
Fanny  and  Elmira,  Edwards's  Rep.,  p.  117.  The  Ceylon,  1  Dodson,  p.  105.  L'Actif, 
Edw.,  p.  185. 

(p)  The  Purissima  Conception,  6  Rob.,  p.  45.     The  Victoria,  Edw.,  p.  97. 
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In  respect  to  public  armed  ships,  the  cargo  pays  the  same  rate  of  salvage 
as  the  vessel  by  the  express  words  of  the  Act ;  but  in  respect  to  private 
ships,  the  rate  of  salvage  (by  some  probable  omission  in  the  Act)-  is  the 
same  on  the  cargo,  whether  the  vessel  be  armed  or  unarmed. (5) 

CCCCXX.   What  constitutes  a  setting  forth  as  a  vessel  of  war  within 
the  Act,  has  not  been  settled  by  any  adjudications  in  the  United  States. 

This  question  has,  however,  been  decided  by  the  English  Prize  Courts, 
in  cases  arising  under  a  similar  clause  in  the  English  Prize  Acts,  which 
are,  as  Lord  Stowell  observed,  drawn  with  the  intention  of  expressing 
the  sense  and  meaning  of  International  Law.(r)  And  it  has  been  there 
settled  that,  where  a  ship  was  originally  armed  for  the  slave  trade,  and 
after  capture  an  additional  number  of  men  *were  put  on  board,  r.,,,99-. 
but  where  there  was  no  commission  of  war  and  no  additional  L 
arming,  it  was  not  a  setting  forth  as  a  vessel  of  war  under  the  Prize 
Act.(s)  But  a  commission  of  war  is  decisive,  if  there  be  guns  on  board. (A 
And  where  the  vessel  has,  after  the  Capture,  been  fitted  out  as  a  priva- 
teer, it  is  conclusive  against  her,  although  when  recaptured  she  is  navi- 
gating as  a  mere  merchant  ship ;  for  where  the  former  character  of  a 
captured  vessel  had  been  obliterated  by  her  conversion  into  a  ship  of 
war,  the  Legislature  meant  to  look  no  farther,  but  considered  the  title  of 
the  former  owner  forever  extinguished. (M)  Where  it  appeared  that  the 
vessel  had  been  engaged  in  the  military  service  of  the  enemy  under  the 
appointment  of  the  Minister  of  Marine,  it  was  holden  a  sufficient  proof 
of  a  setting  forth  as  a  vessel  of  war.(x)  So,  where  she  is  armed,  and  is 
employed  in  the  public  military  service  of  the  enemy  by  those  who  have 
competent  authority  so  to  employ  her,  although  she  be  not  regularly  com- 
missioned.^) But  the  mere  employment  in  the  military  service  of  the 
enemy  is  not  a  sufficient  setting  forth  for  war ;  but  if  there  be  a  fair 
semblance  of  authority  in  the  person  directing  the  vessel  to  be  so 
employed,  and  nothing  upon  the  face  of  the  proceedings  to  invalidate  it, 
the  Court  will  presume  that  he  is  duly  authorized,  and  the  commander 
of  a  single  ship  may  be  presumed  to  be  vested  with  this  authority  as 
commander  of  a  squadron,  (z)  The  valuation  of  the  property,  when 
restored  under  the  Acts  respecting  Recapture,  is  to  be  made  upon  its 
value  at  the  price  of  restitution,  and  not  of  Recapture. (a) 

CCCCXXI.  In  respect  to  Recaptures  of  the  ships  and  *cargoes 
of  allies  or  co-belligerents,  from  the  hands  of  the  common  enemy, 
the  general  rule  is  to  apply  the  principle  of  reciprocity;  and  if  they, 
tinder  like  circumstances,  restore  on  salvage  or  condemn  generally,  to 
deal  out  to  them  the  same  measure  of  reciprocal  justice. (6)  If  there 
should  exist  a  country  having  no  rule  on  the  subject,  then  the  recapturing 
country  applies  its  own  rule,  as  to  its  own  subjects,  to  the  case,  and  rests 

(q)  The  Adeline,  9  Cranch's  (Amer.)  Rep.,  p.  244. 

(r)  The  Ceylon,  1  Dodson,  pp.  105,  119. 

(«)  The  Horatio,  6  Rob.,  p.  320. 

(t)  The  Nostra  Signora  del  Rosario,  3  Ib.,  p.  10.     The  Ceylon,  1  Dodson,  p.  105. 

(u)  L'Actif,  Edw.,  p.  185.  (x)  The  Santa  Brigada,  3  Rob.,  p.  56. 

iy)  The  Ceylon,  1  Dodson,  p.  105.  (z)  The  Georgiana,  Ib.,  p.  397. 

a)  The  Progress,  Edw.,  pp.  210,  222. 
6)  The  San-ta  Cruz,  1  Rob.,  p.  50. — Vide  Valin  sur  1'Ordonnance,  t.  ii.  p.  262. 
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on  the  presumption  that  the  same  rule  will  be  administered  in  the  future 
practice  of  the  other  party,  (c-) 

CCCCXXIT.  Salvage  (servaticium)  is  not  in  general  allowed  on  the 
Recapture  of  neutral  property,  unless  there  be  danger  of  condemnation, 
or  such  unjustifiable  conduct  on  the  part  of  the  Government  of  the  cap- 
tors as  to  bring  the  property  into  jeopardy  ',(d}  but  even  if,  in  such  case 
of  Recapture,  the  recaptors  have  entitled  themselves  to  salvage,  they 
may  forfeit  the  claim  by  the  irregularity  of  their  conduct.(e)  But  it  is 
no  objection  to  an  allowance  of  salvage  *on  a  Recapture,  that  it 
was  made  by  a  non-commissioned  vessel ;  for  no  letters  of  marque 
are  necessary  for  this  purpose,  nor  is  a  Recapture  at  all  made  under  the 
authority  of  Prize.  It  is  the  duty  of  every  citizen  to  assist  his  fellow- 
citizens  in  war,  and  to  retake  their  property  out  of  the  possession  of  the 
enemy;  and  no  commission  is  necessary  to  give  a  person,  so  employed, 
a  title  to  the  reward  which  the  law  allots  to  that  meritorious  act  of  duty.(y) 
And  if  a  convoying  ship  actually  recapture  one  of  her  convoy  which  has 
been  previously  captured  by  the  enemy,  it  entitles  her  to  salvage.^) 
But  a  mere  rescue  of  a  ship  associated  in  the  same  common  enterprise, 
gives  no  right  to  salvage.  (A) 

CCCCXXIII.  To  entitle  a  party  to  salvage,  as  upon  a  Recapture,  there 
must  have  been  an  actual  or  constructive  Capture ;  for  military  salvage 
will  not  be  allowed  in  any  cases  where  the  property  has  not  been  actually 
rescued  from  the  enemy,  (t)  But  it  is  not  necessary  that  the  enemy 
should  have  actual  possession  :  it  is  sufficient  if  the  property  is  completely 
under  the  dominion  of  the  enemy.  (&)  If,  however,  a  vessel  be  captured 
going  in  distress  into  an  enemy's  port,  and  is  thereby  saved,  it  is  merely 
a  case  of  civil,  and  not  of  military,  salvage.  (A  But  to  constitute  a 
Recapture  it  is  not  necessary  that  the  recaptors  should  have  a  bodily  and 
actual  possession ;  it  is  sufficient  if  the  prize  be  actually  rescued  from  the 
grasp  of  the  hostile  cap  tor.  (m) 

CCCCXXIV.  Where  a  hostile  ship  is  captured,  and  afterwards  is 
recaptured  by  the  enemy,  and  is  again  recaptured  from  the  enemy,  the 
original  captors  are  not  entitled  to  restitution,  on  paying  salvage ;  but 
the  last  captors  are  entitled  *to  all  the  rights  of  Prize,  for,  by  the 
first  Recapture,  the  whole  right  of  the  original  captors  is  divest- 

(c)  Ibid.  The  San  Francisco,  Edw.,  p.  279.  The  Act  of  Congress  of  the  3rd 
March,  1800,  ch.  14,  adopts  the  same  regulation.  The  Adeline,  9  Cranch's  (Amer.) 
Rep.,  p.  244.  Vide  Valin  sur  1'Ordonnance,  t.  ii.  p.  262. 

(d)  The  War  Onskan,  2  Rob.,  p.  299.     The   Eleonora  Catharina,  4  Ib.,  p.  156. 
The  Carlotta,  5  Ib.,  p.  54.     The  Huntress,  6  Ib.,  p.  104.     The  Acteon,  Edw.,  p.  254. 
The  Sansom,  6  Rob.,  p.  410.     Talbot  v.  Seeman,  4  Dallas's  (Amer.)  Rep.,  p.  34. 
S.  C.,  1  Cranch's  (Amer.)  Rep.,  p.  1. 

"  Sa  Majeste"  a  juge  pendant  la  derniere  guerre,  que  la  reprise  du  navire  neutre, 
faite  par  un  corsaire  Fran9ais  (lorsque  le  navire  n'etait  pas  charge  de  marchandises 
prohibees,  ni  dans  le  cas  d'etre  confisque  par  Vennemi)  e"tait  nulle." — Code  des  Prises, 
ed.  1784,  t.  ii. 

See  olso  the  opinion  of  M.  Portalis  in  the  case  of  the  Statira,  1  Cranch's  (Amer.) 
Rep.,  p.  102,  note  a. 

(e)  The  Barbara,  3  Rob.,  p.  171.  (/)  The  Helen,  3  Rob.,  p.  224. 
(ff)  The  Wight,  5  Ib.,  p.  315.  (h)  The  Belle,  Edw.,  p.  66. 

(t)  The  Franklin,  4  Rob.,  p.  147. 

(*)  The  Edward  and  Mary,  3  Ib.,p.  305.     The  Pensamento  Felix,  Edw.,  p.  116. 

C*J  The  Franklin,  4  Bob.,  p.  147.  (m)  The  Edward  and  Mary,  3  Ib.,  p.  305. 
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ed.(n)  And  where  the  original  captors  have  abandoned  their  prize,  and 
she  is  subsequently  captured  by  other  persons,  the  latter  are  solely  entitled 
to  the  property. (o)  But  if  the  abandonment  be  involuntary,  and  pro- 
duced by  the  terror  of  superior  force,  and  especially  if  produced  by 
the  act  of  the  second  captors,  the  rights  of  the  original  captors  are  com- 
pletely revived. (p)  And  where  the  enemy  has  captured  a  ship,  and 
afterwards  deserted  her,  and  she  is  then  recaptured,  it  is  not  to  be  con- 
sidered as  a  case  of  derelict ;  for  the  original  owner  never  had  the  animus 
derelinquendi,  and  therefore  she  is  to  be  restored  on  a  payment  of  salvage; 
but  as  it  is  not  strictly  a  Recapture  within  the  Prize  Act,  the  rate  of 
salvage  is  discretionary.  (5)  But  *if  the  abandonment  by  the 
enemy  be  produced  by  the  terror  of  a  hostile  force,  it  is  a  Recap- 
ture  within  the  terms  of  the  Prize  Act.(r) 

CCCCXXV.  Where  the  captors  abandon  their  prize,  and  she  is  after- 
wards brought  into  port  by  neutral  salvors,  it  has  been  held  that  the 
neutral  Court  has  jurisdiction  to  decree  salvage,  but  cannot  restore  the 
property  to  the  original  belligerent  owners  :  for  by  the  Capture,  the  cap- 
tors acquired  such  a  right  of  property  as  no  neutral  nation  could  justly 
impugn  or  destroy,  and  consequently,  the  proceeds  (after  deducting  sal- 
vage) belong  to  the  original  captors,  and  neutral  nations  ought  not  to 

(n)  The  Polly,  4  Rob.,  p.  217,  note  a.  The  Astrea,  1  Wheaton's  (Arner.)  Rep., 
p.  125. 

"  Yeut  et  entend  Sa  Majeste",  que  les  prises  des  navires  ennemis,  faites  par  ses 
vaisseaux,  ou  par  ceux  de  ses  sujets  antic's  en  course,  recousses  par  les  ennemis, 
et  ensuite  reprises  sur  eux,  appartiennent  en  entier  au  dernier  preneur." — Arret  da 
Conseil  d'Etat  du  5  Novembre,  1748.  Valin,  sur  1'Ordonnance,  t.  ii.  pp.  257-9. 
Traite  des  Prises,  ch.  vi.  s.  1.  Pothier,  De  Propriete",  No.  99. 

(o)  The  Lord  Nelson,  Edw.,  p.  79.     The  Diligentia,  1  Dodson,  p.  404. 

(p)  The  Mary,  2  Wheaton's  (Amer.)  Rep.,  p.  123. 

(q)  The  John  and  Jane,  4  Rob.,  p.  216.  The  Gage,  6  Ib.,  p.  273.  The  Lord 
Nelson,  Edw.,  p.  79. 

"  Si  le  navire,  sans  etre  recous,  est  abandonne"  par  les  ennemis,  ou  si  par  tempete 
ou  autre  cas  fortuit  il  revient  en  la  possession  de  nos  sujets,  avant  qu'il  ait  et6  con- 
duit dans  aucun  port  ennemi,  il  sera  rendu  au  proprie"taire  qui  le  re"clamera  dans 
1'an  et  jour,  quoi  qu'il  ait  e"te"  plus  de  vingt-quatre  heures  entre  les  mains  des  en- 
nemis."— Ordonnance  de  1681,  1.  Hi.  tit.  9,  Des  Prises,  art.  9. 

Pothier  is  of  opinion  that  these  words,  avant  qu'il  soil  entrl  dans  aucun  port  en- 
nemi, are  to  be  understood  not  as  restricting  the  right  of  restitution,  on  payment 
of  salvage,  to  the  particular  case  mentioned,  of  a  vessel  which  is  abandoned  by 
the  enemy  before  being  carried  into  port,  which  case  is  mentioned  merely  as  an 
example  of  what  ordinarily  happens,  parce  que  c'est  le  cas  ordinaire  auquel  un  vais- 
seau  echappe  d,  V ennemi  qui  I' a  pris,  ne  pouvant  plus  guere  lui  (chopper  lonqu'il  a  ite 
conduit  dans  ses  ports. — De  Proprie'te',  No.  99. 

But  Valin  holds  that  the  terms  of  the  Ordinance  are  to  be  literally  construed, 
and  that  the  right  of  the  original  proprietor  is  completely  divested  by  the  carry- 
ing into  the  enemy's  port. — Sur  1'Ordonnance,  Ib.  He  is  also  of  opinion  that  this 
species  of  salvage  is  to  be  analogized  to  the  case  of  shipwreck,  and  that  the  re- 
captors  are  entitled  to  one-third  of  the  value  of  the  property  saved. — Ib. 

But  Azuni  contends,  that  the  rate  of  salvage,  in  this  case,  is  not  regulated  by 
the  Ordinance,  but  is  discretionary,  to  be  proportioned  to  the  nature  and  extent  of 
the  service  performed,  which  can  never  be  equal  to  the  rescue  of  property  from 
the  hands  of  the  enemy  by  military  force,  or  to  the  recovery  of  goods  lost  by  ship- 
wreck.— Part  II.  ch.  iv.  ss.  8,  9. 

Emerigon  is  also  opposed  to  Valin  on  this  subject,  and  cites  in  support  of  his 
own  doctrine,  the  Consolato  del  Mare,  ch.  287,  and  Targa,  ch.  46,  n.  10. — Emeri- 
gon, Des  Assurances,  t.  i.  pp.  504,  505. 

(r)  The  Gage,  6  Rob.,  p.  273. 
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inquire  into  the  validity  of  a  Capture  as  between  belligerents.(s) 
But  if  the  captors  make  a  donation  of  the  captured  vessel  to  a  neutral 
crew,  the  latter  are  entitled  as  salvors ;  but  after  deducting  salvage,  the 
remaining  proceeds  will  be  decreed  to  the  original  owner.(^) 

CCCCXXVI.  And  it  seems  to  be  a  general  rule,  liable  to  but  few  ex- 
i-^r  07-1  ceptions,  that  the  rights  of  Capture  are  completely  divested  by  a 
J  hostile  Recapture,  escape,  or  a  voluntary  ^discharge  of  the  cap- 
tured vessel  (w)  And  the  same  principle  seems  applicable  to  a  hostile 
rescue  ;  but  if  the  rescue  be  made  by  a  neutral  crew  of  a  neutral  ship,  it 
may  be  doubtful  how  far  such  an  illegal  act,  which  involves  the  penalty 
of  confiscation,  would  be  holdcn  in  the  Courts  of  the  captor's  country  to 
divest  his  original  right  in  case  of  a  subsequent  Recapture. 

CCCCXXVII.  As  to  recaptors,  though  their  right  to  salvage  is  ex- 
tinguished by  a  subsequent  hostile  Eecapture,  and  regular  sentence  of 
condemnation  carried  into  execution,  divesting  the  owners  of  their  pro- 
perty, yet  if  the  vessel  be  restored,  upon  such  Recapture,  and  resumes 
her  voyage,  either  upon  an  acquittal  in  Court,  or  a  release  of  the  sove- 
reign Power,  the  recaptors  are  redintegrated  in  their  right  of  salvage  :(x) 
and  recaptors  and  salvors  have  a  legal  interest  in  the  property,  which 
cannot  be  divested  by  other  subjects  without  an  adjudication  in  a  com- 
petent Court;  and  it  is  not  for  the  Government's  ships  or  officers,  or  for 
other  persons,  upon  the  ground  of  superior  authority,  to  dispossess  them 
without  cause. (y) 

CCCCXXVIII.  In  all  cases  of  salvage,  where  the  rate  is  not  fixed  by 
positive  law,  it  is  in  the  discretion  of  the  Court,  as  well  upon  Recaptures 
as  in  other  cases,  (z)  And  where,  upon  a  Recapture,  the  parties  have 
entitled  themselves  to  a  military  salvage  under  the  Prize  Acts,  the  Court 
may  also  award  them,  in  addition,  a  civil  salvage,  if  they  have  subse- 
quently rendered  services  by  succouring  the  vessel  in  distress  from  perils 
of  the  seas. (a) 

i-*  K  90-1  *CCCCXXIX.  In  the  construction  of  the  English  Prize  Acts, 
-I  it  has  been  held  that  a  revenue-cutter,  having  a  letter  of  marque, 
,is  to  be  deemed  a  private  ship  of  war,  and  entitled  to  a  salvage  of  one- 
sixth.^)  But  these  British  revenue-cutters  belonged  to  private  individ- 
uals, although  fitted  out,  manned,  and  armed,  at  the  expense  of  the  Go- 
vernment, and  it  may  be  thought  doubtful  whether  the  authority  of  this 
case  applied  in  the  United  States,  where  the  revenue-cutters  are  gener- 
ally built  and  owned,  as  well  as  equipped,  manned,  and  armed,  by  the 
Government.  A  store-ship,  however,  armed  at  the  public  expense,  and 
commanded  by  commissioned  officers,  is  clearly  to  be  deemed  a  public 
armed  ship.(c) 

(«)  The  Mary  Ford,  3  Dallas's  (Amer.)  Rep.,  p.  188. 

(t)  The  Adventure,  8  Cranch's  (Amer.)  Rep.,  p.  227.  S;  C.,  1  Wheaton's  (Amer.) 
Rep.,  p.  128,  note/. 

(w)  Hudson  v.  Guestier,  4  Cranch's  (Amer.)  Rep.,  p.  293.  S.  C.,  6  Cranch's 
(Amer.)  Rep.,  p.  281.  The  Dili&entia,  1  Dodson,  p.  404. 

(x)  The  Charlotte  Caroline,  ib.,  p.  192.  (y)  The  Blendenhall,  ib.,  p.  414. 

(z)  Talbot  v.  Seeman,  1  Cranch's  (Amer.)  Rep.,  p.  1.  The  Apollo,  3  Rob., 
p.  308.  Bynk.  Q.  J.  P.,  1.  i.  ch.  v.  Du  Ponceau's  ed.,  pp.  36,  41,  42. 

(a)  The  Louisa,  1  Dodson,  p.  317. 

(b)  The  Helen,  3  Rob.,  p.  224.     The  Sedulous,  1  Dodson,  p.  253.  (c)  Ibid. 
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CCCCXXX.  M.  De  Martens  considers  whether  there  can  be  derived 
from  certain  expressions  and  phrases  perpetually  recurring  in  Treaties,(<£) 
a  general  concurrence  of  States  as  to  rules  upon  this  subject,  and  more 
especially  whether  the  subject  of  Recapture  can  be  considered  as  falling 
under  one  or  other  of  two  clauses  which  are  most  frequently  found  in 
Treaties. 

1.  The  clause  of  being  treated  as  the  most  favoured  nation  (d'etre 
traite  comme  la  nation  la  plus  favorisee.\(e\ 

2.  The  clause  of  being  treated  as  the  proper  subjects  of  the  State 
(d'etre  traite  comme  les  propres  sujets  de  I'etat.Jff} 

M.  de  Martens  very  wisely  decides  that  Recapture  cannot  fairly  be 
considered  as  falling  within  the  purview  and  intendment  of  either  of 
these  clauses. 

CCCCXXXI.  So  much  for  two  of  the  sources  from  which  we  may  in 
some  measure  derive  the  principles  of  International  Law. 

And  with  respect  to  a  third,  namely,  the  opinions  of  ^Jurists, 
they  are  summed  up  by  this  author  in  contradiction  to  his  own 
opinion^/)  upon  the  subject  of  Recapture,  as  being  agreed  upon  the  two 
following  propositions. 

1st.  With  respect  to  the  Recapture  of  a  vessel,  before  the  original 
Capture  had  been  completed;  that  though  in  such  case  the  captured 
property  ought  to  be  restored  to  the  original  proprietor,  yet  that  even  in 
this  case  the  recaptor  is  entitled  to  demand  a  recompense,  which,  ac- 
cording to  the  principles  of  natural  justice,  cannot  be  fixed  at  any  cer- 
tain part  of  the  value  of  the  prize,  but  which  ought  to  be  proportioned 
to  the  dangers,  expenses,  and  damages  incurred  in  the  effecting  of  it. 

2nd.  With  respect  to  the  Recapture  of  property  duly  vested  in  the 
captor,  that,  upon  the  same  conditions  by  which  it  became  so  vested,  it 
has  become  by  the  Recapture  vested  in  the  recaptor;  and  that  the  rights 
of  the  first  proprietor  lost  by  the  Capture  cannot  revive,  ipso  jure,  by 
virtue  of  the  seizure  effected  by  the  recaptor.  And  that  the  first  pro- 
prietor can  no  more  revindicate  his  extinguished  right  of  property,  than 
he  can  exercise  a  right  of  redemption,  the  which  always  supposes  the 
existence  of  positive  municipal  laws,  without  which  no  proprietor  is 
bound  to  sell  his  property  to  any  person. 

CCCCXXXII.  By  the  general  Maritime  Law,  Ransom  is  allowed,  and 
the  master  may  bind  by  his  contract  for  Ransom  the  whole  cargo  as  well 
as  the  ship. (A)  About  the  middle  of  George  the  Third's  reign(r)  Ran- 

(d)  Vide  Ante,  vol.  i.,  p.  45.  For  specific  Treaties  on  this  subject  see  De  Mar- 
tens, Essai,  and  vol.  ix.  Trace's  de  Comm.,  De  Haut.  et  de  C.,  p.  374,  Prises  et 
Reprises.  (e)  Vide  Ante,  p.  155.  (/)  Ib.,  p.  157. 

(ff)  He  candidly  admits  that  this  opinion  is  at  variance  with  the  received  opinion 
of  Europe. 

"  Que  toute  reprise,  faite  a  une  e"poque  quelleconque  de  la  guerre,  soit  que  la 
prise  ait  etc  le'gitime,  soit  qu'elle  ait  e^l  ille"gitime,  soit  que  la  reprise  se  fasse  par 
le  Souverain,  soit  qu'elle  se  fasse  par  un  armateur,  doit  etre  restitute  a  1'ancien 
proprietaire  quelconque ;  moyennant  une  juste  retribution  des  frais  et  dommages  du 
repreneur  quelconque;  a  moins  que  I'illegitiinite  de  la  reprise  ne  prive  le  repreneur 
du  droit  de  demander  une  reparation." — De  Martens,  Ess.,  and  vol.  ix.  Tr.  de  Com., 
De  Haut.  et  de  C.,  pp.  130-1.,  Prises  et  Reprises. 

(A)  The  Gratitudine,  3  Rob.,  p.  240. 

(i)  Present  Prize  Act,  17  Viet.  c.  18 :— "XLII.  It  shall  not  be  lawful  for  any  of 
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soms  were,  by  the  policy  *of  England,  forbidden  to  English  sub- 
L  J  jects.(7c)  But  even  now  under  circumstances  of  necessity  they 
are  still  allowed. (A  Ransoms  have  never  been  prohibited  by  the  North 
American  United  States ;  and  the  Act  of  Congress  of  August  2,  1813. 
interdicting  the  use  of  British  licenses  or  passes,  was  holden  not  to  apply 
to  the  contract  of  Ransom. (m) 

The  general  law  upon  this  subject  is  perspicuously  stated  in  the  fol- 
lowing extract  from  a  judgment  of  Lord  Justice  Story(?i) — "  The  second 
question,"  he  says,  "  is,  whether  it  be  competent  for  a  friendly  Bellige- 
rent to  demand,  or  take,  a  ransom  for  restoring  the  property  of  a  Neu- 
tral after  capture.  It  is  argued  by  the  defendant,  that  every  ransom 
supposes  a  vested  right  in  the  captors ;  that  this  does  not  exist  in  respect 
to  Neutrals,  for  the  captors  have  only  a  right  to  bring  in  for  adjudica- 
tion ;  that  neutral  property  is  liable  to  condemnation,  only  in  case  of  de- 
linquency; and  that  captors  have  no  right  to  remit,  in  behalf  of  their 
Sovereign,  a  forfeiture  for  violation  of  neutral  duties. 

^fc  *s  not  true>  however,  that  the  right  to  take  a  Ransom  *is 
founded  in  a  vested  title  in  the  captors  to  the  captured  property. 
For,  whether  the  property  vest  after  twenty-four  hours'  possession,  or 
after  bringing  infra  prce-sidia,  as  seems  the  doctrine  of  civilians ;  or  after 
condemnation,  as  is  the  doctrine  of  Great  Britain  ;  it  is  clear  that  the 
right  to  take  a  Ransom  exists  from  the  moment  of  capture.  And,  by 
the  general  practice  of  the  maritime  world,  a  decree  of  condemnation  is 
deemed  necessary  to  ascertain  and  confirm  the  inchoate  title  of  the  cap- 
tors, at  least  in  respect  to  the  Sovereign  and  subjects  of  their  own  coun- 
try. Nor  is  a  ransom,  strictly  speaking,  a  repurchase  of  the  captured 
property.  It  is  rather  a  repurchase  of  the  actual  right  of  the  captors  at 
the  time,  be  it  what  it  may ;  or,  more  properly,  it  is  a  relinquishment  of 
all  the  interest  and  benefit,  which  the  captors  might  acquire  or  consum- 
mate in  the  property  by  the  regular  adjudications  of  a  Prize  Tribunal, 
whether  it  be  an  interest  in  rem,  a  lien,  or  a  mere  title  to  expenses.  In 
this  respect  there  seems  to  be  no  legal  difference  between  the  case  of  a 
Ransom  of  the  property  of  an  enemy,  and  of  a  Neutral.  For  if  the  pro- 
perty be  neutral,  and  yet  there  be  probable  cause  of  capture,  or  if  the 

Her  Majesty's  subjects  to  ransom  or  to  enter  into  any  contract  or  agreement  for 
ransoming  any  ship,  vessel,  goods,  or  merchandise  belonging  to  any  of  Her  Ma- 
jesty's subjects  which  shall  be  captured  by  any  of  Her  Majesty's  enemies;  and  all 
contracts  and  agreements  which  shall  be  entered  into,  and  all  bills,  notes,  and 
other  securities,  which  shall  be  given  by  any  person  for  Ransom  of  any  ship,  ves- 
sel, goods  or  merchandise,  contrary  to  the  provisions  of  this  Act,  shall  be  abso- 
lutely null  and  void. 

(k)  22  G.  III.  c.  25,  ss.  1,  2.  See  cases  at  common  law  on  this  subject: — Have- 
lock  v.  Rockvvood,  8  Durnford  &  East,  p.  268.  Wilson  v.  Bird,  1  Lord  Raymond's 
Rep.,  p.  22.  Anthon  v.  Fisher,  3  Douglas's  Rep.,  p.  166.  Same  v.  Same,  2 
Douglas's  Rep.,  p.  649,  n.  Woodward  v.  Larkin,  3  Espinasse's  Rep.,  p.  266. 
Parsons  v.  Scott,  2  Taunton's  Rep.,  p.  363.  Webb  v.  Brooke,  3  Ib.,  p.  6.  Ricard 
v.  Bettenham,  3  Burrow's  Rep.,  p.  1734.  Cornu  v.  Blackburne,  Douglas's  Rep., 
p.  641. 

(I)  The  ships  taken  at  Genoa,  4  Rob.,  p.  403.     The  Hoop,  1  Ib.,  p.  169. 

(m)  Goodrich  v.  Gordon,  15  Johnson's  (Amer.)  Rep.,  6.  Kent's  Comm.  vol.  i.  pp. 
(105,)  112. 

(n)  Maisonnaire  et  al.  v,  Keating,  2  Gallison's  (Amer.)  Rep.  p.  337,  (Story.) 
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delinquency  be  such,  that  the  penalty  of  confiscation  might  be  justly 
applied ;  there  can  be  no  intrinsic  difficulty  in  supporting  a  contract,  by 
which  the  captors  agree  to  waive  their  rights  to  a  consideration  of  a  sum 
of  money  voluntarily  paid,  or  agreed  to  be  paid,  by  the  captured.  In- 
deed, the  case  stands  upon  a  stronger  ground  than  that  of  a  Hansom 
between  enemies ;  for  the  latter  have  not,  in  general,  a  capacity  to  enter 
into  contracts.  The  very  law  of  war  prohibits  all  commercial  intercourse, 
and  suspends  all  existing  contracts  between  enemies ;  and  the  case  of 
Ransoms  is  almost  the  only  exception,  which  has  been  admitted,  from 
the  general  rule.  If  then,  neither  the  subject-matter,  nor  the  nature  of 
the  title  or  consideration,  nor  the  capacity  of  the  parties,  presents  any 
serious  objection  to  the  contract,  as  between  a  friendly  Belligerent  and 
a  Neutral,  it  remains  to  consider,  if  there  be  anything  in  the  objection, 
*that  it  is  a  remitter  of  the  right  of  forfeiture,  which  belongs  i-*~oo-i 
exclusively  to  the  sovereign. 

"  The  Commission  of  the  Sovereign  in  general  authorizes  only  captures 
of  enemies'  property.  But,  without  any  express  clause,  this  Commission 
clearly  extends  to  the  capture  of  all  neutral  property  seized  in  violating 
neutral  duties ;  for  in  such  case  the  property  is  deemed  quasi  enemies' 
property.  And,  for  the  same  reason,  it  authorizes  the  bringing  in  of 
property,  under  neutral  passports  and  papers,  for  adjudication,  where 
there  is  probable  cause  to  suspect  its  real  character;  for,  until  adjudica- 
tion, it  cannot  be  ascertained  whether  it  be  entitled  to  the  protection  of 
the  neutral  character.  If,  therefore,  the  Commission  gives  hostile  pro- 
perty to  the  captors,  and  enables  them  to  deliver  it  up  on  ransom,  it  also 
enables  them  to  do  the  same  in  respect  to  Neutral  property,  which  has 
acquired  a  hostile  taint ;  and  the  ransom  is  not,  in  the  one  case,  any 
more  the  exercise  of  the  Sovereign's  prerogative  to  remit  a  forfeiture, 
than  it  is  in  the  other.  In  both  instances,  it  is  considered,  by  the  Law 
of  Nations,  as  a  mere  remitter  of  the  rights  of  the  captors  acquired  jure 
belli  ;  and  every  prohibition  of  its  exercise  must  expressly  depend  upon 
the  municipal  regulations  of  the  particular  country.  Upon  principle, 
therefore,  the  distinction  of  the  counsel  for  the  defendant,  as  to  the  in- 
competency  of  a  Belligerent  to  deliver  neutral  property  on  Ransom  is 
unsupported  ;  and  there  is  not  a  scintillation  of  authority  in  its 
favour."  (o) 

(o)  See  also  : — Miller  v.  The  Resolution,  2  Dallas's  (Amer.)  Rep.,  p.  15.  Azuni, 
c.  iv.  art.  6.  1  Emerigon,  c.  xii.  s.  21.  2  Valin,  art.  66,  p.  149.  Le  Guidon,  c. 
vi.,  art.  2.  Pothier,  Traits'  du  Droit  de  Propriety  No.  134,  135,  138,  139,  140, 
144.  Valin,  Ord.  des  Prises,  art.  19.  Ib.,  II.  1.  iii.  t.  ix.  art.  19.  Ib.,  Comm.,  t. 
ix.,  p.  261. 
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PAET  THE  ELEVENTH. 

[*533]  *CH  AFTER   I. 

THE   GENERAL  CHARACTER   AND   DUTY   OF  TRIBUNALS   OP   PRIZE. 

CCCCXXXIII.  IT  has  been  observed  that  the  tribunal  of  maritime 
International  Law,  having  cognizance  of  Prize,  has,  from  circumstances 
sufficiently  apparent  upon  a  very  slight  reflection,  assumed  a  form,  con- 
sistency, and  regularity  of  procedure  which  no  tribunal  of  International 
Law,  respecting  military  operations  by  land,  and  having  cognizance  of 
Booty,  has  yet  attained;  and  that  so  far  as  English  legislation  and  juris- 
prudence is  concerned,  there  has  been  a  growing  tendency  to  submit  both 
subjects  to  the  same  tribunal. (a) 

It  seems  to  the  writer  of  these  pages  that,  within  the  whole  range  of 
International  Jurisprudence,  there  is  no  subject  of  more  paramount  im- 
portance than  the  character^  constitution,  and  mode  of  procedure  of  the 
Prize  Court  and  of  the  Appellate  Tribunal. (b\ 

It  ought  to  command  the  respect  of  nations — it  ought  to  be  above,  not 
slander  indeed,  for  then  it  would  not  be  a  human  institution,  but  just 
and  reasonable  suspicion.  It  ought  to  administer  International,  not  Mu- 
nicipal Law,  except,  in  so  far  as  it  might  happen  that  the  latter  was  iden- 
tical with  or  declaratory  of  the  former.  Its  procedure  ought  to  be  open 
r-^roA-i  ar>d  exposed  to  all  criticism.  It  ought  to  *allow  every  liberty  of 
-•  speech  to  the  Claimant,  or  his  representative,  as  well  as  to  the 
Belligerent,  or  his  representative.  It  should  administer  a  consistent  law 
upon  certain  and  known  principles,  impartially  applied  to  all  States 
and  to  their  subjects.  The  high  standard  of  the  great  philosopher  and 
jurist  of  antiquity  should  be  perpetually  before  its  eyes.  It  should  always 
remember  that  the  law  which  it  has  to  administer  is  not  of  one  character 
at  Rome  and  of  another  at  Athens;(c)  but  one  and  the  same  everywhere, 
founded  and  applied,  so  far  as  human  infirmity  will  permit,  upon  the 
principles  of  immutable  right  and  eternal  justice. 

CCCCXXXIV.  The  Prize  Courts  to  whose  proceedings  the  greatest 
publicity(rf)  has  been  given,  are,  it  will  not  be  denied  by  any  candid  and 
intelligent  person,  those  of  Great  Britain  and  of  the  United  States  of 
North  America. 

Nor  will  it  be  denied  by  the  United  States  that  they  have  taken,  with 
few  and  inconsiderable  exceptions,  the  rules,  procedure  and  practice  of 
the  English  Courts  as  their  approved  and  recognized  model. 

(a)  Vide  ante,  p.  197. 

(6)  Vide  ante,  Vol.  II.,  pp.  327,  328,  as  to  International  Law  administered  by  the 
Pope. 

(c)  "Neque  erit  alia  lex  Romae  alia  Athenis:  alia  nunc  alia  posthac,  <fcc." — Cic. 
de  Repub.,  1.  iii.  c.  22. 

(d )  The  reports  are  duly  published,  and  in  England,  during  the  present  war, 
under  the  authority  of  the  High  Court  of  Admiralty.     These  are  independent  of 
the  daily  reports  in  a  great  number  of  newspapers  of  various  political  creeds. 
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In  the  case  of  the  Ostsee,  decided  by  the  highest  English  tribunal, 
the  Judicial  Committee  of  the  Privy  Council,  during  the  present  war,  it 
was  well  observed  that — 

"  The  law  which  we  are  to  lay  down  cannot  be  confined  to  the  British 
Navy ;  the  rule  must  be  applied  to  captors  of  all  nations.  No  country 
can  be  permitted  to  establish  an  exceptional  rule  in  its  own  favour,  or  in 
favour  of  particular  classes  of  its  own  subjects.  On  the  Law  of  Nations, 
foreign  decisions  are  entitled  to  the  same  weight  as  those  of  the  country 
in  which  the  tribunal  sits.  America  has  adopted  almost  all  her  princi- 
ples of  prize  *law  from  the  decisions  of  English  courts;  and  r^"OK.-i 
whatever  may  have  been  the  case  in  former  times,  no  authorities  L 
are  now  cited  in  English  courts,  in  cases  to  which  they  are  applicable, 
with  greater  respect  than  those  of  the  distinguished  jurists  of  France  and 
America.  Whatever  is  held  in  England  to  justify  or  excuse  an  officer 
of  the  British  Navy,  will  be  held  by  the  tribunals  of  every  country,  both 
on  this  and  the  other  side  of  the  Atlantic,  to  justify  or  excuse  the  captors 
of  their  own  nation. "(e) 

CCCCXXXV.  Let  us  consider,  first,  whether  there  has  been  any  theory 
upon  this  subject — viz.  the  duty  of  the  Prize  Court  towards  all  States — 
promulgated  by  the  English  courts ;  and  next,  whether  that  theory  has 
been  in  accordance  with  the  premises  which  have  been  just  laid  down  ; 
because  these  facts  are  of  great  importance  to  the  civilized  world. 

States  which  openly  proclaim  the  standard,  by  reference  to  which  they 
assert  that  international  justice  ought  to  be  administered  in  their  tribu- 
nals, witness,  as  it  were,  against  themsslves,  if  they  depart  from  it. 

True  it  is  that  their  practice  may  fall  short  of  their  theory  ;  but  by  the 
joint  effect  of  openly  promulgating  their  theory  and  openly  conducting 
their  practice,  they  have  forever  exposed  themselves  to  the  severest  cri- 
ticism, and  challenged,  in  some  sense,  the  institution  of  a  constant  com- 
parison between  the  two.  Nor,  in  these  days,  not  only  of  free  but  uni- 
versal discussion  through  the  agency  of  the  press,  can  it  be  contended 
that  this  exposure  and  this  challenge  do  not  constitute  a  great  check 
upon  the  maladministration  of  justice,  and  a  great  safeguard  to  those 
States  whose  interests  are  necessarily  submitted  to  the  decisions  of  the 
Belligerent  Tribunal. 

CCCCXXXVI.  It  has  so  happened  that,  during  the  long  *and 
generalWar  which  ended  in  1815,  that  great  magistrate  of  nations, 
Lord  Stowell,  more  than  once  felt  it  incumbent  upon  him  to  declare  from 
the  judgment  seat  what  was  in  his  opinion  the  duty  of  the  tribunal  over 
which  he  so  long  presided. 

It  has  appeared  desirable  to  the  writer  of  these  pages  to  collect  these 
passages,  and  to  place  them  consecutively  before  the  eyes  of  the  reader. 

It  has  been  already  observed,  that,  in  time  of  war,  Neutral  States  have 
a  right  to  demand,  ex  debito  justitice^f^  that  there  be  courts  for  the 
administration  of  International  Law,  sitting  in  the  belligerent  countries. 

(e)  The  Ostsee.  Judgment  of  the  Judicial  Committee  of  the  Privy  Council, 
delivered  March  29th,  1855. 

(/)  The  Snipe  and  others,  Edwards's  Adm.Rep.,p.  381,  also  published  separately. 
See  important  remarks  of  Mably,  Droit  de  Gens,  vol.  ii.  pp.  350,  351 ;  and  Whea- 
ton,  Hist.,  p.  171,  n. 
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The  duties  of  these  courts  are  thus  faithfully  described  by  Lord  Stowell 
in  the  case  of  the  Swedish  Convoy :  "  In  forming  my  judgment,  I  trust 
that  it  has  not  for  a  moment  escaped  my  anxious  recollection  what  it  is 
that  the  duty  of  my  station  calls  for  from  me ;  namely,  not  to  deliver 
occasional  and  shifting  opinions  to  serve  present  purposes  of  particular 
national  interest,  but  to  administer  with  indifference  that  justice  which 
the  law  of  nations  holds  out  without  distinction  to  independent  States, 
some  happening  to  be  neutral  and  some  belligerent ;  the  seat  of  judicial 
authority  is  indeed  locally  here,  in  the  belligerent  country,  according  to 
the  known  law  and  practice  of  nations,  but  the  law  itself  has  no  locality. 
It  is  the  duty  of  the  person  who  sits  here  to  determine  this  question 
exactly  as  he  would  determine  the  same  question  if  sitting  at  Stockholm ; 
to  assert  no  pretensions  on  the  part  of  Great  Britain  which  he  would 
not  allow  to  Sweden  in  the  same  circumstances ;  and  to  impose  no  duties 
on  Sweden,  as  a  neutral  country,  which  he  would  not  admit  to  belong  to 
Great  Britain  in  the  same  character." 

r*^37H  *^n  Bother  casefa)  he  says  :  "  It  is  to  be  recollected  that  this 
-I  is  a  Court  of  the  Law  of  Nations,  though  sitting  here  under  the 
authority  of  the  King  of  Great  Britain.  It  belongs  to  other  nations  as 
well  as  to  our  own  ;  and  what  foreigners  have  a  right  to  demand  from  it 
is  the  administration  of  the  Law  of  Nations  simply,  and  exclusively  of 
the  introduction  of  principles  borrowed  from  our  own  municipal  juris- 
prudence, to  which,  it  is  well  known,  they  have  at  all  times  expressed 
no  inconsiderable  reluctance." 

In  the  case  of  the  Fox,  decided  in  1811,  Lord  Stowell  said  : — 
"  In  the  course  of  the  discussion  a  question  has  been  started,  What 
would  be  the  duty  of  the  Court  under  Orders  in  Council  that  were  repug- 
nant to  the  Law  of  Nations  ?  It  has  been  contended  on  one  side  that 
the  Court  would  at  all  events  be  bound  to  enforce  the  Orders  in  Coun- 
cil ;  on  the  other,  that  the  Court  would  be  bound  to  apply  the  rule  of  the 
Law  of  Nations  adapted  to  the  particular  case,  in  disregard  of  the  Orders 
in  Council.  I  have  not  observed,  however,  that  these  Orders  in  Coun- 
cil, in  their  retaliatory  character,  have  been  described  in  the  argument 
as  at  all  repugnant  to  the  Law  of  Nations,  however  liable  to  be  so 
described  if  merely  original  and  abstract.  And,  therefore,  it  is  rather 
to  correct  possible  misapprehension  on  the  subject,  than  from  the  sense 
of  any  obligation  which  the  present  discussion  imposes  upon  me,  that  I 
observe  that  this  Court  is  bound  to  administer  the  Law  of  Nations  to 
the  subjects  of  other  countries  in  the  different  relations  in  which  they 
may  be  placed  towards  this  country  and  its  government.  That  is  what 
others  have  a  right  to  demand  for  their  subjects,  and  to  complain  if  they 
receive  it  not.  This  is  its  unwritten  law,  evidenced  in  the  course  of  its 
decisions,  and  collected  from  the  common  usage  of  civilized  States.  At 
the  same  time  it  is  strictly  true,  that,  by  the  constitution  of  this  coun- 
try, the  King  in  Council  possesses  legislative  rights  over  this  Court, 
*and  has  power  to  issue  orders  and  instructions  which  it  is  bound 
to  obey  and  enforce ;  and  these  constitute  the  written  law  of 

(g)  The  Recovery,  6  Robinson's  Adm.  Rep.,  348,  9. 


CHARACTER    AND    DUTY    OF    TRIBUNALS    OF    PRIZE.    385 

X 

this  Court.  These  two  propositions,  that  the  Court  is  bound  to  admin- 
ister the  Law  of  Nations,  and  that  it  is  bound  to  enforce  the  King's  Orders 
in  Council,  are  not  at  all  inconsistent  with  each  other;  because  these 
orders  and  instructions  are  presumed  to  conform  themselves,  under  the 
given  circumstances,  to  the  principles  of  its  unwritten  law.  They  are 
either  directory  applications  of  those  principles  in  the  case  indicated  in 
them — cases  which,  with  all  the  facts  and  circumstances  belonging  to 
them,  and  which  constitute  their  legal  character,  could  be  but  imper- 
fectly known  to  the  Court  itself ;  or  they  are  positive  regulations,  consist- 
ent with  those  principles,  applying  to  matters  which  require  more  exact 
and  definite  rules  than  those  general  principles  are  capable  of  fur- 
nishing. 

"  The  constitution  of  this  Court,  relatively  to  the  legislative  power  of 
the  King  in  Council,  is  analogous  to  that  of  the  Courts  of  Common  Law, 
relatively  to  that  of  the  Parliament  of  this  kingdom.  Those  Courts  have 
their  unwritten  law,  the  approved  principles  of  natural  reason  and  jus- 
tice ;  they  have  likewise  the  written  or  statute  law  in  Acts  of  Parliament, 
which  are  directory  applications  of  the  same  principles  to  particular  sub- 
jects, or  positive  regulations  consistent  with  them,  upon  matters  which 
would  remain  too  much  at  large  if  they  were  left  to  the  imperfect  infor- 
mation which  the  Courts  could  extract  from  mere  general  speculations. 
What  would  be  the  duty  of  the  individuals  who  presided  in  those  Courts, 
if  required  to  enforce  an  Act  of  Parliament  which  contradicted  those 
principles,  is  a  question  which  I  presume  they  would  not  entertain  d 
priori,  because  they  will  not  entertain  d  priori  the  supposition  that  any 
such  will  arise.  In  like  manner  this  Court  will  not  let  itself  loose  into 
speculations  as  to  what  would  be  its  duty  under  such  an  emergency ; 
because  it  cannot,  without  extreme  indecency,  presume  that  any 
*such  emergency  will  happen.  And  it  is  the  less  disposed  to 
entertain  them,  because  its  own  observation  and  experience  attest  the 
general  conformity  of  such  orders  and  instructions  to  its  principles  of 
unwritten  law.(^)  In  the  particular  case  of  the  orders  and  instructions 
which  give  rise  to  the  present  question,  the  Court  has  not  heard  it  at  all 
maintained  in  argument  that,  as  retaliatory  orders  they  are  not  conform- 
able to  such  principles ;  for  retaliatory  orders  they  are.  They  are  so  de- 
clared in  their  own  language,  and  in  the  uniform  language  of  the  Govern- 
ment which  has  established  them.  I  have  no  hesitation  in  saying  that 
they  would  cease  to  be  just  if  they  ceased  to  be  retaliatory ;  and  they  would 
cease  to  be  retaliatory  from  the  moment  the  enemy  retracts,  in  a  sincere 
manner,  those  measures  of  his  which  they  were  intended  to  retaliate. "(i) 

It  is  clear  from  these  citations  that  it  never  has  been  the  doctrine  of 
the  British  Prize  Courts  that,  because  they  sit  under  the  authority  of 
the  Crown,  the  Crown  has  authority  to  prescribe  to  them  rules  which 
violate  International  Law.  The  Orders  in  Council  of  1807(&)  did,  in 

(A)  "  Todos  reconoceran  espontaneamente  y  admiraran  el  perfecto  lenguage  de 
esta  exposicion,"  says  Pando  ;  but  he  proceeds  to  complain  of  Lord  Stowell  for 
not  having  followed  his  own  rules  ;  while  upon  his  judgments  delivered  in  1798-9 
he  passes  an  unqualified  eulogy.  Pando  (ed.  1852,)  p.  536. 

(»')  The  Fox  and  others,  Edwards's  Adm.  Rep.,  p.  312. 

(k)  Vide  ante,  p.  250. 

SEPTEMBER,  1857. — 25 
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the  opinion  of  the  writer  of  these  pages,  contravene  that  law ;  but  in  the 
opinion  of  the  Judge  of  the  Prize  Court  they  were,  as  has  been  seen, 
consistent  with  it :  and  therefore  his  decrees  carried  them  into  execution. 

If  he  had  not  so  considered  them,  and  nevertheless  had  executed  them, 
he  would  have  incurred  the  same  guilt  and  deserved  the  same  reprehen- 
sion as  the  judge  of  a  Municipal  Court,  who  executed  by  his  sentence  an 
edict  of  the  Legislature  which  plainly  violated  the  law  written  by  the 
finger  of  the  Creator  upon  the  conscience  of  his  creature, 
pt^irn  *There  was  a  case  tried  before  Sir  James  Mackintosh,  when 
-I  Recorder  of  Bombay,  which  illustrates  and  fortifies  this  position. 

It  was  that  of  the  Minerva,  an  American  ship  taken  in  a  voyage  from 
Providence,  in  the  course  of  which  she  had  touched  at  the  Isle  of 
France,  from  which  place  she  sailed  to  Tegall  and  Manilla ;  and  on  her 
voyage  back  from  this  last  place  to  Batavia  she  was  detained,  as  trading 
between  enemies'  ports,  in  violation  of  His  Majesty's  "  Instructions"  of 
June,  1803.  Restitution  was  insisted  on  by  the  claimants,  on  the  ground 
that  neither  Manilla  nor  Batavia,  nor  the  Isle  of  France,  were  enemies' 
colonies  in  such  a  sense  as  to  render  the  trading  thereto  by  a  Neutral,  in 
time  of  war,  illegal ;  inasmuch  as  the  trade  to  these  places  was  open  to 
foreigners  in  time  of  peace.  For  the  purpose  of  ascertaining  this  last 
point,  commissions  had  been  sent  to  Calcutta  and  Madras;  and  the  judge, 
finding  that  the  trade  had  been,  as  alleged,  open  to  foreigners,  pro- 
nounced for  restitution,  but  without  costs. 

In  pronouncing  judgment  he  observed  : — "That  the  sole  point  in  the 
case  was,  whether  Manilla  and  Batavia  were  colonies,  according  to  the 
true  meaning  of  His  Majesty's  '  Instructions'  of  1803 ;  or,  in  other 
words,  whether  they  were  settlements  administered,  in  the  time  of  peace, 
on  principles  of  colonial  monopoly.  The  word  <  colony'  was  here  not  a 
geographical,  but  a  political  term.  <His  Majesty's  Instructions'  must 
be  construed  so  as  not  to  be  at  variance  with  the  principle  of  Public 
Law,  maintained  by  Great  Britain,  called  the  Rule  of  1756.  No  settle- 
ment could  be  called  a  colony  under  that  rule  which  was  open  to  foreign- 
ers in  time  of  peace.  As,  from  the  return  to  the  commissions,  it  appeared 
that  Batavia  and  Manilla  were  not  such  colonies,  he  did  not  therefore 
conceive  that  trading  to  them  was  illegal  under  the  Law  of  Nations,  as 
relaxed  by  His  Majesty's  '  Instructions'  of  1803. 

r*<vin  "Something  had  been  said  of  the  obedience  due  to  the  *letter 
-l  of  the  '  Instructions.'  Undoubtedly  the  letter  of  the  f  Instruc- 
tions' was  a  sufficient  warrant  for  His  Majesty's  officers  for  detaining 
ships  which  appeared  to  offend  against  it;  but  as  to  the  doctrine  that 
Courts  of  Prize  were  bound  by  illegal  instructions,  he  had  already  in 
a  former  case  (that  of  the  Erin,)  treated  it  as  a  groundless  charge  by 
an  American  writer  against  English  Courts.  In  this  case  (which  had 
hitherto  been,  and  he  trusted  ever  would  continue  imaginary)  of  such 
illegal  instructions  he  was  convinced  that  English  Courts  of  Admi- 
ralty would  as  much  assert  their  independence  of  arbitrary  mandates  as 
English  Courts  of  Common  Law.  That  happily  no  judge  had  ever  been 
called  upon  to  determine,  and  no  writer  had  distinctly  put  the  case  of 
such  a  repugnance.  He  had,  therefore,  no  direct  and  positive  authority; 
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but  he  never  could  hesitate  in  asserting,  that  in  such  an  imaginary  case, 
it  would  be  the  duty  of  a  judge  to  disregard  the  'Instructions/  and  to 
consult  only  that  universal  Law  to  which  all  civilized  princes  and  States 
acknowledge  themselves  to  be  subject,  and  over  which  none  of  them  can 
claim  any  authority.'V?) 

Many  years  before  this  judgment  was  delivered,  Lord  Mansfield  had 
declared  from  the  Queen's  Bench  of  England  that  an  Act  of  Parliament 
would  not  alter  the  Law  of  Nations,(m)  and  that  all  the  world  were 
parties  to  a  sentence  in  a  Court  of  Admiralty,  that  is,  a  Prize  Court.(Ti) 


"CHAPTER  II.  [*542] 

THE  CONSTITUTION  OP  PRIZE  TRIBUNALS  IN  DIFFERENT  STATES. 

CCCCXXXVII.  THE  tribunals  in  the  United  States  of  North  America 
which  take  cognizance  of  maritime  capture  appear  to  be  the  following : — 

First.  The  District  Courts. (a)  These,  as  well  as  the  Circuit  Courts, 
are  derived  from  the  power  granted  by  the  Constitution  to  Congress  of 
constituting  tribunals  inferior  to  the  Supreme  Court. 

The  United  States  are  at  present  divided  into  thirty-five  districts, 
which  generally  consist  of  an  entire  State;  but  in  some  States  there  are 
more  districts  than  one. 

They  have  exclusive  original  cognizance  of  all  civil  causes  of  Admi- 
ralty and  maritime  jurisdiction  within  certain  limitations  as  to  the  tonnage 
of  vessels.  They  have  also  cognizance,  concurrently  with  the  Circuit 
and  State  Courts,  of  causes  where  an  alien  sues  for  a  tort  committed  in 
violation  of  the  Law  of  Nations  or  a  Treaty  of  the  United  States. 

They  have  also  cognizance  of  complaints,  by  whomsoever  instituted, 
in  cases  of  captures  made  within  the  waters  of  the  United  States,  or 
within  a  marine  league  of  the  coast. 

It  is  more  important  to  observe  that  they  possess  all  the  powers  of  a 
Prize  Court. (6) 

^Secondly.  The  Circuit  or  Federal  Courts.  The  United 
States  are  now  divided  into  nine  great  circuits.  They  have 
appellate  jurisdiction  from  all  final  decrees  and  judgments  of  the  District 
Court  in  matters  of  Prize,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  three  hundred  dollars.(c) 

Thirdly.  The  Supreme  Court,  which  is  composed  of  a  Chief  Justice 
and  eight  Associate  Justices,  of  whom  five  may  make  a  Court.  This 
Court,  which  is  clothed  with  many  attributes  and  discharges  many  func- 
tions of  an  international  character,  receives,  as  a  Court  of  the  last  resort, 
appeals  in  cases  of  Prize.(d) 

(I)  Life  of  the  Right  Honourable  Sir  James  Mackintosh,  vol.  i.  pp.  317-19. 
(m)  Heathfield  v.  Chilton,  4  Burrow's  Reports,  p.  2016.     "  The  Act  of  Parlia- 
ment (7  Anne,  c.  12,)  did  not  intend  to  alter,  nor  can  alter  the  Law  of  Nations." 
(ra)  Bernardi  v.  Motteaux,  Douglas's  Reports,  p.  581. 
(a)  1  Kent's  Comm.,  pp.  332,  3,  (303,  4.)  (b)  Ib.,  pp.  386,  (355.) 

(c)  1  Kent's  Comm.,  pp.  331,  (302.)  (d)  Ib.,  pp.  323,  (298.J 
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CCCCXXXVIII.  The  Prize  Tribunal(e)  in  France  has  undergone 
great  changes. 

Originally  the  Admiral  or  his  Lieutenant  exercised  Prize  Juris- 
diction. 

As  late  as  1624  it  appears  that  Henry  de  Montmorency  exercised  this 
jurisdiction  en  vertu  dupouvoir  attach^  d  sa  charge  d'amirautG. 

In  the  time  of  Louis  XIII.  the  office  of  Admiral  was  suppressed  and 
replaced  by  that  of  a  Grand-maltre  who  took  cognizance  of  Prizes. 
This  office  was  filled  by  Cardinal  Richelieu. (/) 

During  the  minority  of  Louis  XIV.,  Anne  of  Austria  exercised  the 
jurisdiction.  She  was  speedily  succeeded  by  the  Due  de  Vendome  (1650.) 
His  appointment  introduced  a  great  and  lasting  change  in  the  tribunal. 
He  found  himself  much  embarrassed  with  the  questions  of  International 
Law,  upon  which  he  was  obliged  to  adjudicate,  and  appeals  were  con- 
stantly prosecuted  from  his  judgments  to  the  Throne,  till  at  last  it  became 
necessary  to  establish  a  permanent  commission  for  his  assistance,  with  an 
r*~  JJ/1  aPPeal  t°  t^e  Conseil  d'Etat  *du  Roi.  Such  was  the  origin  of 
J  the  Conseil  des  Prises,  which,  with  some  interruptions  and  varia- 
tions, has  continued  to  the  present  day. 

The  office  of  the  Admiral  was  re-established  in  favour  of  M.  le  Comte 
de  Vermandois ;  and  in  1695  it  appears  to  have  been  fully  revived  in 
the  person  of  M.  le  Comte  de  Toulouse.  The  Admiral  continued  to  adju- 
dicate with  his  attendant  council  till  1789.  The  last  Conseil  des  Prises 
under  the  old  law  was  appointed  in  1778  to  take  cognizance  of  Prizes 
made  from  the  English  during  the  war  between  England  and  her 
colonies. 

This  Conseil  des  Prises  was  nominated  for  each  war,  having  no 
authority  during  peace.  The  members  were  nominated  by  the  King, 
with  a  Procureur-ge'ne'ral. 

The  famous  treatise  of  Valin — his  Traite"  des  Prises — was  super- 
vised and  richly  instructed  with  precedents  by  the  Procureur-general  of 
his  time. 

In  1793,  when  the  war  broke  out  between  France  and  England,  a 
decree  of  the  Convention  (14  July,  1793,)  gave  the  jurisdiction  over 
Prizes  to  the  Tribunals  of  Commerce.  Not  long  afterwards  another  decree 
issued,  clothing  the  Conseil  executif  provisoire  with  this  jurisdiction. 
The  effect  of  this  decree  was  to  restore  the  jurisdiction  to  the  adminis- 
trative authority  of  the  State,  which  the  French  writers  appear,^)  in 
very  direct  opposition  to  the  doctrine  of  the  English  and  North  Ame- 
rican United  States,  to  consider  as  the  proper  repository  of  International 
Law.  In  a  short  time  the  Comite"  du  Salut  public  seized,  and  abused 
with  shameless  ignorance  and  injustice,  the  jurisdiction. 

Afterwards  the  Tribunaux  de  Commerce  possessed  the  jurisdiction, 

(e)  De  Pist.  et  Duverdy,  Traite"  des  Prises,  t.  ii.,  P.  viii. ;  cc.  i.  ii.  iii.  iv. 

(/)Ib.,p.  162. 

(g)  "  C'e'tait  la  rendre  la  connaissance  des  prises  maritimes  a  1'autorite"  admi- 
nistrative, qui  devoit  naturellement  en  connoitre." — De  Pist.  et  Duverdy,  Traite" 
des  Prises,  t.  iii.,  P.  viii.,  c.  iv.,  p.  149. 
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and   with  respect  to  their   discharge  of  these   functions   Cambaceres, 
Minister  of  Justice,  said  : — 

"  Que  la  course  etait  devenue  un  brigandage,  pour  que  les  lois  que  lui 
etaient  appliquees  etaient  insuffisantes  ou  *mauvaise  et  que  Ton  r^-t'-i 
avoit  entendu  s'elever  de  toutes  parts  les  plaintes  des  negociants  L 
et  des  ministres  etrangers,  et  que,  cependant  le  Gouvernement,  penetre 
de  la  justice  de  ces  plaintes,  avoit  toujours  ete  sans  pouvoir  pour  y  faire 
droit."(7i) 

Under  Napoleon  the  First,  a  Conseil  des  Prises  was  instituted  to  sit 
at  Paris  without  any  relation  to  the  office  of  Admiral ;  and  special  tribu- 
nals with  a  limited  jurisdiction  were  established  in  the  ports,  chiefly,  it 
should  seem,  for  the  purpose  of  collecting  information  as  to  the  facts  of 
the  cases  submitted  to  the  Conseil  des  Prises.  From  this  tribunal  there 
was  an  appeal  to  the  revived  Conseil  d'Etat. 

Besides  the  Commissions  des  Ports,  there  were  also  Commissions  Colo- 
niales  to  sit  in  the  French  Colonies,  and  Commissions  Consulaires,  which 
established,  in  violation  of  the  soundest  principles  of  International  Law, 
French  Tribunals  in  the  ports  of  Neutrals  or  Allies. 

Napoleon  the  Third  in  the  present  war  (1856)  re-instituted  by  decree 
a  Conseil  des  Prises  at  Paris.  By  the  fourth  article  of  that  decree  the 
sittings  of  the  Council  were  to  be  private,  a  provision  which  is  much  to 
be  regretted  by  all  who  consider  publicity  as  a  great  security  for  the  im- 
partial execution  of  public  or  international  justice. 

With  respect  to  Spain,  Abreu(t)  has  a  chapter  upon  the  necessity  of 
a  regular  and  formal  procedure  in  a  Prize  Court  in  order  to  obtain  the 
condemnation  of  a  capture,  the  forms  of  which  are,  he  says,  wisely  pro- 
vided for  in  las  Ordonnanzas  de  Corso,(&)  with  a  view  to  secure  the  due 
administration  of  international  justice. 

*In  Holland^/)  there  are  ancient  and  regular  tribunals  for  the  r^r^-, 
administration  of  Maritime  International  Law.  -I 

In  fact,  no  civilized  State  which  has  a  commercial  or  an  armed  navy, 
is  without  them.(m)  There  are  different  forms  of  procedure  in  different 
States,  but  the  principles  of  the  law,  and  the  rules  for  ascertaining  the 

(A)  De  Pist.  et  Duverdy,  Tr.  des  Prises,  t.  iii.  P.  viii.  c.  iv.  p.  158. 

(t)  Abreu,  cap.  xxiii. : — "  Sobre  el  modo  de  probar  el  dominio  de  la  Pressa  y  si 
la  prueba  de  que  se  hizo  legitimamente  incumbe  al  apressador  o  el  apressado." 

(k)  Ib.,  p.  251.  Ordonnanza  para  Navegar  en  Corso,  December  4th,  1621,  are 
to  be  found  in  Phil.  iv.  t.  L,  p.  555,  and  cedul.,  pp.  372-430,  to  be  compared  with 
later  ordinances  of  1718-1779,  &c.  Cf.  Colecion  de  los  Tratados  de  Paz,  Alli- 
anza,  Neutralidad,  &c.,  por  Joseph  Antonio  De  Abreu  y  Bertodano. — Ed.  Madrid, 
1740.  His  collection  begins  in  1598  (Philip  II.  and  Henry  IV.,)  consists  of  eight 
small  folios,  ending  1700,  and  contains  Treaties  between  France  and  Spain.  It 
has  a  continuation,  published  at  Madrid  in  1796,  of  Treaties  from  1701  to  1736  ; 
a  work  valuable  for  its  accuracy,  fulness  of  detail,  and  beauty  of  type  and  paper. 

(1)  De  Martens,  His.  des  Armateurs,  s.  7,  notes.  For  the  Dutch  Laws  on  the 
subject  he  refers  to  Instructie  voor  de  Collegienter  Admiraliteyt  in  dato  d.  13  Au- 
gust, 1597,  in  the  Recueil  von  Placaarten,  C.  D.  L.,  P.  i.,  26. 

(m)  Azuni,  Droit  Maritime  de  1'Europe  (Paris,  1805,)  II.  ch.  iv.  des  Tribunaux 
des  Prises.  The  account  is  meagre,  but  useful.  The  Swedish  are  to  be  found  in 
a  folio  volume,  published  at  Orebro  in  1831,  by  Lindh,  entitled  Ny  Lag.  Samling, 

O     1  O 

Forsta  H'aftet  inneha  lende  de  tyra  forste  Balkarne  of  1734  ars  Lag. 
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truth  of  facts  ought  to  be,  and,  as  a  general  proposition,  are,  pretty  much 
the  same. 

The  proper  constitution  of  these  Courts,  and  the  due  administration  of 
justice  therein,  has  not  unfrequently  been  matter  of  positive  stipulation 
in  Treaties.  (rt) 

One  instance  may  be  cited  by  way  of  illustration,  taken  from  Mr. 
Pitt's  Commercial  Treaty  between  France  and  England  in  1787.  "Their 
said  Majesties,"  it  is  there  said,  "  being  willing  mutually  to  treat  in  their 
dominions  the  subjects  of  each  other  as  favourably  as  if  they  were  their 
own  subjects,  will  give  such  orders  as  shall  be  necessary  and  effectual, 
that  the  judgments  and  decrees,  concerning  prizes  in  the  Court  of  Admi- 
ra^y>  ke  given  *conformably  to  the  rules  of  justice  and  equity, 
and  to  the  stipulations  of  this  treaty,  by  judges  who  are  above  all 
suspicion,  and  who  have  no  manner  of  interest  in  the  cause  of  dis- 
pute."^) 

CCCCXXXIX.  The  constitution  of  the  Prize  Court  in  England  is  in 
its  origin  much  the  same  as  that  of  similar  tribunals  in  other  countries. 

It  is  the  Court  of  the  Judicial  Lieutenant  of  the  Lord  High  Admiral, 
which  for  more  than  a  century  it  has  been  the  practice  of  the  Legisla- 
ture^) and  the  Crown,  at  the  breaking  out  of  every  war,  to  clothe  with 
the  authority  of  a  Prize  Court,  such  authority  being  limited  to  the  con- 
tinuance of  that  war. 

What  amount  of  international  authority  it  might  possess  irrespectively 
of  such  statutes,  is  not  an  uninteresting  inquiry,  but  one  of  which  the 
discussion  would  occupy  an  undue  space  in  the  present  work. 

But  there  is  no  reason  to  doubt  that  it  has  such  authority  exclusive  of 
the  Prize  Acts. 

"It  is  the  common  practice"  (Lord  Stowell  observes)  "of  European 
States  in  every  war,  to  issue  proclamations  and  edicts  on  the  subject  of 
Prize  ;  but  till  they  appear,  Courts  of  Admiralty  have  a  law  and  usage 
on  which  they  proceed,  from  ancient  habit  and  practice,  as  regularly  as 
they  afterwards  conform  to  the  express  regulations  of  their  Prize 


Sir  L.  Jenkins  says  :  — 

"  A  mere  routine  and  common  experience  will  not  do  the  business  of 
a  Register  of  the  Admiralty,  as  it  doth  in  other  posts  not  unlike  it.  A 
man  must  in  this  place  have  a  stock  of  Civil  law,  and  endeavour  to  in- 
crease  **>  by  *searching  into  the  style  and  practice  of  Maritime 
Courts  beyond  the  seas,  (which  alters  and  varies  considerably  in 
a  few  years;)  and  he  must  be  skilled  in  the  neighbour  languages,  French 
and  Dutch  at  least,  (otherwise  he  must  make  use  of  a  deputy,  in  taking 
the  depositions  of  foreigners,  which  hath  many  great  inconveniences  in 
it;)  these  Mr.  Bedford  hath  perfectly,  having  sojourned  abroad  a  con- 
siderable time  in  foreign  parts,  in  order  to  acquire  them.  .'.-'..  . 

(n)  Cf.  Trails  de  Commerce,  D'Hauterive  et  De  Cussy,  t.  ix.,  p.  3T4,  tit.  Prises 
et  Reprises. 

(o)  Chalmer's  Collect,  of  Treaties,  vol.  i.  p.  536,  art.  xxxii. 

(p)  From  the  13  Geo.  II.  c.  iv.,  A.  D.  1740,  Prize  Acts  have  been  regularly  issued. 

(?)  The  Santa  Cruz,  1  Rob.  Rep.,  p.  63. 
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"  Another  thing  is,  that  this  Court  is  one  of  the  King's  Courts  of 
Justice,  where  foreigners  almost  of  all  nations  are  suitors ;  and  'tis  for 
the  reputation  of  the  Government,  that  such  a  trust  be  committed  to  a 
person  that  is  to  be  responsible  in  his  own  right ;  and  to  one  that  will  have 
a  concern  that  nothing  of  mal-administration,  either  through  ignorance 
or  corruption,  be  charged  upon  him.  For  miscarriages  in  this  post  have 
sometimes  come  at  last  to  public  sharpness  and  resentments  between  our 
and  other  neighbouring  nations. "(f) 

The  Advocates  who  practise  in  the  Prize  Court  constitute,  under  Royal 
Charter,  a  peculiar  Collegers)  and  have  been  for  centuries  a  distinct  pro- 
fession from  the  Common  Law  and  Equity  Bar. 

It  is  the  duty  of  these  advocates  to  be  acquainted  both  with  the  Civil 
Law  of  ancient  and,  to  a  certain  extent,  the  Ecclesiastical  Law  of  modern 
Rome,  but  especially  with  International  and  Maritime  Law,  many  prin- 
ciples of  which  are  to  be  found  in  the  compilations  of  Justinian. (t) 

From  these  advocates  are  selected  the  principal  advisers  of  the  Crown(w) 
in  matters  of  International  Law;  and  the  *fact  has  been  relied  r^-jo-. 
upon  in  the  British  House  of  Peers  by  a  very  distinguished  per-  L 
son,  once  Lord  High  Chancellor  of  England,  as  having  a  most  important 
bearing  upon  the  conduct  of  the  international  relations  of  the  Em- 
pire, (a:) 

The  appeal  from  the  Prize  Court  lay  formerly  to  Judges  Delegate 
chosen  by  the  Crown,  which  sometimes  also  granted  a  Commission  of 
Review  :(#)  it  now  lies  to  a  Judicial  Committee,^)  composed  of  the  most 
eminent  lawyers  of  all  branches  of  the  profession,  who  are  also  Privy 
Councillors. 

This  appeal  is  final.  The  form  of  the  sentence  of  this  Court  is  a  re- 
commendation to  the  Crown  to  confirm  or  reverse  the  sentence  of  the 
Court  below ;  but  in  substance  and  effect  the  recommendation  operates 

(r]  Life  of  Sir  Leoline  Jenkins,  vol.  ii.  pp.  "709,  TlO.  Letter  to  Samuel  Pepys, 
Esq.,  Secretary  to  the  Lords  Commissioners  of  the  Admiralty. 

(«)  Vide  ante,  Vol.  I.  Pref.  p.  xxv.,  &c. 

(t)  Vide  ante,  Vol.  I.  pt.  i.  ch.  iv. 

(u)  The  Queen's  Advocate  is  the  first  law  officer  of  the  Crown,  and  its  adviser 
in  all  international  affairs.  The  Advocate  to  the  Admiralty  advises  the  Crown 
only  in  its  office  of  Admiralty. 

(z)  "He  (Lord  St.  Leonards)  had  already  called  the  attention  of  the  noble  Earl 
at  the  head  of  Her  Majesty's  Government  to  the  advantage  of  keeping  together  a 
bar  for  matrimonial  causes  and  testamentary  jurisdiction.  In  the  Ecclesiastical 
Courts  the  gentlemen  who  now  practised  there  were  disciplined  and  learned  in 
International  Law — men  of  independence,  honour,  and  high  character,  -whose 
opinions  not  only  guided  the  Government  in  the  most  difficult  cases,  but  carried 
a  weight  with  them  in  Europe;  for  foreign  Governments  were  satisfied  when  they 
found  that  this  Government  was  acting  not  merely  upon  its  own  will  and  feelings, 
but  was  guided  by  the  learning  and  opinions  of  persons  who  were  amenable  to 
the  profession  and  the  country  for  the  opinions  which  they  gave." — Hansard,  Parl. 
Deb.  vol.  cxxxiv.  p.  938,  June  30th,  1854. 

(y]  Life  of  Sir  Leoline  Jenkins,  vol.  ii.  p.  *T21. 

(z)  2  &  3  William  IV.,  c.  92,  and  3  &  4  William  IV.,  c.  41.  6  &  7  Victoria,  c.  38. 
But  it  is  provided  that  nothing  in  the  3  &  4  Will.  IV.  c.  41  contained  shall  impeach 
any  Treaty  or  engagement  with  a  Foreign  Power  by  which  it  shall  be  stipulated 
that  the  appeal  in  cases  of  Prize  shall  belong  to  another  jurisdiction,  but  that  the 
judgment  of  any  persons  appointed  by  such  Treaty  shall  be  of  the  same  force  as 
if  the  Act  had  not  been  passed. 
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as  a  judgment.     The  Crown  never  is,  and  perhaps  constitutionally  could 
_n    not  be,  *advised  to  do  otherwise  than  adopt  the  recommendation 
[  550J  of  her  Judicial  Privy  Councillors. 

The  whole  proceedings  in  the  Court  of  Appeal,  as  in  the  High  Court 
of  Admiralty,  are  conducted  in  an  open  Court  accessible  to  everybody, 
and  of  which  the  Reports  are  duly  published  to  the  world. 


[*551]  "CHAPTER   III. 

THE  PRINCIPLES   AND   PRACTICE  OF   THE   PRIZE    TRIBUNALS. — GENERAL 

OUTLINE. 

CCCCXL.  IN  the  year  1794,(a)  Sir  W.  Scott  and  Sir  J.  Nicholl,  the 
two  civilians  best  acquainted  with  the  jurisprudence  and  procedure  of 
the  Tribunal  of  Maritime  International  Law,  wrote  an  answer  to  a  letter 
of  inquiry  upon  this  subject  from  the  American  Ambassador,  Mr.  Jay, 
which  answer  contained  an  outline  of  the  principles  and  practice  of  these 
Courts.  Judge  Story  refers  to  it  as  in  all  respects  satisfactory.  The 
North  American  Prize  Courts  have  seldom  if  ever  departed  from  the 
rules  contained  in  it. 

It  is  extremely  valuable  both  on  account  of  the  authority  of  the  writers 
themselves  and  on  account  of  their  unreserved  adoption  in  this  letter  of 
the  celebrated  Memorial  of  1753,  which  has  been  often  referred  to  in 
this  work. 

This  remarkable  letter(S)  is  in  the  following  terms  : — 

"  SIR, 

"  We  have  the  honour  of  transmitting,  agreeably  to  your  Excellency's 
request,  a  statement  of  the  general  principles  of  proceeding  in  Prize 
Causes  in  British  Courts  of  Admiralty,  and  of  the  measures  proper  to  be 
taken  when  a  ship  and  cargo  are  brought  in  as  Prize  within  their  juris- 
dictions. 

"The  general  principles  of  proceeding  cannot,  in  our  judgment,  be 
stated  more  correctly  or  succinctly,  than  we  find  them  laid  down  in 
*ne  ^Mowing  extract  from  a  report  made*to  his  late  Majesty,  in 
the  year  1753,  by  Sir  George  Lee,  then  judge  of  the  Prerogative 
Court,  Dr.  Paul,  his  Majesty's  Advocate-General,  Sir  Dudley  Rider,  his 
Majesty's  Attorney-General,  and  Mr.  Murray,  (afterwards  Lord  Mans- 
field,) his  Majesty's  Solicitor-General : — (c) 

"  'When  two  powers  are  at  war,  they  have  a  right  to  make  prizes  of 
the  ships,  goods,  and  effects  of  each  other,  upon  the  high  seas.  What- 
ever is  the  property  of  the  enemy  may  be  acquired  by  capture  at  sea ;  but 

(a)  Pratt's  Story,  p.  1.  Wheaton  on  Captures,  Appendix.  1  Wheaton's  (Amer.) 
Reports,  p.  494,  Appendix,  n.  ii. 

(6)  It  was  enclosed  in  a  civil  and  formal  note  to  Mr.  Jay,  the  American  Minister, 
(c)  Cabinet  Library  of  scarce  and  celebrated  Tracts.     Edinb.  183T. 
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the  property  of  a  friend  cannot  be  taken,  provided  he  observes  his  neu- 
trality. 

"  <  Hence  the  Law  of  Nations  has  established : 

"  '  That  the  goods  of  an  enemy,  on  board  the  ship  of  a  friend,  may  be 
taken  ; 

"  '  That  the  lawful  goods  of  a  friend,  on  board  the  ship  of  an  enemy, 
ought  to  be  restored : 

"  'That  contraband  goods,  going  to  the  enemy,  though  the  property 
of  a  friend,  may  be  taken  as  Prize ;  because  supplying  the  enemy  with 
what  enables  him  better  to  carry  on  the  war,  is  a  departure  from  neu- 
trality. 

"  l  By  the  Maritime  Law  of  Nations,  universally  and  immemorially  re- 
ceived, there  is  an  established  method  of  determination  whether  the  cap- 
ture be,  or  be  not,  lawful  prize. 

"  <  Before  the  ship,  or  goods,  can  be  disposed  of  by  the  captors,  there 
must  be  a  regular  judicial  proceeding,  wherein  both  parties  may  be  heard ; 
and  condemnation  thereupon  as  Prize,  in  a  Court  of  Admiralty,  judging 
by  the  Law  of  Nations  and  Treaties. 

"  <  The  proper  and  regular  Court,  for  these  condemnations,  is  the  Court 
of  that  State  to  whom  the  captor  belongs. 

"  'The  evidence  to  acquit  or  condemn,  with  or  without  costs  or  dama- 
ges, must,  in  the  first  instance,  come  merely  from  the  ship  taken,  viz., 
the  papers  on  board,  and  the  examination  on  oath  of  the  master  and 
other  principal  officers ;  for  which  purpose  there  are  officers  of  Admiralty 
*in  all  the  considerable  sea-ports  of  every  maritime  power  at  r^r  rq-i 
war,  to  examine  the  captains,  and  other  principal  officers  of  every  L 
ship  brought  in  as  a  prize,  upon  general  and  impartial  interrogatories. 

"  f  If  there  do  not  appear  from  thence  ground  to  condemn,  as  enemies' 
property  or  contraband  goods  going  to  the  enemy,  there  must  be  an 
acquittal,  unless,  from  the  aforesaid  evidence,  the  property  shall  appear 
so  doubtful  that  it  is  reasonable  to  go  into  farther  proof  thereof. 

"  <  A  claim  of  ship,  or  goods,  must  be  supported  by  the  oath  of  some- 
body, at  least  as  to  belief. 

" '  The  law  of  nations  requires  good  faith.  Therefore,  every  ship  must 
be  provided  with  complete  and  genuine  papers ;  and  the  master  at  least 
should  be  privy  to  the  truth  of  the  transaction. 

"  <  To  enforce  these  rules,  if  there  be  false  or  colourable  papers ;  if  any 
papers  be  thrown  overboard ;  if  the  master  and  officers  examined  in  pre- 
paratorio  grossly  prevaricate;  if  proper  ship's  papers  are  not  on  board; 
or  if  the  master  and  crew  cannot  say  whether  the  ship  or  cargo  be  the 
property  of  a  friend  or  enemy,  the  Law  of  Nations  allows,  according  to 
the  different  degrees  of  misbehaviour  or  suspicion,  arising  from  the  fault 
of  the  ship  taken,  and  other  circumstances  of  the  case,  costs  to  be  paid, 
or  not  be  received  by  the  claimant,  in  case  of  acquittal  and  restitution. 
On  the  other  hand,  if  a  seizure  is  made  without  probable  cause,  the 
captor  is  adjudged  to  pay  costs  and  damages. 

"  <  For  which  purpose  all  privateers  are  obliged  to  give  security  for 
their  good  behaviour ;  and  this  is  referred  to  and  expressly  stipulated 
by  many  treaties. 
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"'Though  from  the  ship's  papers  and  the  preparatory  examinations, 
the  property  does  not  sufficiently  appear  to  be  neutral,  the  claimant  is 
often  indulged  with  time  to  send  over  affidavits  to  supply  that  defect. 
If  he  will  not  show  the  property,  by  sufficient  affidavits,  to  be  neutral,  it 
is  presumed  to  belong  to  the  enemy. 

" '  Where  the  property  appears  from  evidence  not  on  board 
*the  ship,  the  captor  is  justified  in  bringing  her  in,  and  excused 
paying  costs,  because  he  is  not  in  fault;  or,  according  to  the  circum- 
stances of  the  case,  may  be  justly  entitled  to  receive  his  costs. 

"  'If  the  sentence  of  the  Court  of  Admiralty  is  thought  to  be  erroneous, 
there  is  in  every  maritime  country  a  Superior  Court  of  Review,  consist- 
ing of  the  most  considerable  persons,  to  which  the  parties  who  think 
themselves  aggrieved  may  appeal ;  and  this  Superior  Court  judges  by 
the  same  rule  which  governs  the  Court  of  of  Admiralty,  viz.,  the  Law  of 
Nations,  and  the  Treaties  subsisting  with  that  neutral  power  whose  sub- 
ject is  a  party  before  them. 

"  <If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the  justice  of 
the  sentence  by  the  parties  themselves,  and  conclusive. 

"  'This  manner  of  trial  and  adjudication  is  supported,  alluded  to,  and 
enforced,  by  many  Treaties. 

" '  In  this  method,  all  captures  at  sea  were  tried,  during  the  last  war, 
by  Great  Britain,  France,  and  Spain,  and  submitted  to  by  the  neutral 
powers.  In  this  method,  by  Courts  of  Admiralty  acting  according  to 
the  Law  of  Nations  and  particular  Treaties,  all  captures  at  sea  have 
immemorially  been  judged  of  in  every  country  in  Europe.  Any  other 
method  of  trial  would  be  manifestly  unjust,  absurd,  and  impracticable.' 

Such  are  the  principles  which  govern  the  proceedings  of  the  Prize 
Courts. 

"  The  following  are  the  measures  which  ought  to  be  taken  by  the 
captor,  and  by  the  neutral  claimant,  upon  a  ship  and  cargo  being  brought 
in  as  Prize. 

"  The  captor,  immediately  upon  bringing  his  Prize  into  port,  sends 
up,  or  delivers  upon  oath,  to  the  Registry  of  the  Court  of  Admiralty  all 
papers  found  on  board  the  captured  ship.  In  the  course  of  a  few  days, 
the  examinations  in  preparatorio  of  the  captain  and  some  of  the  crew 
r*KKK-i  °f  the  captured  *ship,  are  taken  upon  a  set  of  standing  inter- 
-I  rogatories,  before  the  Commissioners  of  the  port  to  which  the 
Prize  is  brought,  and  which  are  also  forwarded  to  the  Registry  of  the 
Admiralty  as  soon  as  taken. 

A  monition  is  extracted  by  the  captor  from  the  registry,  and  served 
upon  the  Royal  Exchange,  notifying  the  capture,  and  calling  upon  all 
persons  interested  to  appear  and  show  cause,  why  the  ship  and  goods 
should  not  be  condemned.  At  the  expiration  of  twenty  days,  the  moni- 
tion is  returned  into  the  registry,  with  a  certificate  of  its  service ;  and  if 
any  claim  has  been  given,  the  cause  is  then  ready  for  hearing,  upon  the 
evidence  arising  out  of  the  ship's  papers,  and  preparatory  examinations. 

"The  measures  taken  on  the  part  of  the  neutral  master  or  proprietor 
of  the  cargo,  are  as  follows  : 

"  Upon  being  brought  into  port,  the  master  usually  makes  a  protest, 
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•which  he  forwards  to  London,  as  instructions  (or  with  such  further 
directions  as  he  thinks  proper)  either  to  the  correspondent  of  his  owners, 
or  to  the  consul  of  his  nation,  in  order  to  claim  the  ship,  and  such  parts 
of  the  cargo  as  belong  to  his  owners,  or  with  which  he  was  particularly 
entrusted ;  or  the  master  himself,  as  soon  as  he  has  undergone  his 
examination,  goes  to  London  to  take  the  necessary  steps. 

"  The  master,  correspondent,  or  consul  applies  to  a  proctor,  who  pre- 
pares a  claim,  supported  by  an  affidavit  of  the  claimant,  stating  briefly 
to  whom,  as  he  believes,  the  ship  and  goods  claimed,  belong ;  and  that 
no  enemy  has  any  right  or  interest  in  them.  Security  must  be  given  to 
the  amount  of  sixty  pounds  to  answer  costs,  if  the  case  should  appear  so 
grossly  fraudulent  on  the  part  of  the  claimant  as  to  subject  him  to  be 
condemned  therein. 

"  If  the  captor  has  neglected,  in  the  meantime,  to  take  the  usual  steps 
(but  which  seldom  happens,  as  he  is  strictly  enjoined  both  by  his  instruc- 
tions and  by  the  Prize  Act  to  proceed  immediately  to  adjudication,)  a 
process  issues  *against  him  on  the  application  of  the  claimant's  r^-r^-i 
proctor,  to  bring  in  the  ship's  papers,  and  preparatory  examina-  L 
tionS;  and  to  proceed  in  the  usual  way. 

"  As  soon  as  the  claim  is  given,  copies  of  the  ship's  papers  and 
examinations  are  procured  from  the  registry,  and  upon  the  return  of  the 
monition,  the  cause  may  be  heard.  It,  however,  seldom  happens  (owing 
to  the  great  pressure  of  business,  especially  at  the  commencement  of  a 
war,)  that  causes  can  possibly  be  prepared  for  hearing  immediately  upon 
the  expiration  of  the  time  for  the  return  of  the  monition.  In  that  case, 
each  cause  must  necessarily  take  its  turn ;  correspondent  measures  must 
be  taken  by  the  neutral  master,  if  carried  within  the  jurisdiction  of  a 
Vice-Admiralty  Court,  by  giving  a  claim  supported  by  his  affidavit,  and 
offering  security  for  costs,  if  the  claim  should  be  pronounced  grossly 
fraudulent. 

"  If  the  claimant  be  dissatisfied  with  the  sentence,  his  proctor  enters 
an  appeal  in  the  registry  of  the  Court  where  the  sentence  was  given,  or 
before  a  notary  public  (which  regularly  should  be  entered  within  fourteen 
days  after  the  sentence,)  and  he  afterwards  applies  at  the  Registry  of 
the  Lords  of  Appeal  in  Prize  Causes  (which  is  held  at  the  same  place  as 
the  Registry  of  the  High  Court  of  Admiralty)  for  an  instrument  called 
an  inhibition,  and  which  should  be  taken  out  within  three  months,  if 
the  sentence  be  in  the  High  Court  of  Admiralty,  and  within  nine 
months,  if  in  a  Vice-Admiralty  Court ;  but  may  be  taken  out  at  later 
periods,  if  a  reasonable  cause  can  be  assigned  for  the  delay  that  has 
intervened.  This  instrument  directs  the  judge,  whose  sentence  is 
appealed  from,  to  proceed  no  further  in  the  cause ;  it  directs  the  registrar 
to  transmit  a  copy  of  all  the  proceedings  of  the  Inferior  Court,  and  it 
directs  the  party  who  has  obtained  the  sentence,  to  appear  before  the 
superior  tribunal,  to  answer  to  the  appeal.  On  applying  for  this  inhibi- 
tion, security  is  given  on  the  part  of  the  appellant,  to  the  amount  r^cc-r-i 
*of  200/.,  to  answer  costs,  in  case  it  should  appear  to  the  Court  «- 
of  Appeals  that  the  appeal  is  merely  vexatious.  The  inhibition  is  to  be 
served  upon  the  judge,  the  registrar,  and  the  adverse  party  and  his 
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proctor,  by  showing  the  instrument  under  seal,  and  delivering  a  note  or 
copy  of  the  contents.  If  the  party  cannot  be  found,  and  the  proctor 
will  not  accept  the  service,  the  instrument  is  to  be  served  <  viis  et  modis  ;' 
that  is,  by  fixing  it  to  the  door  of  the  last  place  of  residence,  or  by 
hanging  it  upon  the  pillars  of  the  Royal  Exchange.  That  part  of  the 
process  above  described,  which  is  to  be  executed  abroad,  may  be  per- 
formed by  any  person  to  whom  it  is  committed,  and  the  formal  part  at 
home  is  executed  by  the  officer  of  the  Court.  A  certificate  of  the 
service  is  indorsed  upon  the  back  of  the  instrument,  sworn  before  a 
surrogate  of  the  Superior  Court,  or  before  a  notary  public,  if  the  service 
is  abroad. 

"  Upon  an  appeal,  fresh  evidence  may  be  introduced,  if  upon  hear- 
ing the  cause  the  Lords  of  Appeal  shall  be  of  opinion,  that  the  case 
is  of  such  doubt,  as  that  further  proof  ought  to  have  been  ordered  by  the 
Court  below. 

"If  the  cause  be  adjudged  in  a  Vice- Admiralty  Court,  it  is  usual, 
upon  entering  an  appeal  there,  to  procure  a  copy  of  the  proceedings  which 
the  appellant  sends  over  to  his  correspondent  in  England,  who  carries  it 
to  a  proctor,  and  the  same  steps  are  taken  to  procure  and  serve  the  inhi- 
bition as  where  the  cause  has  been  adjudged  in  the  High  Court  of  Admi- 
ralty. But  if  a  copy  of  the  proceedings  cannot  be  procured  in  due  time, 
an  inhibition  may  be  obtained,  by  sending  over  a  copy  of  the  instrument 
of  appeal,  or  by  writing  to  the  correspondent  an  account  only  of  the  time 
and  substance  of  the  sentence. 

"  Further  proof  usually  consists  of  affidavits  made  by  the  asserted  pro- 
prietors of  the  goods,  in  which  they  are  sometimes  joined  by  their  clerks, 
and  others  acquainted  with  the  transaction,  and  with  the  real  property 
of  the  goods  claimed.  In  corroboration  of  these,  affidavits  may  be 
r*^8T  annexed,  original  *correspondence,  duplicates  of  bills  of  lading, 
-I  invoices,  extracts  from  books,  &c.  These  papers  must  be  proved 
by  the  affidavits  of  persons  who  can  speak  to  their  authenticity ;  and  if 
copies  or  extracts,  they  should  be  collated  and  certified  by  public  notaries. 
The  affidavits  are  sworn  before  the  magistrates  or  others  competent  to 
administer  oaths  in  the  country  where  they  are  made,  and  authenticated 
by  a  certificate  from  the  British  Consul. 

"  The  degree  of  proof  to  be  required  depends  upon  the  degree  of  sus- 
picion and  doubt,  that  belongs  to  the  case.  In  cases  of  heavy  suspicion 
and  great  importance,  the  Court  may  order  what  is  called  <  plea  and 
proof;'  that  is,  instead  of  admitting  affidavits  and  documents  introduced 
by  the  claimants  only,  each  party  is  at  liberty  to  allege,  in  regular  plead- 
ings, such  circumstances  as  may  tend  to  acquit  or  to  condemn  the  cap- 
ture, and  to  examine  witnesses  in  (support  of  the  allegations,  to  whom  the 
adverse  party  may  administer  interrogatories.  The  deposition  of  the 
witnesses  are  taken  in  writing;  if  the  witnesses  are  to  be  examined 
abroad,  a  commission  issues  for  that  purpose,  but  in  no  case  is  it  neces- 
sary for  them  to  come  to  England.  These  solemn  proceedings  are  not 
often  resorted  to. 

"  Standing  commissions  may  be  sent  to  America,(c)  for  the  general 

(c)  And  of  course  to  all  Foreign  States  not  Belligerent. 


PRINCIPLES   AND   PRACTICE   OF   PRIZE   TRIBUNALS.  397 

purpose  of  receiving  examinations  of  witnesses,  in  all  cases  where  the 
Court  may  find  it  necessary,  for  the  purposes  of  justice,  to  decree  an  in- 
quiry to  be  conducted  in  that  manner. 

"With  respect  to  captures  and  condemnations  at  Martinico,  which  are 
the  subjects  of  another  inquiry  contained  in  your  note,  we  can  only 
answer  in  general,  that  we  are  not  informed  of  the  particulars  of  such 
captures  and  condemnations,  but,  as  we  know  of  no  legal  Court  of  Ad- 
miralty *established  at  Martinico,  we  are  clearly  of  opinion  that  r^crq-i 
the  legality  of  any  Prizes  taken  there,  must  be  tried  in  the  High  L 
Court  of  Admiralty  of  England,  upon  claims  given,  in  the  manner  above 
described,  by  such  persons  as  may  think  themselves  aggrieved  by  the  said 
Captures. 

"We  have  the  honour  to  be,  &c., 

"(Signed)  "  WILLIAM  SCOTT, 

"JOHN   NlCHOLL. 

"  Commons,  September  10th,  1794." 


*CHAPTER    IV.  [*560] 

PRINCIPLES  AND  PRACTICE   OF   THE   PRIZE   TRIBUNALS. — DISTRIBUTION 
OF    THE   SUBJECT  UNDER   DIFFERENT   HEADS. 

CCCCXLI.  THIS  important  subject  of  the  Principles  and  Practice  of 
the  Tribunal  of  Maritime  International  Law  generally,  but  more  especi- 
ally in  England  and  the  United  States  of  North  America,  will  be  con- 
sidered under  the  following  heads  : — 

I.  The  Custody  of  the  Prize,  pending  the  judicial  inquiry  as  to  the 
legality  of  the  seizure. 

II.  The  Process  and  the  Practice  of  the  Court :  which  will  embrace, — 
Generally, 

A.  The  Rights  and  Duties  of  Captors,  with  reference  to  the  conduct 
of  the  suit. 

B.  The  Rights  and  duties  of  Claimants,  with  reference  to  the  conduct 
of  the  suit. 

Particularly, 

C.  The  Pleadings. 

D.  The  Evidence. 

E.  The  question  of  Further  Proof. 
o.  To  Claimants. 

/?.  To  Captors. 

F.  The  Sentence,  including  the  Decision, 
a.  As  to  the  Legality  of  the  Seizure. 

/?.  As  to  the  Subsequent  Conduct  of  Captors  and  Claimants. 
y.  The  question  of  Costs,  Expenses,  and  Freight. 

III.  The  Appellate  Tribunal. 
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*CCCCXLII.  (I.)  Custody  of  the  Property  captured. 
L  J  The  captor's  title  to  his  Prize  depends  upon  his  obtaining  a 
sentence  in  his  favour  from  the  proper  tribunal.  It  is,  therefore,  his 
interest,  as  well  as  his  duty,  to  bring  in  his  Prize  as  speedily  as  possible 
for  adjudication.  But  if  he  neglect  to  do  so,  the  claimant  may  himself 
apply  to  the  Court  for  restitution. 

In  either  case  the  property  is  immediately  taken  into  the  custody  of 
the  Court;  for  in  all  proceedings  in  rem  the  Court  has  a  right  to  the 
custody  of  the  thing  in  controversy;  and  as  soon  as  proceeded  against,  it 
is  always  deemed  in  the  custody  of  the  law. (a)  In  the  United  States,  a 
warrant  immediately  goes  to  the  Marshal,  to  take  possession  of  the  pro- 
perty ;  and  he  is  bound  to  keep  it  in  salvd  et  arctd  custodid  ;  and  if  any 
loss  happen  by  his  negligence,  he  is  responsible  for  it  to  the  Court.  In 
England,  although  the  property  is  now  usually  put  into  the  hands  of  the 
captors,  yet  it  still  remains,  in  contemplation  of  law,  in  the  custody  of 
the  public.  Formerly,  it  actually  did  remain  in  its  custody,  as  is  still  the 
case  in  other  foreign  countries.  It  is  merely  for  the  convenience  of  the 
captors,  that  the  English  Admiralty  permits  them  to  take  possession  of 
the  property.  But  it  must  be  remembered,  that  it  is  so  held  by  them  as 
agents  of  the  Court,  and  not  in  the  right  of  property ;  and  therefore, 
their  possession  may  be  divested  by  the  act  of  the  Court,  either  ex  officio, 
or  on  the  application  of  the  parties  interested,  showing  good  cause  for 
taking  it  out  of  their  hands.  (6)  And  the  property  still  remains  in  the 
custody  of  the  Court,  notwithstanding  an  unlivery  and  deposit  in  public 
warehouses,  (c) 

p^P 9-,  *CCCCXLIII.  In  fact,  in  England,  where  the  property  is  so 
-1  unlivered,  if  it  has  been  captured  by  a  public  or  private  com- 
missioned vessel,  it  is  de  facto  under  the  joint  locks  of  the  Government 
and  the  captors,  although  in  the  legal  possession  of  the  Marshal  under 
the  tenor  of  his  writ  for  unlivery;  and  if  captured  by  a  non-commis- 
sioned vessel,  it  is  a  droit,  where  the  king,  in  his  office  of  Admiralty, 
being  the  captor,  it  is  under  his  locks  alone. (d)  In  the  United  States 
of  North  America,  the  Marshal  holds  the  custody  at  all  times  for  the 
Court ;  and  the  latter  is  the  guardian  of  the  public  rights  and  revenue, 
as  well  as  of  the  rights  of  the  captors  and  claimants  in  all  cases  of  Prize. 
It  is,  indeed,  usual  and  proper  for  the  collector  of  the  customs  to  keep 
an  officer  on  board,  for  the  protection  of  the  revenue,  until  the  duties 
are  duly  secured,  which  the  captors  may  secure  if  they  please;  but  since 
it  cannot  be  ascertained  until  a  decree  of  condemnation,  whether  the 
property  be  good  Prize  or  not,  many  cases  may  occur  in  which  it  would 
be  highly  inconvenient  for  them  to  adopt  this  course.  If  the  property 
be  restored  specifically  and  exported  from  the  country  by  the  claimants, 
it  is  held  not  liable  to  duties ;  and  if  sold  under  an  interlocutory  order  of 

(a)  Jennings  v.  Carson,  4  Cranch's  (Amer.)  Rep.,  p.  2.     Home  v.  Camden,  2  H. 
Blackstone's  Rep.,  p.  533. 

(b)  Per  Sir  W.  Scott,  arguendo  in  Smart  v.  "Wolff,  3  Durnford  &  East's  Rep.,  pp. 
323,  329.     The  Herkimer,  Stewart,  p.  128.     S.  C.,  2  Hall's  (Amer.)  Law  Journal, 
p.  133. 

(c)  The  Maria,  4  Rob.,  p.  348.  (d)  The  Rendsberg,  6  Rob.,  pp.  142,  174. 
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sale,  it  is  the  duty  of  the  Court  to  reserve,  out  of  the  proceeds,  the 
amount  of  duties  which  then  attach  upon  it,  and  direct  them  to  be  paid 
over  to  the  collector. (e)  It  is  true  that  the  American  Prize  Act  of  last 
war,(/)  seems  to  contemplate  that  the  duties  may  be  paid  or  secured  in 
Prize  Cases,  in  the  same  manner  as  goods  ordinarily  imported.  But  this 
clause  is  in  terms  applied  only  to  goods  of  British  growth,  produce,  or 
manufacture,  or  imported  from  British  ports ;  and  is,  at  all  events,  inap- 
plicable to  cases  where  it  cannot  be  ascertained  whether  the  goods  are 
imported  or  not,  until  after  a  judicial  decision.  And  the  subsequent 
act  of  the  27th  *  January,  1813,  ch.  155,  manifestly  contem-  p^cpo-i 
plates,  that  the  payment  of  the  duties  is,  in  cases  of  condemnation,  L 
to  be  made  by  the  Marshal,  out  of  the  proceeds  of  Prize  Sales.  And  it 
has  been  repeatedly  held,  in  the  Circuit  Court  for  the  First  Circuit,  that 
no  forfeiture  accrued  for  not  securing  the  duties  upon  Prize  goods  be- 
fore condemnation ;  and  that  the  Court  might,  at  any  time,  direct  an 
unlivery  and  sale;  and  upon  such  sale  would  deduct  the  amount  of 
duties,  and  direct  them  to  be  paid  to  the  collector. 

CCCCXLIV.  It  has  already  been  stated,  that  when  the  Marshal  has 
possession  of  the  property  he  is  bound  for  safe  and  fair  custody ;  and  if 
any  loss  be  sustained,  it  is  at  least  his  duty  to  be  prepared  to  show  that 
it  was  not  lost  by  any  default  of  his.(^)  If,  therefore,  property  be  pillaged 
while  under  his  care,  the  Court  will  hold  him  responsible  for  its  value, 
if  it  arose  from  his  negligence.  If,  indeed,  upon  an  application  to 
enforce  his  responsibility,  he  by  his  answer  deny  any  negligence  and 
loose  custody,  the  Court  may,  perhaps,  think  it  no  more  than  a  legal  and 
proper  confidence  in  its  own  officer,  to  throw  the  burden  of  proof  of  cul- 
pable negligence  or  fraud  on  the  other  party  ;(A)  and  where  the  property 
is  lost  while  actually  under  the  locks  of  the  Government,  the  Marshal 
will  not  be  liable,  although  he  may  still  be  considered  as  constructively 
having  the  legal  property,  (t) 

CCCCXLV.  (II,)    The  Process  and  the  Practice  of  the  Court. 

A.  The  Rights  and  Duties  of  Captors  with  reference  to  the  Conduct 
of  the  iSuit.(k} 

(e)  The  Concord,  9  Cranch's  (Amer.)  Rep.,  p.  387.  The  Nereide,  1  Wheaton's 
(Amer.)  Rep.,  p.  171. 

(/)  Act  of  the  26th  June,  1812,  ch.  107,  s.  14.         (g]  The  Hoop,  4  Rob.,  p.  145. 

(h)  The  Rendsberg,  6  Ib.,  pp.  142,  157.  (t)  Ibid. 

(k)  2  Brown's  Civ.  and  Adm.  Law,  p.  524.  Casaregis  Disc.,  p.  24,  No.  24.  2 
Wooddeson's  Lect.,  p.  432.  Consolato  del  Mare,  ch.  cclxxxvii.  cclxxxviii.  3  Bul- 
strode's  Rep.,  p.  27.  4  Inst.,  (Cooke,)  pp.  152,  154.  Zouch,  Adm.  Jurisd.,  ch.  iv. 
p.  101.  Com.  Dig.  Adm.,  c.  iii.  E.  p.  3.  The  Georgianne,  1  Dodson's  (Adm.) 
Rep.,  p.  397.  The  Diligentia,  Ib.,  p.  404.  The  Emulous,  8  Cranch's  (Amer.)  Rep., 
p.  131.  The  Nereide,  9  Cranch's  (Amer.)  Rep.,  p.  389.  The  Dos  Hermanos,  2 
Wheaton's  (Amer.)  Rep.,  p.  76.  "Aucun  ne  pourra  armer  un  vaisseau  en  guerre, 
sans  commission  de  1'admiral." — Ordonnance  de  1681,  1.  iii.  tit.  ix.,  Des  Prises, 
art.  i. 

"II  est  tellement  vrai  qu'il  n'y  a  que  ceux  qui  ont  commission  de  1'admiral,  qui 
sont  en  droit  de  faire  a  leur  profit  des  prises  sur  1'ennemi  que  si  le  capitaine  d'un 
vaisseaux  marchand  a  etc"  attaque  en  mer  par  un  vaisseaux  ennemi  dont  il  s'est 
rendu  maitre  dans  le  combat,  la  prise  qu'il  a  faite  du  vaisseaux  ennemi  ne  lui  appar- 
tient  pas,  mais  appartient  a  1'admiral,  qui  est  a  cet  egard  aux  droits  du  roi,  1'admi- 
ral a  coutume  d'en  gratifier  pour  le  tout  ou  pour  partie  celui  qui  a  fait  la  prise, 
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*To  enable  a  vessel  to  make  captures  which  shall  insure  benefit 
L  -I  to  the  captors,  it  is  necessary  that  she  should  have  a  Commission 
of  Prize.  But  non-commissioned  vessels  of  a  belligerent  nation  may, 
not  only  make  captures  in  their  own  defence,  but  may,  at  all  times,  cap- 
ture hostile  ships  and  cargoes,  without  being  deemed  by  the  Law  of 
Nations  to  be  pirates,  though  they  can  have  no  interest  in  Prizes  so  cap- 
tured. But  every  capture,  whether  made  by  commissioned  or  non- 
commissioned ships,  is  at  the  peril  of  the  captors.  If  they  capture 
property  without  a  reasonable  or  justifiable  cause,  they  are  liable  to  a 
suit  for  restitution,  and  may  also  be  mulcted  in  costs  and  damages. (?) 
Pt:rfir-]  If  *ae  vessel  and  cargo,  or  any  part  thereof,  be  good  *Prize 
-I  they  are  completely  justified.  And  although  the  whole  property 
may,  upon  a  hearing,  be  restored;  yet,  if  there  was  probable  cause  of 
capture,  they  are  not  responsible  in  damages,  (m)  But,  on  the  other 
hand,  they  may,  under  circumstances  according  to  the  degree  of  doubt 
or  suspicion  thrown  upon  the  case,  either  from  defects  of  papers,  the 
nature  of  the  voyage,  or  the  conduct  of  the  captured  crew,  be  entitled  to 
receive  their  costs  and  expenses  in  bringing  in  the  property  for  adjudi- 
cation. The  circumstances  are  of  course  very  various,  which  may  con- 
stitute a  probable  cause  of  capture.  They  were  much  discussed  in  the 
case  of  the  Ostsee  decided  by  the  Judicial  Committee  of  the  Privy  Council 
in  1855;  but  it  was  not  the  intention  of  that  tribunal  to  alter  the  pre- 
vious practice  on  this  subject,  (n) 

CCCCXLVI.  Both  in  considering  what  reasons  may  be  sufficient  to 
justify  a  captor  in  bringing  a  vessel  into  the  Prize  Court  for  adjudica- 
tion, and  also  in  applying  the  principles  to  be  collected  from  decided 
cases  upon  this  subject,  it  is  very  necessary  to  bear  in  mind  the  distinction 
between  two  cases,  viz. : — 

1.  The  case  of  a  vessel  seized  in  the  port  or  harbour  of  the  Bellige- 
rent. 

2.  The  case  of  a  vessel  seized  upon  the  high  seas. 

In  the  (1.)  former  case  the  seizor  has  opportunity  and  means  of  obtain- 
ing proper  legal  advice  as  to  the  course  which  he  shall  pursue.  And 
though  even  in  this  case  much  evidence  must,  until  the  examination  of 
witnesses, — that  is,  of  a  portion  of  the  crew  on  board  the  captured 
vessel, — remain  uncertain,  and  much  allowance  must  be  made  for  the 
necessary  ignorance  of  the  captor  with  respect  to  the  possibility  of  expla- 

sans  tirer  a  consequence." — Pothier  de  proprie'te',  No.  93.  Valin  sur  1'Ordonnance 
ubi  supra. 

(I)  u  Lesdits  preneurs  empeschans  aucuns  marchands,  navire  ou  marchandise 
sans  cause  raisonable,  ou  qu'ils  ne  soyent  nos  adversaires,  nostre  dit  admiral  sera 
deuement  restituer  le  dommage,  et  ne  permettra  plus  1'usage  qu'ont  a  ce  centre  raison 
tenue,  iceus  preneurs,  en  quoy  ils  ont  fait  et  donne  de  grands  domtnages  a  aucuns 
de  nos  alliez  par  feinte,  ou  fausse  couleur  qu'ils  mettoyent  de  non  cognoistre  s'ils 
estoyent  nos  adversaires,  ou  non,  qui  est  chose  bien  damnable,  centre  raison  et 
justice,  que  homme  soubs  telle  couleur  deust,  porter  dommage  ou  destourbier." — 
Ordonnance  de  1400,  art.  viii.  See  the  opinion  of  M.  Portalis  in  the  case  of  the 
Pigou,  2  Cranch's  (Amer.)  Rep.,  p.  98,  note  (a). 

(m)  Opinion  of  M.  Portalis,  in  the  case  of  the  Statira,  2  Cranch's  (Amer.)  Rep., 
p.  102,  note  (a),  and  Traite"  des  Prises  Maritimes,  ii.  p.  121,  a  De  Pist.  et  Duverd. 

(ri)  See  Aline  and  Fanny,  July,  1856. 
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nation  being  produced  by  the  claimant  to  do  away  with  the  effect  of  cir- 
cumstances, prima  facie,  *fraught  with  suspicion;  still  the  r*f;ft«-| 
reason  of  the  thing  requires  that  a  rule,  in  some  degree  less  L 
favourable  to  the  captor,  and  more  favourable  to  the  claimant,  should  be 
applied  to  cases  of  this  description  than  to  cases  falling  under  the  latter 
category,  viz.  (2.)  of  captures  made  upon  the  high  seas. 

The  captor  in  the  latter  case  is,  for  obvious  and  various  reasons,  inops 
consilii;  he  must  act  instantly,  and  without  opportunity  of  prosecuting 
a  minute  or  careful  investigation  into  all  the  circumstances  of  the  case. 

The  reason  of  the  thing  therefore  prescribes  that,  in  this  car,e,  if  the 
captor  has  acted  honestly,  a  less  amount  of  probable  cause — to  use  a 
phrase  now  stereotyped  in  the  Prize  Court — of  suspicion  shall  avail  not 
only  to  protect  him  from  the  payment  of  damage  to  the  vessel  seized,  but 
to  insure  to  him  the  payment  of  costs  from  her. 

During  the  present  war  (1856)  it  will  be  seen  that  in  the  English  Prize 
Courts  these  principles  have  certainly  not  been  strained  in  favour  of  the 
captor.  It  may,  perhaps,  be  questioned  whether  the  decisions  have  not 
tended  towards  a  contrary  extreme. 

But  in  England,  the  right  to  vessels  seized  in  ports  or  harbours  be- 
longs to  the  Lord  High  Admiral,  or  to  the  Commissioners — usually 
called  Lords  of  the  Admiralty — who  execute  his  office  under  the  autho- 
rity of  the  Crown.  The  Lord  High  Admiral  is  furnished  with  legal 
advice(o)  separate  and  distinct  from  that  which  is  possessed  by  the 
Crown.  This  is,  perhaps,  among  the  reasons  why  the  seizor  in  ports  or 
harbours  of  England  is  obliged  to  show  a  greater  amount  of  probable 
cause  than  the  captor  on  the  high  seas. 

But  in  general  it  may  be  observed,  that  if  the  ship  pretend  to  be 
neutral,  and  has  not  the  usual  documents  of  *such  a  ship  on  p,,rfi_-. 
board  ;(p)  if  the  cargo  be  without  any  clearance  ;(<?)  if  the  desti-  L 
nation  be  untruly  stated;  if  the  papers  respecting  the  ship  or  cargo  be 
false  or  colourable,  or  be  suppressed  or  spoliated ;  or  if  the  neutrality  of 
the  cargo  does  not  distinctly  and  fully  appear  ;(r)  if  the  voyage  be  from, 
or  to  a  blockaded  port,(s)  or  not  legal  to  the  parties  engaged  in  the 
traffic  ;(#)  if  the  cargo  be  of  an  ambiguous  character  as  to  contraband  ;(w) 
and  generally,  if  the  case  be  a  case  of  farther  proof;  all  or  any  of  these 
circumstances  furnish  a  probable  cause  for  capture,  and  justify  the  cap- 
tors in  bringing  in  the  ship  and  cargo  for  adjudication. 

CCCCXLVII.  Whenever  the  captors  are  justified  in  the  capture, 
they  are  considered  as  having  a  bonafide  possession,  and  are  not  respon- 

(o)  Advocate  and  Proctor  to  Her  Majesty  in  her  office  of  Admiralty.  These 
offices  are  of  high  antiquity.  See  them  fully  discussed  in  The  Rebeckah,  1  Rob. 
Adm.  Rep.,  p.  230. 

(p)  The  Anna,  5  Rob.,  p.  382.  (q)  Ibid. 

(r)  Vide  ante,  p.  552,  Report  of  1753.     Wheaton  on  Captures,  Appendix,  p.  320. 

(»)  The  Frederick  Molke,  1  Rob.,  p.  86. 

(t)  The  Walsingham  Packet,  2  Ib.,  p.  11.  The  Hoop,  1  Ib.,  p.  196.  The  St. 
Antonius,  1  Acton,  p.  113. 

(u)  The  Endraught,  1  Rob.,  p.  22.  The  Ringende  Jacob,  Ib.,  p.  89.  The  Jonge 
Margaretha,  Ib.,  p.  189.  The  Twende  Broder,  4  Ib.,  p.  33.  The  Frau  Margaretha, 
9  Ib.,  p.  92.  The  Ranger,  Ib.,  p.  125. 
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sible  for  any  subsequent  losses  or  injuries  arising  to  the  property  from 
mere  accident  or  casualty,  as  from  stress  of  weather,  recapture  by  the 
enemy,  shipwreck,  and  the  like  accidents,  (x) 

CCCCXLVIII.  They  are,  however,  in  all  cases  bound  for  fair  and 
safe  custody ;  and  if  the  property  be  lost  from  the  want  of  proper  care, 
they  are  responsible  to  the  amount  of  the  damage ;  for  subsequent  mis- 
con^uct  maJ  forf6^  the  fair  *title  of  a  bond  fide  possessor,  and 
make  him  a  trespasser  from  the  beginning. (y)  Therefore,  if  the 
Prize  be  lost  by  the  misconduct  of  the  Prize  Master,  or  from  neglecting 
to  take  a  pilot,  or  to  put  on  board  a  proper  Prize  Crew,  the  Court  will 
decree  restitution  in  value  against  the  captors. (2)  But  although  in 
general,  irregularity  of  conduct  in  captors  makes  them  liable  for  dama- 
ges ;  yet,  in  case  of  a  bond  fide  possession,  the  irregularity  to  bind  them 
must  be  such  as  produces  irreparable  loss;  as,  for  instance,  such  as  may 
prevent  restitution  from  an  enemy  who  recaptures  the  property. (a)  And 
in  cases  of  gross  misconduct,  the  Court  will  hold  the  commission  of  the 
captors  forfeited. (6)  But  if  the  injured  parties  lie  by  for  a  great  length 
of  time,  the  Court  will  not  issue  a  monition  to  the  captors  to  proceed  to 
adjudication,  even  when  misconduct  is  laid  as  the  ground  of  the  applica- 
tion.^) 

CCCCXLIX.  When  a  ship  is  captured,  it  is  the  duty  of  the  captors 
to  send  her  into  some  convenient  port  for  adjudication.^)  And  a  con- 
r*f;fiQT  venient  Port  is  such  a  port  as  the  ship  *may  ride  in  with  safety, 
-I  without  unloading  her  cargo ;(e\  and  the  captors  are  bound  to 
put  on  board  the  captured  ship  a  sufficient  Prize  Crew  to  navigate  the 
vessel  into  such  a  port,  unless  the  captured  crew  consent  to  navigate 
her,  which  in  general  they  are  bound  to  do ;  but  if  they  consent,  they 
cannot  afterwards  impute  any  fault  to  the  captors.  (f\ 

CCCCL.  The  treatment  of  the  captured  crew,  especially  of  a  crew  be- 
longing to  a  Neutral  State,  is  a  matter  of  grave  importance.  The  crew 
ought  not  to  be  handcuffed  or  put  in  irons,  unless  in  extreme  cases ;  for 

(z)  The  Betsey,  1  Ib.,  p.  93.  The  Catharine  and  Anne,  4  Ib.,  p.  39.  The  Caro- 
line, Ib.,  p.  256.  Del  Col  v.  Arnold,  3  Dallas's  (Amer.)  Rep.,  p.  333. 

(y)  The  Betsey,  1  Rob.,  p.  93.     The  Catharine  and  Anne,  4  Ib.,  p.  39. 

(z)  The  Der  Mohr,  3  Ib.,  p.  129.  The  Speculation,  2  Ib.,  p.  293.  The  William, 
6  Ib.,  p.  316.  Del  Col  v.  Arnold,  3  Dallas's  (Amer.)  Rep.,  p.  333.  Wilcocks  v. 
Union  Ins.  Comp.,  2  Binney's  (Amer.)  Rep.,  p.  574. 

(a)  The  Betsey,  1  Rob.,  p.  93.  (b)  The  Mariamne,  5  Ib.,  p.  9. 

(c)  The  Purissima  Conception,  6  Ib.,  p.  45. 

(d)  The  Huldah,  3  Ib.,  p.  235.     The  Madonna  del  Burso,  4  Ib.,  p.  169.     The  St. 
Juan  Baptista,  5  Ib.,  p.  33.     The  Wilhelmsberg,  Ib.,  p.  143.    The  Elsebe,  5  Ib.,  p. 
173.     The  Lively,  1  Gallison's  (Amer.)  Rep.,  p.  315. 

"  Enjoignons  aux  capitaines  qui  auront  fait  quelque  prise,  de  1'amener  ou  en- 
voyer  avec  les  prisonniers,  au  port  ou  ils  auront  arme",  a  peine  de  perte  de  leur 
droits,  et  d'amende  arbitraire ;  si  ce  n'est  qu'il  fussent  force's  par  la  tempete  ou 
par  les  ennemis,  de  relacher  en  quelque  autre  port,  auquel  cas  ils  seront  tenus 
d'en  donner  incessament  avis  aux  interresse's  a  1'armement." — L'Ordonnance  de 
1681,  1.  iii.  t.  ix.,  Des  Prises,  art.  vii.  See  also  the  Ordinance  of  1584,  art.  xliii., 
Col.  Mar.,  p.  113. 

(e)  The  Washington,  6  Rob.,  p.  275.     The  Principe,  Edwards,  p.  70. 

(/)  Wilcocks  v.  Union  Ins.  Comp.,  2  Binney's  (Amer.)  Rep.,  p.  574.  The  Re- 
solution, 6  Rob.,  p.  13.  The  Pennsylvania,  1  Acton,  p.  33.  The  Alexander,  1 
Gallison's  (Amer.)  Rep.,  p.  532.  S.  C.,  8  Cranch's  (Amer.)  Rep.,  p.  169. 
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if  unnecessarily  done,  the  Prize  Court  will  decree  damages  to  the 
injured  parties.^)  Captors  are  not  bound  to  explain  the  cause  of 
capture,  but  it  is  highly  proper  so  to  do,  as  the  master  may  explain  it 
away.  (A)  They  may  chase  under  false  colours,  but  the  Maritime  Law 
does  not  permit  them  to  fire  under  false  colours,  (i) 

*CCCCLL  They  have  no  right  to  make  any  spoliation  or  p^yA-i 
damage  to  the  captured  ship,  or  to  embezzle  or  convert  the  pro-  L 
perty,  or  to  break  bulk,  or  to  remove  any  of  the  property  from  the  ship, 
unless  in  cases  of  necessity,  or  where  obvious  reasons  of  policy,  or  the 
urgency  of  the  occasion,  justify  them  in  so  doing. (&)  And  in  every 
case  of  a  removal  of  property  from  a  captured  ship,  the  Court  expects 
to  be  satisfied  as  to  the  propriety  of  the  removal,  before  it  will  proceed 
to  adjudication.  But  if  any  of  the  captured  property  be  shown  to  be 
missing,  without  any  default  on  their  part,  as  where  it  is  lost  by  robbery 
or  burglary  after  unlivery,  they  are  not  responsible  for  the  loss. (A  And 
if  captors,  acting  bond  fide,  and  for  the  benefit  of  the  parties,  under 
peculiar  circumstances,  land,  or  even  sell,  the  Prize  Goods,  this  irregu- 
larity, if  not  injurious  to  the  parties,  will  not  be  held  to  deprive  them  of 
the  effects  of  a  lawful  possession. (m) 

CCCCLII.  If  the  capture  is  made  without  probable  cause,  the  captors 
are  liable  for  damages,  costs,  and  expenses  to  the  claimants. (w)  And 
the  Prize  Court  has  exclusive  authority  as  to  *the  allowance  of  r5!cf._1-. 
freight,  damages,  expenses,  and  costs  in  all  cases  of  captures  ',(o\  L 

(ff)  The  St.  Juan  Baptista,  5  Rob.,  p.  33.     The  Die  Fire  Darner,  Ib.,  p.  357. 

(A)  The  Juffrouw  Maria  Schroeder,  3  Ib.,  p.  147. 

(i)  The  Peacock,  4  Ib.,  p.  185.  "  Sa  Majeste  a  ordonne",  et  ordonne,  que  tous 
les  capitaines  commandans  ses  vaisseaux  ou  ceaux  armes  en  course  par  ses  sujets, 
seront  tenus  d'arborer  pavilion  franyais  avant  de  tirer  le  coup  d'assurance  ou  de 
semonce.  Defenses  tres  expresses  leur  sont  faites  de  tirer  sous  pavilion  Stranger, 
a  peine  d'etre  prive's  eux  et  leur  armateurs,  de  tous  le  provenu  de  la  prise,  qui  sera 
confisque  au  profit  de  sa  Majeste,  si  le  vaisseau  est  juge  ennemi,  et  en  cas  que  le 
vaisseau  soit  juge"  neutre,  les  capitaines  et  armateurs  seront  condamnes  aux  depens, 
dommages,  et  interets  des  proprietaires. — Ordonnance  de  17  Mars,  1696. 

(k)  The  Concordia,  2  Rob.,  p.  102.  L'Eole,  6  Ib.,  p.  220.  The  Washington, 
Ib.,  p.  275.  Clerk's  Praxis,  p.  163.  Del  Col  v.  Arnold,  3  Dallas's  (Amer;.)  Rep., 
p.  333. 

(1)  The  Maria,  4  Rob.,  p.  348.     The  Rendsberg,  6  Ib.,  p.  142. 

(m)  The  Princessa,  2  Ib.,  p.  31. 

(n)  Sir  W.  Scott  and  Sir  J.  Nicholl's  Letter  to  Mr.  Jay,  ante,  p.  551.  Opinion 
of  M.  Portalis  in  the  case  of  the  Pigou,  2  Cranch's  (Amer.)  Rep.,  p.  101,  note  (a). 
Del  Col  v.  Arnold,  3  Dallas's  (Amer.)  Rep.,  p.  333.  The  Charming  Betsey,  2 
Cranch's  (Amer.)  Rep.,  p.  64.  Maley  v.  Shattuck,  3  Cranch's  (Amer.)  Rep.,  p. 
458.  The  Triton,  4  Rob.,  p.  78.  Carnden  v.  Home,  4  Durnford  &  East's  Rep.,  p. 
385.  Fallijeff  v.  Elphinstone,  5  Brown's  Parl.  Cas.,  p.  343.  Clerk's  Praxis,  p.  162. 
The  Lively,  1  Gallison's  (Amer.)  Rep.,  p.  315. 

"  Si  la  prise  etoit  evidemment  mauvaise  de  maniere  qu'il  n'y  cut  rien  qui  fut 
capable  d'excuser  le  corsaire  ;  nul  doute  alors  que  la  main-leve'e  n'en  fut  ordonne"e, 
non  seulment  avec  exemption  de  tous  frais ;  mais  encore  avec  tous  depens,  dom- 
mages, et  interets  contre  1'armateur." — 2  Valin  sur  1'Ordonnance,  p.  336. 

(o)  Le  Caux  v.  Eden,  Doug.,  p.  594.  Lindo  v.  Rodney,  Ib.,  p.  613.  Smart  v. 
Wolff,  3  Durnford  &  East's  Rep.,  p.  223.  The  Copenhagen,  1  Rob.,  p.  289.  The 
St.  Juan  Baptista,  5  Ib.,  p.  33.  The  Die  Fire  Darner,  Ib.,  p.  357.  The  Betsey,  1 
Ib.,  p.  93.  Duckworth  v.  Tucker,  2  Taunton's  Rep.,  p.  7.  Jennings  v.  Carson,  4 
Cranch's  (Amer.)  Rep.,  p.  2.  Bingham  v.  Cabot,  3  Dallas's  (Amer.)  Rep.,  p.  19. 
The  United  States  v.  Peters,  Ib.,  p.  121.  Talbot  v.  Johnson,  Ib.,  p.  133.  2  Brown's 
Civ.  and  Adm.  Law,  p.  208. 
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and  though  a  mere  maritime  tort  unconnected  with  capture  jure  belli  may 
be  cognizable  by  a  Court  of  Common  Law,  yet  it  is  clearly  established 
that  all  captures  jure  belli,  and  all  torts  connected  therewith,  are  exclu- 
sively cognizable  in  the  Prize  Court. 

And  the  Prize  Court  will  not  only  entertain  suits  for  restitution  and 
damages  in  case  of  wrongful  capture,  and  award  damages  therefor ;  but 
it  will  also  allow  damages  for  all  personal  torts,  and  that  upon  a  proper 
case  laid  before  the  Court  as  a  mere  incident  to  the  possession  of  the 
principal  cause.  And  in  such  a  case  it  will  not  confine  itself  to  the  actual 
wrong-doer;  but  will  apply  the  rule  of  respondcat  superior,  and  decree 
damages  against  the  owners  of  the  offending  privateer  ;(/>)  and  where  the 
captured  crew  have  been  grossly  ill-treated,  the  Court  will  award  a  liberal 
recompense.^) 

As  the  Prize  Court  has  an  unquestionable  jurisdiction  to  apply  confis- 
r*^79T  ca^on  by  way  of  penalty  for  falsity,  fraud,  and  ^misconduct  of 
.,4  citizens  as  well  as  of  Neutrals  ;(r)  so  it  may,  in  like  manner,  de- 
cree a  forfeiture  of  the  rights  of  Prize  against  Captors,  where  they  have 
been  guilty  of  gross  irregularity,  or  criminal  neglect,  or  wanton  impro- 
priety and  fraud.  It  is  a  part  of  the  ancient  law  of  the  Admiralty,  in- 
dependent of  any  statute,  that  captors  may,  by  their  misconduct,  forfeit 
the  rights  of  Prize  ;  and  in  such  cases  the  property  is  condemned  to  the 
Government  generally.  And  this  penalty  has  been  frequently  enforced, 
not  only  where  the  captors  have  been  guilty  of  fraud,(s)  but  also  where 
they  have  violated  the  instructions  of  Government  relative  to  bringing 
in  the  Prize  Crew,  and  have  proceeded  without  necessity  to  dispose  of 
the  property  before  condemnation  ;(t)  so  where  the  captors  have  rescued 
a  Prize  Ship  from  the  custody  of  the  Marshal,  after  a  monition  duly 
served,  (u)  In  short,  the  Court  is  the  constitutional  guardian  of  the 
public  interests  in  relation  to  matters  of  Prize ;  and  wherever  there  is 
any  deviation  from  the  regular  course  of  proceedings,  it  expects  to  have 
a  sufficient  reason  shown  for  that  deviation,  before  it  will  give  the  captors 
any  of  the  ordinary  benefits  of  Prizes  captured  by  them. (a;) 

(p)  Del  Col  v.  Arnold,  3  Dallas's  (Amer.)  Rep.,  p.  333.  The  Anna  Maria,  2 
Wheaton's  (Amer.)  Rep.,  p.  327.  Bynk.  Q.  J.  Pub.,  1.  i.  c.  19.  Du  Ponceau's 
Translation,  p.  147. 

(q)  The  St.  Juan  Baptista,  5  Rob.,  p.  33.  The  Die  Fire  Darner,  Ib.,  p.  357.  The 
Lively,  1  Gallison's  (Amer.)  Rep.,  p.  315. 

(r)  The  Johanna  Tholen,  6  Rob.,  p.  75.     Oswell  v.  Vigne,  15  East,  p.  70. 

(*)  The  Thomas  Gibbons,  8  Cranch's  (Amer.)  Rep.,  p.  421.  The  George,  2 
Wheaton's  (Amer.)  Rep.,  p.  278. 

(t)  La  Reine  des  Anges,  Stewart,  p.  9.  (u)  The  Cossack,  Ib.,  p.  513. 

(y)  "Et  si  aucuns  desdicts  preneurs  en  leur  voyage  en  especial  auoient  commis 
faute  teile  qu'ils  fussent  attaints  d'auoir  enfondre"  aucuns  Nauires,  ou  noyer,  les 
corps  des  prisonniers  descendus  a  terre  un  aucune  loingtaine  coste,  pour  celer  le 
larrecinet  et  meffaict,  voulons  que  sans  quelque  delay,  faueur  ou  deport,  nostre 
dit  admiral  en  face  faire  punition  et  iustice  selon  le  cas." — Ordonnance  de  1400, 
art.  vii. 

"  Si  aucuns  si  trouvent  avoir  commis  faute  en  leur  voyage,  soit  d'avoir  rnis  a 
fonds  aucuns  Navires,  ou  robb6  des  bieus  d'iceux  ou  noye  les  corps  des  Marchands, 
Maistres,  Conducteurs,  et  autres  personnes  desdits  navires,  ou  iceux  descendus  t\ 
terre  en  aucune  loingtaine  coste,  pour  celer  le  larcin  et  malfait,  ou  bien  quand  il 
adviendroit  comme  il  a  fait  quelques  fois  qu'aucuns  d'eux  se  trouvans  les  plus  forts 
viendront  a  ranconner  a  argent  les  navires  de  nos  subjets,  ou  d'aucuns  nos  amis  et 
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*The  usual  course  of  the  Court  is  by  way  of  monition ;  and  if  r*c«o-i 
that  process  be   disobeyed,  an   attachment  issues  against  the  L 
parties  in  contempt.     But  the  Court  may,  in  all  cases,  proceed,  in  the 
first  instance,  by  warrant  of  arrest  of  the  person  or  property,  to  compel 
security  to  abide  its  decree. 

CCCCLIII.  The  three  classes  of  cases^)  affecting  this  question  are  : 
(1.)  where  damages  have  been  given  or  refused  on  restitution.  (2.) 
Where  compensation  has  been  given,  or  refused,  the  Prize  being  lost  in 
the  hands  of  the  captors.  (3.)  Where,  although  restitution  was  decreed, 
the  captors  have  been  allotted  their  costs  and  expenses. 

I.  In  the  Gorier  Maritimo(z)  demurrage  was  given  for  unnecessary 
detention  and  unjustifiable  delay  in  proceeding  to  adjudication.  In  the 
Zee  Star(a)  demurrage  was  given  *to  the  claimants,  and  costs  and  ^^ ,-. 
expenses  refused  to  the  captors  (which  are  usually  allowed  even  L 
on  restitution,)  for  improper  delay  in  proceeding  to  adjudication.  In 
the  Triton(i)  costs  and  damages  were  given  to  the  claimant  of  the  goods, 
and  demurrage  for  the  ship,  for  seizure  on  an  insufficient  ground.  In 
the  Madonna  del  Curso  (cj  all  the  circumstances  concurred  of  a  seizure 
originally  unjustifiable,  protracted  detention,  and  improper  delay  in  pro- 
ceeding to  adjudication  :  costs  and  damageswere  given.  The  Peacock(«'j 
was  the  case  of  an  unjustifiable  detention  of  the  Prize  Vessel,  carried 
into  Lisbon,  and  delay  in  bringing  her  home  to  England  for  adjudica- 
tion. In  the  Wilhelnisberg,(e)  demurrage  was  allowed,  and  the  expenses 
of  the  application  given  against  the  captor,  for  loss  arising  from  his  not 
bringing  the  captured  vessel  to  the  most  convenient  port  for  adjudica- 
tion within  the  meaning  of  the  Prize  Act,  In  the  Zacheinan,(/)  which 
was  a  mistake  as  to  the  Law  of  Contraband  under  the  Swedish  Treaty, 
and  the  seizure  was  pronounced  perfectly  justifiable,  demurrage  was 
allowed  for  unreasonable  delay.  The  Anna(<?)  was  a  case  of  restitution, 

alliez :  voulons  que  sans  quelque  delay,  faveur  ou  deport,  le  dit  admiral  en  face 
ou  face  faire  justice  et  punition,  telle  que  ce  soit  exemples  a  tous  autres,  deues  in- 
formations des  cas  preallableinent  faites,  et  selon  qu'il  sera  cy-apres  ordonne".  Et 
pour  ce  que  souventes  fois  quand  une  prise  estoit  faite  sur  nos  ennemis  les  pre- 
neurs  estoyent  si  coustoumiers  de  user  de  leur  volentez  pour  leur  profit,  qu'ils  ne 
gordoyent  1'usage  toujours  et  de  toute  anciennete  sur  ce  ordonne  et  observe",  mais 
sans  crainte  de  Justice,  comme  innobe"diens  et  pilleurs,  eux  estans  encore  sur  mer 
rompent  les  coffres,  balles,  boujettes,  malles,  tonneaux  et  autres  vaisseaux,  pour 
prendre  et  piller  ce  qu'ils  peuvent  des  biens  de  la  prise,  en  quoy  ceux  qui  ont 
equippe,  et  mis  sur  les  navires  a  gros  despens  sont  grandement  foullez,  dont  ad- 
vient  souvent  de  grandes  noises,  debats  et  contentions.  Nous  prohibons  et  deffen- 
dons  a  tous  chefs,  Maistres,  contre  Maistres,  Patrons,  Quarteniers,  soldats,  et  com- 
pagnons,  de  ne  faire  aucune  ouverture  des  coffres,  balles,  &c.,  ny  autres  vaisseaux 
de  quelques  prises  qu'ils  facent,  ny  aucunes  choses  des  dits  prises  receler,  trans- 
porter, vendre,  ny  eschanger,  ou  autrement  alliener,  sins  ayent  a  representer  le 
tout  desdites  Prises,  ensemble  les  personnes  conduisans  le  navire,  audit  Admiral 
ou  Vice-Admiral  le  plustost  que  faire  se  pourra,  pour  en  estre  fait  et  dispose  selon 
qu'il  appartiendra,  et  comme  contiennent  nos  presentes  ordonnances,  et  ce  sur  peine 
de  confiscation  de  corps  et  des  biens." — Ordonnance  de  1584,  art.  xxxv.  xxxvii. 

(?/)  The  cases  respecting  damage  for  illegal  capture  and  detention  will  be  found 
collected  and  classified  in  9  Wheaton's  (Amer.)  Rep., p.  21,  note  6. 

(z)  1  Rob.,  p.  287.  (a)  4  Ib.,  p.  71. 

(b)  4  Rob.,  p.  78.  (c)  Ib.,  p.  169. 

(d)  Ib.,  p.  185.  (e)  5  Ib.,  p.  143. 

(/)  Ib.,  p.  152.  (g)  Ib.,  p.  373. 
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with  costs  and  damages,  for  a  violation  of  the  neutral  territory  of  the 
United  States.  The  seizure  itself  was  pronounced  to  be  unjustifiable, 
and  costs  and  damages  were  given,  because  the  Prize  Ship  was  improperly 
brought  from  the  mouth  of  the  Mississippi  to  England  for  adjudication, 
instead  of  being  carried  into  one  of  the  West  India  Islands.  In  the 
Washington, (7&)  damages  were  given  for  bringing  the  vessel  to  an  inconve- 
nient port.  The  Acteon(t')  was  an  American  ship  sailing  under  a  license,  un- 
lawfully seized  and  burnt.  The  St.  Antonio^)  was  sailing  under  a  license 
r#c7r-|  to  enter  a  Port  of  Holland,  but  was  seized  under  suspicion  of  an 
-I  *intention  to  go  to  a  French  port.  On  bringing  in,  the  captors 
offered  to  liberate  on  payment  of  their  expenses,  but  afterwards  retracted, 
and  went  on  to  adjudication.  There  was  a  decree  of  restitution,  and  the 
claimants  appealed  to  the  Lords  for  costs  and  damages ;  the  appeal  was 
rejected,  and  the  claimants  condemned  to  pay  the  costs  of  the  appeal. 
In  the  Catharina  Elizabeth^)  costs  and  damages  were  given  by  the 
Lords  for  carrying  the  captured  vessel  to  an  inconvenient  port.  In  the 
Louis,(m)  damages  were  refused  by  Sir  W.  Scott,  although  he  held  the 
seizure  clearly  illegal,  it  being  a  case  of  the  first  impression. 

II.  The  rule  on  the  subject  of  compelling  the  captors  to  proceed  to 
adjudication,  where  the  property  is  lost  in  their  hands,  is,  that  where 
the  seizure  is  unjustifiable,  the  captor  is  answerable  for  every  loss  or 
damage.  In  cases  of  justifiable  seizure,  he  is  responsible  for  due  diligence 
only,  and  is  held  to  simple  restitution  in  value. 

The  Carolina(n)  was  a  neutral  ship  which  had  been  employed  in  car- 
rying French  troops  to  Egypt,  and  was  taken  coming  away.  Had  she 
been  taken  in  actual  delicto  she  would  have  been  liable  to  condemnation. 
The  captors  were  held  exempt,  not  only  from  costs  and  damages,  but 
from  restitution  in  value,  the  ship  having  been  lost  while  in  their  pos- 
session by  stress  of  weather.  In  the  William (o\  the  original  seizure  was 
held  justifiable,  but  restitution  in  value  was  decreed  for  a  loss  occasioned 
by  not  taking  a  pilot  on  board,  but  no  damages  were  given.  In  the  Der 
Mohr(^)  the  original  seizure  was  considered  as  justifiable,  but  the  cap- 
tors were  held  responsible  to  make  restitution  in  value,  (not  for  costs  and 
damages,)  on  account  of  the  loss  of  the  vessel  by  the  ignorance  and  wil- 
fulness  of  the  Prize  Master. 

•"•^•"•'  ^n  general  the  Captors  are  allowed  their  expenses  *and 
costs  on  restitution,  whenever  there  is  probable  cause  of  cap- 
ture.^) The  only  exceptions  to  this  rule  are  where  there  has  been  some 
negligence  or  misconduct  on  the  part  of  the  captors.  There  are  a  great 
number  of  cases  decided  on  this  point  ;(/•)  but  all  adjudicated  upon  this 
principle. 

If  the  captors  unjustifiably  neglect  to  proceed  to  adjudication,  the 
Court  will,  in  case  of  restitution,  decree  demurrage  against  them.(s)  So, 

(h)  6  Rob.,  p.  275.  (»)  2  Dodson,  p.  48.  (&)  Acton's  Rep.,  p.  113. 

(I)  Acton,  p.  309.  (m)  2  Dodson,  p.  210.  (n)  4  Rob.,  p.  256. 

(o)  6  Ib.,  p.  316.  (p)  3  Ib.,  p.  129. 

(q)  The  Imina,  3  Rob.,  p.  167.     The  Principe,  Edwards,  p.  70. 
(r)  The  Marianna  Flora,  Wheaton's  (Amer.)  Rep.,  vol.  xi.  p.  21,  note  (b). 
(s)  The  Gorier  Maritime,  1  Rob.,  p.  287.     The  Madonna  del  Burso,  4  Ib.,  p.  169. 
The  Peacock,  Ib.,  p.  185.     The  Anna  Catharina,  6  Ib.,  p.  10. 
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also,  if  the  captors  agree  to  restitution,  but  unreasonably  delay  it,  de- 
murrage will  be  allowed  against  them.(f)  After  an  acquittal,  a  second 
seizure  may  be  made  by  other  captors ;  but  it  is  at  the  peril  of  damages 
and  costs,  in  case  of  failure. (u)  And  although  a  spoliation  of  papers  be 
made,  yet,  if  it  be  produced  by  the  misconduct  of  captors,  as  by  firing 
under  false  colours,  it  will  not  protect  them  from  damages  and  costs,  (x) 
Nor  is  it  an  objection  in  the  Prize  Court  against  awarding  damages  and 
costs,  that  the  ship  is  not  navigated  by  a  proper  proportion  of  seamen  of 
her  own  country,  according  to  its  navigation  laws ;  for  that  is  an  irregu- 
larity which  must  be  referred  to  another  branch  of  the  Admiralty  Juris- 
diction.^) 

CCCCLIV.  As  to  the  time  within  which  a  suit  may  be  brought  in  the 
Admiralty  for  damages  for  an  illegal  capture,  it  may  be  observed,  that  as 
the  Statute  of  Limitations  does  not  apply  to  Prize  Causes,  there  is  no 
time  during  the  existence  of  the  Prize  Commission  in  which  captors  may 
not  be  legally  called  on  to  proceed  to  adjudication,  for  the  purpose  of 
awarding  *damages  against  them.  (2)  But  the  Court  will  extend,  r*r.<7>7-\ 
by  equity,  the  principles  of  the  Statute  of  Limitations  to  Prize  L 
Causes ',  and  therefore,  it  will  not,  after  a  great  lapse  of  time,  compel  the 
captors  to  proceed  to  adjudication,  or  entertain  a  suit  for  damages  for  a 
supposed  illegal  capture. (a) 

CCCCLV.  In  respect  to  the  measure  of  damages,  where  the  vessel  and 
cargo  are  actually  lost,  it  is  usual  to  alloV  the  actual  value  of  the  pro- 
perty. (5)  And  where  a  prize  had  been  illegally  condemned  by  a  Vice 
Admiralty  Court,  erected  by  the  commanders  in  the  West  Indies,  under 
a  misapprehension  that  they  possessed  an  authority  to  erect  such  Courts, 
and  afterwards  restitution  in  value  was  decreed  by  the  High  Court  of 
Admiralty  in  England,  the  Court  allowed  the  invoice  value,  10  per  cent, 
profit,  and  freight,  as  well  where  the  ship  and  cargo  belonged  to  the 
same  persons  as  where  they  were  separately  owned. (c)  What  items  may 
properly  form  part  of  the  damages,  depends  upon  the  nature  and  circum- 
stances of  the  case ;  and  for  guides  to  direct  his  judgment,  the  reader  is 
referred  to  the  cases  mentioned  in  the  note.(e?)  *Where  dama- 
ges  and  costs  are  allowed,  if,  after  they  are  assessed,  payment  is 
delayed,  the  Court  will  allow  interest  upon  the  principal  sum  from  the 
time  of  assessment,  although  it  includes  interest  as  well  as  principal,  (e) 

(t)  The  Zee  Star,  4  Ib.,  p.  71.  (u)  The  Mercurius,  1  Ib.,  p.  80. 

(x)  The  Peacock,  4  Ib.,  p.  185.  (y)  The  Nemesis,  Edw.,  p.  50. 

(z)  The  Mentor,  1  Rob.,  p.  179.     The  Huldah,  3  Ib.,  p.  235. 

(a)  The  Susannah,  6  Rob.,  p.  48. 

(b)  Del.  Col.  v.  Arnold,  3  Dallas's  (Amer.)  Rep.,  p.  333.     Maley  v.  Shattuck,  3 
Cranch's  (Amer.)  Rep.,  p.  458.     The  Anna  Maria,  2  Wheaton's  (Amer.)  Rep.,  p. 
327. 

(c)  The  Lucy,  3  Rob.,  p.  208. 

(d)  Le  Caux  v.  Eden,  Doug.,  pp.  594,  596.    Talbot  v.  Janson,  3  Dallas's  (Amer.) 
Rep.,  pp.  133,  170.     Cotton  v.  Wallace,  Ib.,  pp.  302,  304.     The  Charming  Betsey, 
2  Cranch's  (Amer.)  Rep.,  p.  64.    Maley  v.  Shattuck,  3  Ib.,  p.  458.    The  Narcissus, 
4  Rob.,  p.  20.     The  Zee  Star,  Ib.,  p.  71.    The  Corier  Maritime,  1  Ib.,  p.  287.    The 
St.  Juan  Baptista,  5  Ib.,  p.  33.     The  Die  Fire  Damei,  Ib.,  p.   357.     The  Anna 
Catharina,  6  Ib.,  p.  10.     The  Driver,  5  Ib.,  p.    145.     The  Lively,   1   Gallison's 
(Amer.)  Rep.,  p.  315.     The  Anna  Maria,  2  Wheaton's  (Amer.)  Rep.,  p.  327. 

(e)  The  Driver,  5  Rob.,  p.  145. 
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CCCCLVI.  As  to  the  mode  of  assessing  damages,  it  is  usual  for  the 
Court  to  refer  the  subject  to  commissioners,  to  make  inquiry  and  return 
a  regular  report  to  the  Court,  of  the  several  items  and  amount  of  dama- 
ges. But  in  their  report,  they  should  state  the  principles  upon  which 
they  proceed  in  making  allowances,  where  the  items  do  not  explain 
themselves,  and  not  report  a  gross  sum  without  specification  or  explana- 
tion.(/) 

CCCCLVII.  In  respect  to  the  persons  who  are  liable  for  costs  and 
damages,  it  may  be  observed,  that  the  general  rule  in  respect  to  public 
ships  is,  that  the  actual  wrong-doer,  and  he  alone,  is  responsible.  (#)  It 
is  not  meant  by  this,  that  the  crew  of  the  capturing  ship  are  responsible 
for  the  seizure  made  in  obedience  to  the  commands  of  their  superior;  for 
by  the  Prize  Law  the  act  of  the  commander  is  binding  upon  the  interests 
of  all  under  him,  and  he  alone  is  responsible  for  damages  and  costs.(A) 
The  meaning  of  the  rule  is,  that  the  person  actually  ordering  the  seizure, 
is  liable  for  the  damages,  and  not  his  superior  in  command,  (who  has  not 
concurred  in  the  particular  act,)  simply  from  the  fact,  that  the  seizor  is 
acting  within  the  scope  of  his  general  orders. (?')  Therefore  a  suit  can- 
not be  maintained  against  an  admiral  upon  a  station  who  is  not  privy  to 
the  act  of  seizure  ;(fy  nor  a  commodore,  who  commands  the  squadron, 
but  gives  no  orders  for  the  capture. (?)  In  short,  the  actual  wrong-doer 
I~*'7Q~1  *s  *^e  Person  *to  answer  iQ  judgment,  and  to  him  responsibility 
-I  is  attached  by  the  Court.  He  may  have  other  persons  respon- 
sible over  to  him,  and  that  responsibility  may  be  enforced ;  as,  for  in- 
stance, if  a  captain  make  a  wrongful  seizure  under  the  express  orders  of 
his  admiral,  that  admiral  may  be  made  answerable  in  the  damages  occa- 
sioned to  the  captain  by  the  improper  act.  But  it  is  the  constant  and 
invariable  practice  of  the  Prize  Court,  to  have  the  actual  wrong-doer  the 
party  before  the  Court :  and  the  propriety  of  the  practice  is  manifest ;  be- 
cause if  the  Court  was  once  to  open  the  door  to  complaints  founded  on 
remote  and  consequential  responsibility,  it  would  be  difficult  to  say  where 
it  is  to  stop.(m) 

CCCCLVIII.  In  the  case  of  private  armed  vessels  the  owners,  as  well 
as  the  masters,  are  responsible  for  the  damages  and  costs  occasioned  by 
illegal  captures ;  and  this  is  to  the  extent  of  the  actual  loss  and  injury, 
even  if  it  exceeds  the  amount  of  the  bond  usually  given  upon  the  taking 
out  of  commissions  for  Privateers,  (n)  But  the  sureties  to  the  bond  are 

(/)  The  Charming  Betsey,  2  Cranch's  (Amer.)  Rep.,  p.  64.  The  Lively,  1  Gal- 
lison's  (Amer.)  Rep.,  p.  315. 

(g)  The  Mentor,  1  Rob.,  p.  179.         (A)  The  Diligentia,  1  Dodson,  p.  404. 

(at)  The  Mentor,  1  Rob.,  p.  179.  (k)  Ibid.,  p.  179. 

(I)  The  Eleanor,  2  Wheaton's  (Amer.)  Rep.,  p.  346. 

(TO)  The  Mentor,  1  Rob.,  p.  179.  The  principles  applicable  to  this  class  of  cases 
are  fully  developed  in  the  opinion  in  the  case  of  The  Eleanor,  to  which  the  reader 
is  respectfully  referred. — 2  Wheat.  (Amer.)  Rep.,  p.  346. 

(n)  Bynk.,  Q.  J.  Pub.,  1.  i.  c.  xix.  Du  Ponceau's  ed.,  p.  147.  Talbot  v.  Three 
Brigs,  1  Dall.,  (Amer.)  Rep.,  p.  95.  S.  C.,  1  Hall,  Am.  Law  Journ.,  p.  140.  The 
Die  Fire  Darner,  5  Rob.,  p.  357.  The  Der  Mohr,  3  Ib.,  p.  129.  See  also:— The 
Girolamo,  3  Hagg.,  p.  187.  2  Brown's  Civ.  and  Adm.  Law,  p.  140.  Del  Col  v. 
Arnold,  3  Dall.  (Amer.)  Rep.,  p.  333.  The  Anna  Maria,  2  Wheat.  (Amer.)  Rep., 

p.    • '  -  i  . 

Pothier  holds,  that  the  owner  of  the  privateer  may  entirely  discharge  himself 
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Responsible  only  to  the  extent  of  the  sum  in  which  they  are  r*CoAn 
bound.(o) 

And  if  a  person  appear  on  behalf  of  the  captain  of  a  private  ship  of 
war,  and  give  security  in  his  own  name  with  sureties,  instead  of  the  cap- 
tain, he  is  liable  in  the  same  manner  as  the  captain,  as  a  principal  in  the 
stipulation.^)  And  a  part  owner  of  a  private  armed  ship  is  not  exempted 
from  being  a  party  to  a  suit,  on  a  motion  to  bring  in  the  prize  proceeds 
and  proceed  to  adjudication,  in  consequence  of  having  made  compensa- 
tion for  his  share  to  the  claimant,  and  *received  a  release  from  r^ro-i-i 
him;  for  the  claimant  has  a  right  to  the  answer  of  all  parties,  L 
even  supposing  that  the  decree  ought  not  to  be  enforced  against  such 
part  owner.  (2)  And  in  a  Court  of  Law  of  Nations  a  person  may  be 
holden  a  part  owner  of  a  privateer,  although  his  name  has  never  been 
inserted  in  the  bill  of  sale  or  the  ship's  register/r) 

CCCCIX.  Where  the  captors  from  any  cause  whatsoever,  as  from  loss 
of  the  property,  or  from  fraud  or  negligence,  omit  to  bring  the  case 
before  the  Court  for  adjudication,  the  claimant  may  apply  to  the  Court 
for  a  monition  to  the  captors,  to  proceed  forthwith  to  adjudication. (s) 
And  upon  their  neglect  so  to  do  after  service  and  return  of  the  monition, 
the  Court  will,  if  a  proper  case  is  laid  before  it,  proceed  to  award  resti- 
tution, with  damages  and  costs. (t\ 

from  the  responsibility  beyond  the  amount  of  the  penalty  in  his  bond,  by  aban- 
doning the  vessel  to  the  iujured  party. — De  Propriete"  No.  92  ;  but  Valin  decides 
that  the  Prize  Law  controls,  in  this  respect  the  provision  of  the  Municipal  Law  of 
France,  by  which  indeed  the  owners  of  merchant  vessels  are  discharged  from  their 
responsibility  by  abandoning  the  ship  and  freight,  in  like  manner,  as  they  are  by 
the  British  statute  7  Geo.  2,  c.  15.  The  Girolamo,  3  Haggard's  (Adm.)  Rep.,  p. 
177. 

"En  conformitd  des  dits  Re"glemens  de  1704  et  1744  (giving  costs  and  damages 
to  neutrals  wrongfully  seized)  il  fait  done  tenir  aujourd'hui  sans  e"gard  a  la  dispo- 
sition de  1'art.  3,  du  titre  des  proprie"taires,  &c.,  et  du  present  article,  en  tant  qu'il 
limite  le  cautionnement  a  la  somme  de  15,000  livres  que  1'armateur  repondra  inde"- 
finiment  de  tous  les  dommages  et  interets  resultans  des  delits  et  depredations  des 
gens  de  son  corsaire,  et  des  prises  irregulieres  par  eux  faites,  sans  pouvoir  meme 
s'en  defendre  en  payant  la  somme  de  15,000  livres  pour  laquelle  il  aura  donne 
caution,  et  en  declarant  en  meme  temps  qu'il  abandonne  outre  cela  son  navire  avec 
tons  ces  agrets,  apparaux  et  autres  d^pendances,  relativement  a  1'art.  2,  du  meme 
titre  des  proprietaires.  &c.,  dont  la  disposition  n'est  plus  applicable  en  matiere 
d'armement  en  course,  que  celle  de  1'art.  3,  attendu  ces  memes  re"glemens  qui  forme 
une  decision  particuliere  a  cet  e"gard. — Sur  1'Ordonnance,  1.  iii.  t.  ix.,  Des  Prises, 
art.  2. 

Such  appears  to  have  been  the  former  law  of  France,  but  it  was  changed  by  the 
new  commercial  code: — "Les  proprie"taires  de  navires  e"quipes  en  guerre,  ne  seront 
toutefois  responsables  des  debits  et  depredations  commis  en  mer,  par  les  gens  de 
guerre  qui  sont  sur  leur  navires,  ou  par  les  Equipages,  que  jusqu'a  concurrence  de 
la  somme  pour  laquelle  ils  auront  donne"  caution,  a  moins  qu'ils  n'en  soient  parti- 
cipans  ou  complices." — Code  de  Commerce,  art.  217. 

But  the  laws  of  the  United  States  of  North  America  not  only  contain  no  such 
provision,  but  have  not  even  adopted  the  British  statute,  by  which  the  owners  are 
discharged  in  ordinary  cases  by  abandoning  the  vessel  and  freight  to  the  injured 
party:  there  can  be  no  doubt  that  the  responsibility  of  the  owners  of  privateers 
is  not  limited  either  to  the  penalty  of  the  bond,  or  the  value  of  the  vessel. 

(o)  Du  Ponceau's  Bynk.,  p.  149.     2  Valin,  sur  1'Ordonnance,  p.  228. 

(p)  King  v.  Ferguson,  Edw.,  p.  84.         (q)  The  Karasan,  5  Rob.,  p.  291. 

(r)  The  Nostra  Signora  de  los  Dolores,  1  Dodson,  p.  290. 

(s)  The  William,  4  Rob.,  p.  214. 

(t)  The  Huldah,  3  Ib.,  p.  205.     The  Susanna,  6  Ib.,  p.  48. 
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It  is  the  usual  practice  for  a  party  to  give  in  his  claim  in  the  first 
instance,  before  calling  upon  the  captors  to  proceed  to  adjudication ;  but 
it  will  not  necessarily  vitiate  the  process,  if  there  has  been  no  claim. 
If  it  should  in  any  manner  come  to  the  knowledge  of  the  Court  that  a 
seizure  has  been  made  in  the  nature  of  prize,  and  that  no  proceedings 
had  been  instituted,  it  would  be  the  duty  of  the  Court  to  direct  pro- 
ceedings to  be  commenced. (u\  The  same  object  is  often  effected  by  the 
claimants  by  an  original  suit  for  restitution,  on  a  petition  setting  forth 
all  the  facts,  and  praying  for  a  decree  of  restitution  either  in  rem  or  in 
value  with  damages. (a) 

*CCCCLX.  Whether  the  proceeding  be  in  the  one  form  or 
the  other,  the  rights  of  all  parties  remain  the  same.  The  burden 
of  proving  the  neutrality  of  the  property  rests  on  the  claimants ;  and 
when  that  is  shown,  the  existence  of  the  probable  cause  of  capture  is  to 
be  established  by  the  other  side;  and  each  party  has  a  right  to  the 
answer  of  the  other  upon  all  proper  interrogatories,  supported  by  oath.(y) 

CCCCLXI.  B.  The  Rights  and  Duties  of  Claimants  with  respect  to 
the  Conduct  of  the  Suit. 

It  is  scarcely  necessary  to  observe  that  the  subject  of  the  enemy 
cannot,  except  perhaps  under  very  exceptional  circumstances,  be  a 
claimant.  He  has  no  persona  standi,  as  civilians  say,  in  the  Court  of 
his  enemy. 

In  cases  where  no  claim  is  made  in  consequence  of  this  position  of 
law,  condemnation  passes  as  a  matter  of  course — to  borrow  the  language 
of  Lord  Stowell,  « the  enemy  proprietor  is  necessarily  absent  by  opera- 
tion of  law,  and  yet  the  sentence  is  completely  valid  as  well  against  him 
as  against  all  the  world."(z)  Such  an  exception  giving  a  persona  standi 
to  the  enemy  exists  in  the  case  of  a  ship  sailing  under  a  cartel(a)  agree- 
ment, or  a  flag  of  truce,  and  captured  by  mistake  of  the  captor,  or  under 
circumstances  of  suspicion.  The  enemy  master  may  appear  and  claim 
restitution ;  and  it  is  the  duty  of  the  Prize  Court  to  uphold  in  a  liberal 
spirit  the  good  faith  of  any  agreement  of  this  kind,  and  to  reject  any 
argument  drawn  from  the  mala  fides  of  the  other  party  as  warranting  a 
reciprocal  perfidy.  (5) 

(u)  The  William,  4  Ib..  p.  214. 

(x)  Del  Col  v.  Arnold,'  3  Dallas's  (Amer.)  Rep.,  p.  333.  Maley  v.  Shattuck,  3 
Cranch's  (Amer.)  Rep.,  p.  458.  Jennings  v.  Carson,  4  Ib.,  p.  2.  The  Anna  Maria, 
2  Wheaton's  (Amer.)  Rep.,  p.  327.  The  Eleanor,  2  Ib..  p.  34*7. 

(y)  Maley  v.  Shattuck,  3  Cranch's  (Amer.)  Rep.,  p.  458. 

(*1  The  Falcon,  6  Rob.,  p.  199. 

(a)  Vide  ante,  P.  161,  p.  2,  3,     The  Daifjie,  3  Rob.,  p.  143. 

(b)  "  When  this  case  came  on  before,  the  Court  intimated  a  disposition  to  sus- 
tain the  claim,  if  it  should  appear  to  have  been  the  understanding  of  the  parties, 
and  particularly  of  the  party  granting  the  permission,  that  a  ship  sailing  on  this 
service,  under  a  flag  of  truce,  should  be  protected,  though  not  strictly  a  cartel. 
Whether  the  British  commander  might  have  exceeded  his  powers,  or  have  made 
an  improvident  concession,  would  not,  I  think,  supersede  the  obligation  which 
this  Court  would  feel  itself  under  to  support  the  good  faith  of  the  agreement  on 
•which  the  other  party  had  acted  with  confidence  ....    Something  has  been 
said  of  the  bad  faith  which  the  Government  of  France  has  practised  on  some 
similar   occasion,  in   detaining   a  vessel  sent   regularly  as  a   cartel   ship  from 
this  country  to  a  port  of  France.     Such  a  behaviour  would  on  no  account  be 
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*CCCCLXII.  The  principal  duty  of  the  claimants  is  to  resort  r#eoq-i 
only  to  legal  means  of  redress,  and  to  abstain  from  the  use  of  L 
violence.     A  lawful  force,  they  are  to  remember,  cannot  be  lawfully 
resisted,  (c) 

CCCCLXIII.  The  master  of  the  captured  vessel,  or  his  correspon- 
dent, or  his  Consul,  applies  to  a  Procurator  of  the  Prize  Court,  who  pre- 
pares their  claim  supported  by  an  affidavit  which  contains  an  affirmative 
proposition  as  to  neutral,  friendly,  or  subjects'  proprietorship,  and  a 
negative  proposition  as  to  the  absence  of  any  enemy  interest. (cZ)  In  like 
manner  the  whole  or  different  parts  of  the  cargo  must  be  claimed.  Secu- 
rity for  costs  may  or  may  not  be  required  of  him  as  of  every  foreign 
suitor  according  to  the  general  principles  of  International  Law  upon  the 
subject.  He  has  a  right  to  obtain  copies  and  translations  of  such  papers 
as  he  thinks  fit  to  use. 

And,  as  has  been  emphatically  laid  down  by  the  English  Prize  Court 
during  the  present  war,  all  presumptions  arising  from  any  deficiency 
in  the  Belligerent's  Tribunal  are  to  be  construed  in  favour  of  the 
claimant.  (e\ 

CCCCLXIV.  A  party  to  be  entitled  to  assert  a  claim  in  the  Prize 
Court,  must  be  the  general  owner  of  the  property;  for  a  person  who  has 
a  mere  lien  on  the  property  for  a  debt  due,  *whether  liquidated 
or  unliquidated,  is  not  so  entitled ;(/)  and  the  same  rule  has 
been  applied,  in  America,  to  a  mortgage,  where  the  mortgagor  is  left  in 
possession.^?)  The  rule  that  a  claimant  is  not  admitted  to  claim,  who 
is  engaged  in  the  traffic  prohibited  by  the  Municipal  Laws  of  the  country, 
is  applied  only  to  citizens  or  subjects,  and  not  to  foreign  neutral  pro- 
prietors.(A)  But  to  citizens  or  subjects  the  rule  equally  applies,  whether 
the  transaction  is  between  original  contractors  or  under  a  sub-contract.^') 
And  an  inactive  or  sleeping  partner  cannot  receive  restitution  in  a  trans- 
action in  which  he  could  not  be  lawfully  engaged  as  a  sole  trader. (&) 
If  enemy's  property  be  fraudulently  blended  in  the  same  claim  with 
neutral  property,  the  latter  is  liable  to  share  the  fate  of  the  former.  (?) 

CCCCLXV.  An  appearance  by  a  Proctor  for  the  claimants,  duly 
entered,  cures  all  defects  of  process,  such  as  the  want  of  a  monition  or  of 
due  notice. (m)  And  even  assuming  that  one  partner  has  no  authority 
to  appoint  a  proctor  for  all  the  partners,  yet  a  general  appearance  for  all 

resorted  to  as  a  precedent,  to  which  this  Court  would  attend,  in  considering  the 
proper  effect  of  the  proceedings  of  these  parties  in  this  transaction." — The  Mary, 
5  Rob.,  p.  199. 

(c)  Vide  ante,  p.  11. 

(d)  The  Adeline,  9  Cranch's  (Amer.)  Rep.,  p.  244.     The  Sally,  3  Rob.,  p.  300, 
note. 

(e)  The  Ottawas,  (July  3rd,  1855,)  Prize  Court. 

(/)  The  Eenrom,  2  Rob.,  pp.  1-5.  The  Tobago,  5  Rob.,  p.  218.  The  Francis, 
Thompson's  Claim,  8  Cranch's  (Amer.)  Rep.,  p.  355.  Id.  Irving's  Claim,  Ib.,  p. 
418.  The  Marianna,  6  Rob.,  p.  24. 

(ff)  Bolch  v.  Barrel,  Bee's  (Amer.)  Rep.  p.  74. 

(h)  The  Recovery,  6  Rob.,  p.  341.         (i)  The  Cornells  and  Maria,  5  Ib.,  p.  28. 

(k)  The  Franklin,  6  Ib.,  pp.  127-131. 

(I)  The  St.  Nicholas,  1  Wheaton's  (Amer.)  Rep.,  p.  481. 

(m)  Penhallow  v.  Doane,  3  Dallas's  (Amer.)  Rep.,  p.  54. 
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by  a  proctor  is  good  and  legally  binding.(ft)  In  cases  of  captures 
by  Government  ships,  the  proceedings  in  England  are  exclusively  carried 
on  by  the  officers  of  the  Government ;  and  no  other  persons  can  interfere 
to  support  or  pursue  a  suit,  where  they  do  not  consent.  (o\  Whether  the 
same  exclusive  authority  exists  in  the  North  American  United  States, 

has  never  been  *inade  the  subject  of  question  in  the  Supreme 

Court(p)  of  that  country. 
CCCCLXVI.  A  claimant  who  wishes  to  procure  the  restitution  of  any 
property  captured  as  Prize  must,  after  the  Prize  Libel  is  filed,  and  at 
or  before  the  return  of  the  monition  thereon,  or  time  assigned  for  the 
trial,  enter  his  claim  for  such  property  before  the  proper  Court.  And  if 
the  captors  omit,  or  unreasonably  delay  to  institute  Prize  proceedings, 
any  person  claiming  an  interest  in  the  captured  property  may  obtain  a 
monition  against  them,  citing  them  to  proceed  to  adjudication ;  which,  if 
they  omit  to  do,  or  to  show  cause  why  the  property  should  be  condemned, 
it  will  be  restored  to  the  claimants  proving  an  interest  therein.  And 
the  same  process  is  often  resorted  to  where  the  property  is  lost  or  de- 
stroyed, through  the  fault  or  negligence  of  the  captors,  in  order  to  obtain 
a  compensation  in  damages  for  the  unjust  seizure  and  detention. (5)  The 

c^m  should  be  made  *by  the  parties  interested,  if  present,  or, 

in  their  absence,  by  the  master  of  the  ship,  or  some  agent  of  the 
owners.  A  mere  stranger  will  not  be  permitted  to  interpose  a  claim 
merely  to  speculate  on  the  chances  of  an  acquittal,  (r) 

The  claim  must  be  accompanied  with  an  affidavit,  stating  briefly  the 
facts  respecting  the  claim  and  its  verity.  This  affidavit  should  be  sworn 
to  by  the  parties  themselves,  if  they  are  within  the  jurisdiction ;  but  if 
they  are  absent  from  the  country,  or  at  a  very  great  distance  from  the 
place  where  the  Court  is  held,  the  affidavit  may  be  sworn  to  by  an  agent. 
Before  a  claim  is  made,  and  affidavit  put  in  (which  should  always  be 

(n)  Hills  v.  Ross,  Ib.,  p.  231.  (o)  The  Elsebe,  5  Rob.,  p.  173. 

(p)  In  England  it  is  also  held,  that  the  power  of  the  Crown  to  direct  the  release 
of  property  seized  as  prize,  before  adjudication  and  against  the  will  of  the  captors, 
is  not  taken  away  by  any  grant  of  the  prize  conferred  in  the  Order  of  Council,  the 
proclamation,  or  the  Prize  Act;  (The  Elsebe,  5  Rob.,  p.  155,)  and  in  France  the 
captors  cannot,  after  the  prize  is  brought  in  for  adjudication,  terminate  the  pro- 
ceedings by  a  private  arrangement  with  the  claimants.  Such  an  arrangement  to 
be  valid  must  be  communicated  to  the  Procureur-General,  and  approved  by  the 
Court ;  because  the  rights  and  interests  of  the  State,  of  the  officers  and  crew  of 
the  capturing  vessel,  and  of  the  subjects  of  neutral  powers,  might  be  compro- 
mitted  by  such  an  arrangement. 

See  the  opinion  of  M.  Portalis,  on  this  question,  (Code  des  Prises,  par  Guichard, 
t.  vii.  p.  533.)  He  distinguishes  this  case  from  that  of  ransoms,  which  are  regu- 
lated by  peculiar  laws,  but  never  favoured  ;  and  he  cites,  in  support  of  his  opinion, 
several  ancient  arrets  of  council  and  rescripts  of  the  admiral. 

(q)  The  Betsey,  1  Rob.,  p.  93.  The  Mentor,  Ib.,  p.  181.  The  Huldah,  3  Ib.,  p. 
239.  The  Der  Mohr,  Ib.',  p.  129.  The  George,  Ib.,  p.  212.  The  William,  4  Ib., 
p.  215.  The  Susanna,  6  Ib.,  p.  48. 

(r)  "H  est  fait  tr'es  expresses  inhibitions  et  defences  &  loutes  sortcs  de  personncs  de 
reclamer  aucunes  des  prises  faites  par  ses  vaisseaux  de  guerre  ou  ecus  des  armateurs 
particuliers,  ni  faire  aucune  procedure  en  1'Amiraute,  sans  Stre  au  prealablc,  por- 
teurs  de  procurations  en  bonne  forme  de  ceux  pour  qui  Us  feront  les  reclamations,  et 
les  avoir  presentees  aux  officiers  de  1'Amiraute  des  ports  ou  les  prises  auront  etc" 
conduites  a  peine  de  600  livres  d'amende." — Ordonnance  du  30  Janvier,  1692. 
Re"glement  du  19  Juillet,  It 78. 
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special  if  the  case  stands  on  peculiar  grounds^  it  is  not  permitted  to  the 
parties  to  examine  the  ship's  papers,  and  the  preparatory  examinations 
in  order  to  shape  their  claims;  for  this  might  lead  to  great  abuses. 

CCCCLXVII.  But  if  it  be  necessary  to  ascertain  the  particulars  of  a 
claim,  the  Court  will,  upon  a  special  application,  suffer  so  many  of  the 
papers  to  be  examined  as  directly  relate  to  such  claim ;  but  a  sufficient 
reason  is  always  expected  to  be  shown  on  affidavit  to  sustain  such  an 
application. (s)  It  is  a  general  rule  that  no  claim  is  to  be  admitted  which 
stands  in  entire  opposition  to  the  ship's  papers  and  to  the  preparatory 
examinations. (£)  But  this  only  applies  to  cases  arising  during  the  war, 
and  not  to  cases  arising  before  the  war;(u)  and  it  is  not  so  inflexible  as 
to  exclude  the  interest  *of  a  citizen  or  subject,  where  there  is  an 
absolute  necessity  to  simulate  papers,  as  in  the  case  of  a  trade 
with  the  enemy  licensed  by  the  State. (a:)  It  is  also,  as  has  been  observed, 
a  general  principle  that  no  citizen  or  subject  can  be  admitted  to  claim 
in  a  Prize  Court,  where  the  transaction  in  which  he  is  engaged  is  in 
violation  to  the  municipal  laws  of  his  own  country.^)  Nor  can  a  person 
be  admitted  to  claim  where  the  trade,  in  the  carrying  on  of  which  he  is 
taken,  is  forbidden  by  the  law  of  nature,  and  by  the  municipal  laws  of 
his  own  country,  and  that  where  the  Court  is  sitting.^) 

After  a  claim  is  once  put  in,  it  is  not  amendable  of  course  ;  but  if  an 
amendment  is  wanted  to  correct  the  generality  of  the  original  claim,  it 
will  not  be  allowed,  unless  a  proper  case  is  made  out,  and  sufficient 
reasons  given  for  the  omission  in  the  first  instance,  (a) 

CCCCLXVIIL  At  the  return  day  of  the  process,  if  no  claim  be  at 
that  time  or  previously  interposed,  and  upon  proclamation  made  no  per- 
son appear  to  claim,  the  default  is  entered  on  the  record ;  and  the  Court 
will  then  proceed  to  examine  the  evidence,  and  if  proof  of  enemy's  pro- 
perty clearly  appear,  it  will  immediately  decree  condemnation ;  if  the  case 
appear  doubtful,  it  will  postpone  a  decision.  It  is  not  now  usual  to  con- 
demn the  goods  for  want  of  a  claim,  until  a  year  and  a  day(6)  have 
elapsed  from  the  time  of  the  return  of  the  *monition,  except  in  „ 

cases  where  there  is  a  strong  presumption,  and  reasonable  proof  L 
that  the  property  actually  belongs  to  an  enemy,  (c)     And  if  no  claim  be 
interposed  within  that  period,  the  property  is  condemned  of  course,  and 

(a)  The  Port  Mary,  3  Rob.,  p.  233. 

(t)  The  Vrouw  Anna  Catharina,  5  Ib.,  pp.  15-19.     La  Flora,  6  Ib.,  p.  1. 

(u)  The  Anna  Catharina,  5  Ib.,  p.  15.         (x)  La  Flora,  6  Rob.,  p.  1. 

(y)  The  Walshingham  Packet,  2  Ib.,  p.  77.  The  Etrusco,  4  Ib.,  p.  262,  n.  The 
Cornells  &  Maria,  5  Ib.,  p.  23.  The  Abby,  Ib.,  p.  251.  The  Recovery,  6  Ib.,  p.  341. 

(z)  The  Ainedie,  Edinburgh  Review,  vol.  xvi.  no.  21,  p.  426. 

(a)  The  Graaf  Bernstoff,  3  Rob.,  p.  109.     And  see  the  Sally,  Ib.,  p.  179. 

(6)  This  term  was  limited  by  the  Prize  Act  to  three  months,  17  Viet.  c.  18,  s. 
37,  unadvisedly,  as  it  seems  to  me.  See  the  Aspasia  and  the  Achilles,  before  the 
J.  C.  of  the  Privy  Council,  July,  1856:  term  extended  in  both  cases. 

"Si  par  la  deposition  de  t  equipage  et  la  vente  du  yaisseau  et  des  marchandises, 
on  ne  pent  decouvrir  sur  qui  la  prise  aura  ele  faite,  le  tout  sera  inventorie  et  apprecie 
et  unis  sous  bonne  et  sure  garde,  pour  etre  restitue  a  qu'il  appartiendra,  s'il  est  reclame 
dans  I' an  et  jour;  sinon  partage  comme  e"pave  de  la  mer,  e"galement  entre  nous, 
1'amiral,  et  les  armateurs.:) — Ordonnance  de  la  Marine  de  1681,  tit.  ix.  art.  xxvi. 

(c)  The  Staadt  Embden,  1  Rob.,  pp.  26,  29.  And  see  the  Heinrick  &  Maria,  4 
Ib..  p.  43.  Coll.  Ear.,  p.  88,  n. 
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the  question  of  former  ownership  is  precluded  for  ever,  the  owner  being 
deemed,  in  Law,  to  have  abandoned  it.fc?) 

CCCCLXIX.  C.  The  Pleadings  are  of  a  simple  character,  formed 
upon  the  rules  and  practice  of  the  Roman  law.  And  so  with  respect  to 
(D.,)  the  modes  of  Proof  and  the  reception  of  Evidence,  it  is  the  duty  of 
the  International  Tribunal  of  Prize  to  extend  any  technical  rules  respect- 
ing the  admissibility  or  evidence  which  may  prevail  in  the  country  in 
which  it  happens  to  be  locally  situate.  Lord  Stowell,(e)  it  will  be  found, 
refers  to  the  Roman  law,  and  to  the  commentators  thereon,  as  great  au- 
thorities in  this  matter,  and  on  the  general  rules,  which  in  all  civilized 
states  regulate  the  question  of  testimony. 

CCCCLXX.  In  Prize  causes,  it  is  not  usual  to  file  any  special  allega- 
tion of  the  peculiar  circumstances  on  which  the  captors  found  their  title 
to  condemnation.  The  libel  is  and  *always  ought  to  be,  the 
mere  general  allegation  of  Prize,  such  as  is  used  in  undoubted 
cases  of  hostile  property.  The  act  of  bringing  the  vessel  in,  and  pro- 
ceeding against  her,  alleges  her  generally  to  be  a  subject  of  Prize  rights  ; 
and  the  captors  are  not  called  upon  to  state,  at  the  commencement  of  the 
suit,  the  particular  grounds  on  which  they  contend  she  is  so.  They  have 
a  right  to  institute  the  inquiry,  and  take  the  chance  of  the  benefit  of  any 
fact  that  may  be  produced  in  the  course  of  that  inquiry.(/)  This  is  an 
advantage  on  the  side  of  the  captors  j  but  it  is  controlled  by  their  liability 
to  cost  and  damages  if  the  inquiry  produce  nothing ;  and,  to  say  the 
very  least,  is  fully  balanced  by  the  advantage  given  to  the  claimant  in 
this  species  of  proceeding,  that  no  evidence  shall  be  admitted  against 
him,  but  such  as  proceeds  from  himself,  from  his  own  documents,  and 
from  his  own  witnesses ;  the  captors  not  being  permitted,  except  in  cas.es 
marked  by  peculiar  circumstances,  to  furnish  any  evidence  whatever.^) 

CCCCLXXI.  Upon  filing  the  libel,  the  usual  practice  is  immediately 
to  issue  a  Monition,  citing  all  persons  who  are  interested  to  appear  at  a 
given  day  and  show  cause  why  the  property  should  not  be  condemned  as 
Prize ;  and  this  process,  in  the  Courts  of  the  North  American  United 
States,  usually  includes  a  warrant  to  take  possession  of  the  property. 
But  where  the  Prize  has  been  first  seized  in  port,  a  monition  issues,  in 
the  first  instance,  to  bring  in  the  papers,  if  they  are  in  the  possession  of 
a  subject  or  citizen. (h\  The  usual  monition  is  directed  to  the  Marshal, 
and  in  England  is  served  by  posting  up  a  copy  at  the  Royal  Exchange, 
^n  ^e  ^v  °^  -Condon.  In  former  times,  fourteen  *days  were 
allowed  between  the  service  of  the  monition  and  the  day  of  hear- 
ing the  cause ;  but  in  most  of  the  later  Prize  Acts  in  England,  twenty 
days  are  allowed  after  the  execution  of  the  Monition. (A  In  the  North 

(d)  The  Staadt  Embden,  1  Ib.,  pp.  26-29.     The  Henrick  &  Maria,  4  Ib.,  pp.  43, 
44.   The  Harrison,  1  Wlieaton's   (Amer.)  Rep.  p.  298.     Robinson's  Coll.  Mar.,  p. 
98,  n.     The  Avery,  2  Gallison's  (Amer.)  Rep.,  p.  308.     Ordonn.  de  la  Marine,  t. 
ix.  art.  26. 

(e)  The  Maria,  1  Rob.,  p.  363.     The  Twee  Gebroeders,  3  Ib.,  pp.  338-348,  349. 
(/)  The  Adeline,  9  Cranch's  (Amer.)  Rep.,  p.  244.     The  Fortuna,  1  Dodson, 

p.  81. 

(g)  The  Fortuna,  1  Ib.,  p.  81.  (h)  The  Conqueror,  2  Rob.,  p.  303. 

(»')  Robinson's  Coll.  Mar.,  p.  89,  n.     Mariot's  Formulary,  p.  187. 
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American  United  States,  the  return  day  of  the  Monition  depends  upon 
the  discretion  of  the  district  judge ;  but  it  is  usually  twenty  days  at  least, 
after  the  issuing  of  the  process ;  and  it  is  served  usually  by  posting  up  a 
copy  on  the  mast  of  the  Prize  vessel,  and  at  such  other  public  places  as 
the  judge  may  direct;  and  also  by  publication  in  the  newspapers  printed 
in  or  near  the  principal  place  or  port  of  the  district  into  which  the  Prize 
is  brought.  This  proceeding,  by  monition  and  service  by  public  notice, 
is  founded  upon  the  Roman  law,  by  which,  when  it  became  impractica- 
ble to  serve  the  party  with  a  personal  citation,  recourse  was  had  to  this 
method,  which  is  called  a  citation  per  edictum.(k) 

CCCCLXXII.  As  soon  as  a  vessel  or  other  thing  captured  as  Prize 
arrives  in  our  ports,  notice  should  be  given  thereof  by  the  captors  to  the 
proper  officer,  whether  to  the  judge  or  the  Commissioners  appointed  by 
hirn,(?)  that  the  examinations  of  the  captured  crew,  who  are  brought  in, 
may  be  regularly  taken  in  writing,  upon  oath,  in  answer  to  the  standing 
interrogatories. 

It  is  also  the  duty  of  the  Prize  Master  to  deliver  up  to  the  Commis- 
sioner all  the  papers  and  documents  found  on  board,  and,  at  the  same 
time,  to  make  an  affidavit  that  they  *are  delivered  up  as  taken,  r^cq-i-i 
without  fraud,  addition,  sabduction,  or  embezzlement,  (m) 

In  general,  the  master  and  principal  officers,  and  some  of  the  crew  of 
the  captured  vessel,  should  be  brought  in  for  examination.  This  is  a 
settled  rule  of  the  Prize  Courts,  and  was,  during  the  late  war,  enforced 
by  the  express  instructions  of  the  American  President.  The  examina- 
tion must  be  confined  to  persons  on  board  at  the  time  of  the  capture, 
unless  the  special  permission  of  the  Court  is  obtained  for  the  examina- 
tion of  others. (n) 

(k)  Dig.  Lib.  5,  tit.  1,  s.  68.     Robinson's  Coll.  Mar.,  p.  88,  n. 

(I)  Judge  Story  observes  that  "  the  standing  interogatories  used  in  the  English 
High  Courts  of  Admiralty  (1  Rob.,  p.  381,)  have  been  drawn  up  with  great  care, 
precision,  and  accuracy,  and  are  an  excellent  model  for  other  Courts.  They  were 
generally  adopted  during  the  late  war  by  the  District  Judges  in  the  principal 
States  with  a  few  additions,  and  scarcely  any  variations." — Pratt's  Story  on  Prize 
Courts,  p.  15. 

(m)  "  Aussitot  que  la  prise  aura  et£  amende  en  quelques  rades  ou ports  de  Notre  roy- 
aume,  le  capitaine  qui  I'aura  faite,  s'il  y  est  en  personne,  si  non  celui  qu'il  en  aura 
chargS  sera  tenu  de  faire  son  rapport  aux  officiers  de  I'Amiraute;  de  leur  representer 
et  mettre  entre  les  mains  les  papiers  et  prisonniers;  et  de  leur  declarer  le  jour  et 
1'heure  que  le  vaisseaux  aura  e"te"  pris ;  en  quel  lieu  ou  a  quelle  hauteur ;  si  le 
capitaine  a  faite  refus  d'amener  les  voiles,  ou  de  faire  voir  sa  commission  ou  son 
conge,  s'il  a  attaque  ou  s'il  s'est  defendu ;  quel  pavilion  il  portrait,  et  les  autres 
circonstances  de  la  prise  et  de  son  voyage." — Ordonnance  de  la  Marine,  1681,  tit. 
ix.  art.  21.  Declaration  du  24  Juin,  1778,  art.  42.  See  also  the  Swedish  Ordi- 
nance of  1715,  art.  6.  Collectanea  Maritima,  p.  168. 

(n)  6  Rob.,  p.  185.  The  Eliza  and  Katy.  The  Heinrick  and  Maria,  4  Ib.,  pp. 
43-57. 

Thus  in  a  treaty  of  amity  and  commerce  between  Charles  VIII.,  King  of  France, 
and  Henry  VII.  of  England,  concluded  at  Boulogne,  the  15th  of  May,  1497,  and 
which  may  be  considered  as  evidence  of  the  Prize  Practice  of  Europe  at  that 
period,  is  contained  the  following  article:  "Simili  quoque  juramento  solemniter 
praestando  promittent,  quod  de  qualibet  praeda,  captivia,  manubiis,  sive  spoliis, 
adducent  duos  out  tres  viros  in  capto  navi  prxcipuum  locum  obtinentes,  ut  maaistrum, 
submagistrum,  patronum,  aut  hujusmodi  conditionis  quos  Admiraldo,  Vice-admiraldo, 
out  eorum  officiariis  exhibebunt,  ut  per  eosdem,  aut  eorum  alterum,  debite  examinetur 
ubi  super  quibus.  et  qualiter  navis  sive  bona  capta  sint,  nee  facient  aut  fieri  permittent 
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*In  order  to  guard  as  much  as  possible  against  frauds  and  mis- 
J  statements  from  after  contrivances,  the  examination  should  take 
place  as  soon  as  possible  after  the  arrival  of  the  vessel,  and  the  witnesses 
are  not  allowed  to  have  communication  with,  or  to  be  instructed  by, 
counsel.  The  captors  should  also  introduce  all  their  witnesses  in  suc- 
cession; for  if  the  Commissioners  have  taken  the  depositions  of  some  of 
the  crew,  and  transmitted  them  to  the  Judge,  they  will  not  be  at  liberty, 
without  a  special  order,  to  examine  others  who  are  afterwards  brought 
by  the  captors  before  them.(o)  On  the  other  hand,  an  equal  strictness 
is  held  over  the  conduct  of  the  claimants.  If  they  keep  back  any  one 
of  the  captured  crew  for  two  or  three  days  after  the  vessel  comes  into 
port,  and  then  offer  him,  together  with  papers  in  his  possession,  the 
Commissioners  will  be  justified  in  not  examining  hiin.(_p)  The  ship's 
papers  and  other  documents  found  on  board,  which  are  not  delivered  up 
r jkCQo-i  to  the  Commissioners,  before,  *or  at  the  time  of  the  examinations, 

J  will  not  be  admitted  as  evidence. (g) 

When  the  deposition  is  taken,  each  sheet  is  afterwards  read  over  to 
the  witness,  and  separately  signed  by  him.(r)  And  the  Commissioners 
should  be  careful  that  the  various  answers  are  taken  fully  and  perfectly, 
so  as  to  meet  the  stress  of  every  question,  and  should  not  suffer  the 
witness  to  evade  a  sifting  inquiry  by  vague  and  obscure  statements.  If 
the  witness  refuse  to  answer  at  all,  or  to  answer  fully,  the  Commissioners 
are  to  certify  the  fact  to  the  Court ;  and,  in  addition  to  the  other  penal 
consequences  to  the  owners  of  the  ship  and  cargo  from  a  suppression  of 
evidence,  he  will  be  liable  to  close  imprisonment  for  the  contempt.  The 
witnesses  should  be  examined  separately  and  not  in  presence  of  each 
other,  so  as  to  prevent  any  fraudulent  concert  between  them. 

aliquas  prredarum,  spoliorum  mereium,  aut  bonorum,  per  eos  capiendorum  divisi- 
ones,  partitiones,  traditiones,  permutationes,  alienationesve,  priusquam  se  viros 
captos,  bona  et  merces,  integre  Dominis,  Admiraldo,  Vice-admiraldo,  aut  eorum 
vices  gerentibus  reprsesentaverint ;  qui  de  illis  disponi,  si  aequum  putabunt,  per- 
mittent,  alias  nihil  hujusmodi  permissuri." — Coll.  Mar.,  p.  95. 

"  De  toutes  les  prises  qui  se  feront  en  mer,  soit  par  nos  subjects,  ou  autres  tenans 
nostre  party,  et  tant  soubs  ombre-et  colour  de  la  guerre  q'autrement,  les  prison- 
niers,  oupour  les  mains  deux  ou  trois  deplus  apparentes  d'iceuse  seront  amenez  ti  terre, 
devers  nostre  dit  Admiral,  ou  son  Visadmiral,  ou  Lieutenant  pour  au  plustostque  faire 
se  pourra  estre par  lui  examinez  et  ouys,  avant  qu'aucune  chose  des  dits  prises  soit 
descendue ;  d  fin  de  savoir  le  pays  de  Icl  ou  Us  seront,  A  qui  apparlienncnt  les  navires 
et  liens  d}iceux,  pour  si  la  prise  se  trouve  avoir  este  bien  faite,  telle  la  declarer,  si 
non,  et  on  il  se  trouveroit  mal  faite,  la  restituer  a  qui  elle  appartiendra."  &c. — 
Ordonnance  de  1584,  art.  33.  Ord.  de  1400,  art.  4.  Ord.  de  1543,  art.  20.  D6cla- 
ration  du  premier  Fevrier  1650,  art.  9. 

•  "Les  officiers  de  VAmiraute  entendront  surlefait  de  la  prise,  le  maitre  ou  command- 
ant du  vaisseau  pris  meme  quelques  officiers  et  matelots  du  vaisseau  preneur,  s'il 
est  besoin." — Ordonnance  de  la  Marine,  1681,  tit.  ix.  art.  24. 

"  Si  le  vaisseau  est  amene"  sans  prisonniers,  charte  parties  ni  connaisemens,  les 
officiers,  soldats  et  Equipages  de  celui  qui  1'aura  pris,  seront  separement  examines 
sur  les  circonstances  de  la  prise,  et  pourquoi  le  navire  a  <3t6  amene  sans  prison- 
niers, et  seront,  le  vaisseau  et  les  merchandises  visites  par  experts,  pour  connoitre, 
s'il  se  peut,  sur  qui  la  prise  aura  e"te"  faite." — Ib.,  art.  25. 

(o)  The  Speculation,  2  Rob.,  p.  243. 

(p)  1  Rob.,  p.  331 ;  and  see  the  William  &  Mary,  4  Ib.,  p.  381. 

(?)  The  Anna,  1  Rob.,  p.  331;  and  see  the  William  &  Mary,  4  Ib.,  p.  381. 

(r)  The  Apollo,  5  Ib..  p.  286. 
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As  soon  as  the  examinations  are  completed,  they  are  to  be  sealed  up 
and  directed  to  the  proper  Court  of  Prize,  together  with  all  the  ship's 
papers,  which  have  not  been  already  lodged  by  the  captors  in  the  registry 
of  the  Court. 

CCCCLXXIII.  It  is  upon  the  ship's  papers  and  depositions  thus 
taken  and  transmitted,  that  the  cause  is,  in  the  first  instance,  to  be  heard 
and  tried. (s)  This  is  not  a  mere  *matter  of  practice  or  form  :  it  is 
of  the  very  essence  of  the  administration  of  Prize  Law ;  and  it  is 
a  great  mistake  to  admit  the  Common  Law  notions,  in  respect  to  evidence, 
to  prevail  in  proceedings  which  have  no  analogy  to  those  at  Common 
Law.(f) 

CCCCLXXIV.  The  onus probandi  rests  upon  the  claimants  ;(u\  and 
by  the  Law  of  Prize,  the  evidence  to  acquit  or  condemn  must,  in  the 
first  instance,  come  from  the  papers  and  crew  of  the  captured  vessel. 
The  captors  are  not,  unless  under  peculiar  circumstances,  entitled  to 
adduce  any  extrinsic  testimony.  It  is  of  the  last  importance  to  preserve 
the  most  rigid  exactness  as  to  the  admission  of  evidence ;  since  tempta- 
tions would  otherwise  be  held  out  to  the  captured  crew,  to  defeat  the 
just  rights  of  the  captors  by  subsequent  contrivances,  explanations,  and 
frauds.  There  can  be  no  honest  reason  why  the  whole  truth  should  not 
be  told  by  the  captured  persons,  at  the  first  examination ;  and  if  they 
then  prevaricate,  or  suppress  important  facts,  it  must  be  from  motives 
which  would  materially  impair  the  credibility  of  their  subsequent  state- 
ments. 

CCCCLXXY.  Although,  as  has  been  said,  the  ship's  papers  found 
on  board  are  proper  evidence,  yet  they  are  so  only  when  properly  verified; 
for  papers  by  themselves  prove  nothing,  and  are  a  mere  dead  letter,  if 
they  are  not  supported  by  the  oaths  of  persons  in  a  situation 
to  give  them  validity,  (a:)  *And  even  upon  the  original  hearing, 

(«)  The  Vigilantia,  1  Ib.,  p.  1. 

"  II  est  ordonne,  &c.,  qu&  pliene  et  entilre  foi  sera  ajoutee  aux  depositions  des  capi- 
taines,  matelots,  et  officiers  des  vaisseaux  pris,  s'il  n'y  a  centre  eux  aucun  reproche 
valable  propose  par  les  reclamateurs,  ou  quelque  preuve  de  subornation  et  de 
seduction." — Reglement  du  26  Octobre,  1692. 

"  Veut  que  dans  aucun  cas,  les  pieces  qui  pourraient  etre  rapporte"es,  apres  la 
prise  des  batimens,  puissent  faire  aucune  foi,  ni  etre  d'aucune  utilite",  tant  aux 
proprietaires  des  dix  batimens  qu'a  ceux  des  marchandises  qui  pourraient  avoir 
e"t£  charge"es.  Voulant  qu'en  toutes  occasions  Von  n'ait  egard  qu'aux  seules  pieces 
trouvees  abord." — Reglement  du  26  Juillet,  IT 78.  See  also  the  Swedish  Ordinance 
of  1715,  art.  vii.,  Coll.  Mar.,  p.  169. 

(t)  Judge  Story  observes,  that  "  in  some  few  of  the  District  Courts,  it  was  not 
unusual,  during  the  late  war,  to  allow  the  witnesses  to  be  examined,  orally,  at  the 
bar  of  the  Court,  long  after  their  preparatory  examinations  had  been  taken,  and 
full  opportunities  had  been  given  to  enable  the  parties  to  shape  any  new  defence, 
or  explain  away  any  asserted  facts.  This  was,  unquestionably,  a  great  irregu- 
larity, and,  in  many  instances,  must  have  been  attended  with  great  public 
mischiefs."  • 

(u)  The  Rosalie  and  Betty,  2  Rob.,  p.  343.  The  Countess  of  Lauderdale,  4  Ib., 
p.  283. 

(x)  The  Juno,  2  Ib.,  pp.  120,  122.  "II  y  a  plus,  et  parceque  les  pieces  en  forme 
trouvees  abord  peuvent  encore  avoir  et6  concertees  en  fraude,  il  a  etc  ordonne  par 
arret  de  conseil,  du  26  Octobre,  1692,  que  les  depositions  contraires  des  gens  de 
1'^quipage  pris,  prevau-droit  a  ces  pieces." — Valin  sur  1'Ordonnance,  liv.  Hi.  tit.  ix. 
Des  Prises,  art.  vi. 
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papers  found  on  board  another  captured  ship,  may  be  invoked  into  the 
cause,  and  used  by  the  captors.  But  if  the  papers  are  taken  from  a 
vessel  not  so  captured  and  carried  in,  they  can  only  be  used  upon  an 
order  for  farther  proof,  (y)  But  the  authenticity  of  papers  thus  invoked, 
must  be  verified  by  affidavit  and  otherwise,  to  the  satisfaction  of  the 
Court.  (2)  So,  also,  the  depositions  of  the  claimant  in  a  former  case, 
in  which  he  was  owner  and  master,  were  permitted  to  be  invoked  by  the 
captors  to  prove  his  domicil.(ct)  But  where  nothing  appears  in  the 
original  evidence,  which  lays  a  foundation  for  prosecuting  the  inquiry 
farther,  it  must  be  under  very  peculiar  circumstances  indeed  that  the 
Court  will  be  induced  to  admit  extraneous  evidence.(ft)  If  the  instruc- 
tions found  on  board  of  a  Prize  are  transmitted  from  the  department  of 
State  for  Foreign  Affairs  to  the  Prize  Court,  they  are  considered  as 
sufficiently  authenticated,  as  having  been  found  on  board,  without  farther 
proof  to  that  effect. (c)  A  person  skilled  in  nautical  affairs,  may  be 
called  to  examine  the  log-book  of  the  captured  ship,  and  to  give  his 
opinion  as  to  the  verity  of  the  statement  in  respect  to  destination,  &c., 
from  the  courses,  winds,  &c.(f?) 

The  examinations  of  the  Prize  Crew  are,  as  a  general  rule,  to  be  taken 

in  the  manner  which  has  been  already  alluded  to ;  but  if  the  Prize  be 

...  carried  into  a  foreign  port  where  *there  is  no  commission,  their 

-i  affidavits  taken  in  such  port  have  been  admitted  in  evidence. (e\ 

CCCCLXXVI.  In  the  Prize  Court,  as  in  every  other  judicial  tribunal, 
there  are  certain  presumptions  which  legally  affect  the  parties,  and  are 
considered  as  of  general  application.  Possession  is  presumptive  evidence 
of  property.  (f\  If  there  be  a  total  defect  of  evidence  to  establish  the 
proprietary  interest,  it  is  presumed  to  belong  to  an  enemy. (g\  So,  goods 
found  in  an  enemy's  ship,  are  presumed  to  belong  to,  the  enemy,  unless 
a  distinct  neutral  character,  and  documentary  proof,  accompany  them. 
Res  in  hostium  navibus  prccsumuntur  esse  hostium,  donee  contrarium 
probetur.(K) 

And  in  cases  where  the  property  falls  within  the  general  character  of 
contraband,  if  the  claimant  will  avail  himself  of  the  favourable  distinc- 
tion that  it  is  the  produce  of  his  own  country,  the  onus  of  establishing 
that  fact  is  on  him.(t') 

Primd  facie,  a  merchant  is  taken  to  be  acting  for  himself,  and  upon 
his  own  account;  but  if  a  person  is  not  a  merchant,  that  may  give  a 
qualified  character  to  his  acts.(&)  If  in  the  ship's  papers  property  in  a 

(y)  The  Romeo,  6  Rob.,  p.  351.     The  Maria,  1  Ib.,  p.  340. 

(z)  The  Romeo,  6  Ib.,  p.  351. 

(a)  The  Vriendschap,  4  Ib.,  p.  166.  (b)  The  Sarah,  3  Ib.,  p.  330. 

(c\  The  Maria,  1  Ib.,  p.  340.  (d)  The  Edward,  4  Ib..  p.  68. 

(e)  The  Peacock,  4  Rob.,  p.  185.   The  Arabella  &  Madeira,  29  Gallison's  (Amer.) 
Rep.,  p.  368. 

(f)  Miller  v.  The  Resolution,  2  Dallas's  (Amer.)  Rep.,  p.  19. 

(y)  Sir  W.  Scott  and  Sir  J.  Nicholl's  Letter  to  Mr.  Jay,  ante,  p.  551.  The  Mag- 
nus, 1  Rob.,  p.  31. 

(h)  Loccenius,  1.  ii.  c.  iv.  n.  11.  Grotius,  De  Jur.  Bel.  et  Pac.,  1.  iii.  c.  vi.  s.  6. 
See  Bynk.  Q.  J.  Pub.,  1.  i.  c.  xiii. 

(i)  The  Twee  Juffrouwen,  4  Rob.,  p.  242. 

(k)  The  Jonge  Pieter,  4  Ib.,  p.  79. 
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voyage  from  an  enemy's  port  be  described  "for  neutral  account,"  this  is 
such  a  general  mode  as  points  to  no  designation  whatever:  and  under 
such  a  description  no  person  can  say  that  the  cargo  belongs  to  him,  or 
can  entitle  himself  to  the  possession  of  it  as  his  property.  In  such  a  case 
farther  proof  is  indispensable.^)  Where  a  ship  has  been  captured  and 
carried  into  an  enemy's  port,  and  is  *afterwards  found  in  posses- 
sion  of  a  neutral,  the  presumption  is,  that  there  has  been  a  regular 
condemnation,  and  the  proof  of  the  contrary  rests  on  the  party  claiming 
the  property  against  the  neutral  possessor.(m)  Where  a  Treaty  expressly 
provides  for  the  removal  of  persons  who  happen  to  be  settled  in  a  ceded 
port,  the  burden  of  proof  rests  on  the  other  party,  to  show  that  they  did 
not  intend  to  remove;  for  the  presumption  is  already  to  be  taken  in  their 
favour.(n)  Where  the  master  of  a  captured  ship  is  not  fairly  discredited, 
his  testimony  as  to  destination  is  generally  conclusive  on  that  point.(o) 
So  his  testimony  of  the  ill-treatment  of  his  crew,  if  uncontradicted.(p) 
WThere  the  voyage  is  from  the  port  of  one  enemy  to  the  port  of  another 
enemy,  and  farther  proof  is  required,  the  double  correspondence  of  the 
shipper  and  consignee  should  be  produced,  for  there  is  a  double  interest 
to  be  rebutted ;  but  if  the  voyage  be  to  a  neutral  port,  the  correspondence 
with  the  shipper  is  all  that  is  usually  required.  (<?) 

CCCCLXXVII.  E.  We  have  now  to  consider  the  question  as  to  far- 
ther proof. 

a.  To  Claimants. 

0.  To  Captors. 

CCCCLXXVIII.  Though  it  be  a  cardinal  rule  that  the  question  of 
the  legality  of  the  capture  is  to  be  decided,  in  the  first  instance,  upon 
the  ship's  papers,  and  upon  the  depositions  of  the  crew  who  are  examined, 
it  may  happen  upon  the  hearing  of  the  case  with  respect  to  the  facts  so 
put  in  evidence  that  it  becomes  necessary  for  the  ends  of  justice  that 
farther  proof  should  be  admitted. 

*It  is  observed  by  Mr.  Justice  Story,  that  in  the  Supreme  p-n^-i 
Courts  of  the  North  American  United  States,  during  the  whole  L 
of  the  last  maritime  war  in  which  that  country  was  engaged,  no  farther 
proof  was  ever  admitted  until  the  cause  had  been  first  heard  upon  the 
original  evidence;  although  various  applications  were  made  to  procure  a 
relaxation  of  the  rule.(r) 

CCCCLXXIX.  Where  farther  proof  is  admissible,  it  may,  in  the  dis- 
cretion of  the  Court,  be  by  affidavits  and  other  papers  introduced  without 
any  formal  allegations,  or  by  way  of  plea  and  proof,  where  formal  alle- 
gations are  made  by  each  party  in  the  nature  of  special  pleadings ;  and 
it  may  be  opened  to  the  claimants  only,  or  to  the  captors  as  well  as 
claimants.  But  upon  a  simple  order  for  farther  proof,  the  captors  are 
not  entitled  to  adduce  any  new  evidence  unless  by  the  special  direction 
of  the  Court ;  but  upon  plea  and  proof,  both  parties  are  at  liberty  to  in- 

(/)  The  Jonge  Pieter,  4  Ib.,  p.  79. 

(ta)  The  Countess  of  Lauderdale,  4  Rob.,  p.  283.         (n)  The  Diana,  5  Rob.,  p.  60. 

(o)  The  Carolina,  3  Ib.,  p.  75.     The  Convenientia,  4  Ib.,  p.  200. 

(p)  The  Die  Fire  Darner,  5  Ib.,  p.  357.  (?)  The  Vreede,  5  Ib.,  p.  231. 

(r)  Story  on  Prize  Courts,  (by  Pratt,)  pp.  18,  19. 
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troduce  new  evidence  to  support  their  respective  allegations  and  the 
points  in  issue. (s)  During  the  present  war  the  question  of  the  admissi- 
bility  of  the  captors  to  farther  proof  has  undergone  much  discussion. 
The  severe  construction  of  the  rule  as  to  what  is  probable  cause  of  seizure, 
pressed  against  the  captors  by  the  Appellate  Court  in  the  case  of  the 
Ostsee,  was  urged  as  a  reason  for  admitting  the  captors  more  frequently 
than  Lord  Stowell  had  been  inclined  to  do,  to  the  liberty  of  farther  proof. 
Nevertheless,  the  Judge  of  the  Prize  Court  was  of  opinion  that  the 
general  rule  must  be  adhered  to  of  refusing  the  captors  the  liberty  of 
farther  proof,  and  that  the  concession  of  it  must  be  a  matter  of  exception 
to  that  rule.(^) 

r*  VKH  ^e  Court  *8  in  D0  case  concluded  by  the  original  evidence  *but 
J  may  order  farther  proof  on  a  doubt  arising  from  any  course  or 
quarter  ;(zf)  and  it  will  sometimes  direct  it  where  suspicion  is  produced 
by  extrinsic  evidence.(a;)  But  this  is  rarely  done,  unless  there  be  some- 
thing in  the  original  evidence,  which  lays  a  suggestion  for  prosecuting 
the  inquiry  farther;^)  and  where  the  case  is  perfectly  clear,  and  not 
liable  to  any  just  suspicion,  the  disposition  of  the  Court  leans  strongly 
against  the  introduction  of  extraneous  matter,  and  against  permitting  the 
captors  to  enter  upon  farther  inquiry. (2) 

The  most  ordinary  cases  of  farther  proof  are  where  the  cause  appears 
doubtful  upon  the  original  papers,  and  the  answers  to  the  standing  inter- 
rogatories; and  in  such  cases,  if  the  parties  have  conducted  themselves 
with  good  faith,  and  the  error  or  deficiency  may  be  referred  to  honest 
ignorance  or  mistake,  the  Court  will  indulge  them  with  time  to  supply 
the  defects,  by  the  introduction  of  new  evidence.  But  farther  proof  is, 
in  no  case,  a  matter  of  right,  and  rests  in  the  sound  discretion  of  the 
Court.  Farther  proof  is  in  all  cases  necessary,  where  the  master  does 
not  swear  to,  or  give  account  of,  the  property  ;(a)  where  the  shipment, 
though  stated  to  be  on  neutral  account,  is  not  stated  to  be  on  account  of 
any  particular  person  ;(Z>)  where  the  ship  has  been  purchased  in  the  ene- 
my's country  ;(c)  where  there  has  been  any  loss  or  suppression  of  mate- 
rial papers  ;(d")  and,  indeed,  in  all  cases,  where  the  defects  of  the  papers, 
the  conduct  of  the  parties,  the  nature  of  the  voyage,  or  the  original  evi- 
r*fiftfn  ^ence  **n  general,  induces  any  doubt  of  the  proprietary  interest, 
-I  the  legality  of  the  trade,  or  the  integrity  of  the  transactions. 

CCCCLXXX.  But  it  is  not  in  every  case  where  farther  proof  is  ne- 
cessary, that  the  parties  will  be  permitted  to  introduce  it ;  for  the  privi- 
lege may  be  forfeited  by  fraud  or  gross  misconduct.  And  in  cases  where 
farther  proof  is  necessary,  if  it  is  not  allowed,  the  penal  consequences  are 
as  fatal  as  if  the  property  were  originally  hostile,  since  a  condemnation 

(»)  The  Adriana,  1  Rob.,  p.  313. 

(<)  The  Ostsee,  Reports  of  Cases  in  the  Prize  Court  and  Court  of  Appeal, 
(1856,)  part  i.  p.  1T4. 

(M)  The  Romeo,  6  Rob.,  p.  351.  (x)  Ibid. 

(y)  The  Sarah,  3  Rob.,  p.  330.  (z)  The  Romeo,  6  Ib.,  p.  351. 

(a)  The  Eenrom,  2  Ib.,  p.  1.     The  Juno,  2  Ib.,  p.  121.    The  Convenientia,  4  Ib., 
p.  201. 

(b)  The  Jonge  Pieter,  4  Ib.,  p.  79.  (c)  The  Welvaart,  1  Ib..  p.  122. 
(d)  The  Polly,  2  Ib.,  p.  361. 
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certainly  follows  the  denial. (e)  Farther  proof  is  never  allowed  to  the 
claimants  where  fraudulent  papers  have  been  used ;(/)  where  there  has 
been  a  spoliation  of  papers  ;(#)  where  there  has  been  a  fraudulent  cover- 
ing or  suppression  of  an  enemy's  interest  ;(/t)  where  there  is  a  false  des- 
tination and  false  papers  ;(i)  nor  in  general  where  the  case  appears  inca- 
pable *of  fair  explanation, (7cj  or  where  there  has  been  gross  pre- 
varication,  or  an  attempt  to  impose  spurious  claims  upon  the 
Court,  or  such  a  want  of  good  faith  as  shows  that  the  parties  cannot 
safely  be  trusted  with  an  order  for  farther  proof. 

If,  upon  farther  proof  ordered,  no  proof  is  adduced,  or,  the  proof  be 
defective,  or  the  parties  refuse  to  swear,  or  swear  evasively,  it  is  deemed 
conclusive  evidence  of  hostile  interests,  or  of  such  misconduct  as  author- 
izes condemnation. 

And  it  is  a  general  rule  of  the  Prize  Court,  that  the  onus  probandi 
that  the  property  is  neutral  rests  upon  the  claimant;  and  if  he  fails  to 
show  it,  condemnation  ensues. (l\ 

CCCCLXXXI.  In  cases  where  farther  proof  is  admitted  on  behalf  of 
the  captors,  they  may  introduce  papers  taken  on  board  of  another  ship, 
if  they  are  properly  verified  by  affidavit.  (m\  And  they  may  also  invoke  pa- 
pers from  another  Prize  Cause. (/z)  It  has  even  been  permitted  to  the 
captors  to  invoke  the  depositions  of  the  claimant  given  in,  in  another 
cause,  to  prove  his  dotnicil  at  the  first  hearing,  and  without  an  order  for 
farther  proof. (0}  And  upon  an  order  for  farther  proof,  the  affidavits  of 
the  captors,  as  to  the  facts  within  their  own  knowledge,  are  admissible 
evidence. (j?) 

CCCCLXXXII.  In  respect  to  the  persons  who  may  be  witnesses  in 
Prize  Causes,  it  is  very  clear,  that  an  alien  enemy,  as  such,  is  not  in 

(e)  The  Welvaart,  1  Ib.,  p.  122.  The  Juffrouw  Anna,  Ib.,  p.  125.  The  Graal 
Bernstoff,  3  Ib.,  p.  109.  The  Eenrom,  2  Ib.,  p.  1. 

(/)  The  Welvaart,  1  Ib.,  p.  122.  The  Juffrouw  Anna,  Ib.,  p.  125.  The  Juff- 
rouw Elbrecht,  Ib.,  p.  127. 

(a)  The  Rising  Sun,  2  Ib.,  p.  104.  (h)  The  Graaf  Bernstorff,  3  Ib.,  p.  109. 

"  Et  pour  ce  qu'il  pourroit  advenir,  qu'aticuns  de  nos  dits  Alliez  et  Confederez,  voud- 
royent  porter  plus  grande  faveur  &  nos  dits  ennemis  et  adversaires,  qu'd  nous,  et  a  nos 
dits  subjets,  et  &  ceste  cause,  voudroyent  dire  et  sourstenir  contre  verite,  que  les  navires 
pris  en  mer  pas  nos  dits  subjects  leur  appartiendroyent  ensemble  la  merchandise,  pour 
en  frauder  nos  dits  subjets,  voulons  et  ordonnons,  qu'incontinent  apres  la  prise  et 
abordement  de  navire,  nos  dits  subjets  facent  diligence  de  recouvrer  le  charte 
partie,  et  autre  lettres  concernant  la  charge  du  navire ;  et  incontinent  a  leur 
arrivement  a  terre,  les  mettre  par  devers  le  lieutenant  de  nostre  dit  admiral,  a  fin 
de  cognoistre  a  qui  le  navire  et  marchandises  appartiennent;  et  ou  ne  seroit  trou- 
vee  charte  dedans  les  dits  navires,  ou  que  le  maistre  et  campagnons  I'eussent  jettee  en 
la  mer,  pour  en  celer  le  verite",  voulons  que  les  dits  navires  ainsipris,  avec  les  dits  bienet 
marchandises  estans  dedans  soyent  declarez  de  bonne  prize." — Ordonnance  de  1584, 
art.  70,  du  5  Septembre,  1708,  du  21  Octobre,  1744,  art.  6. 

(i)  The  Nancy,  3  Rob.,  p.  122.     The  Mars,  6  Ib.,  p.  79. 

(k)  The  Vrow  Hermina,  1  Rob.,  p.  163. 

(1)  The  Walsingham  Packet,  2  Ib.,  p.  77.  The  Rosalie  and  Betty,  Ib.,  p.  343. 
The  Countess  of  Lauderdale,  4  Ib.,  p.  283. 

(m)  The  Romeo,  6  Ib.,  p.  351.     The  Maria,  1  Ib.,  p.  340. 

(n)  The  Roineo,  6  Ib.,  p.  350.  The  Sarah,  3  Ib.,  p.  330.  The  Vriendschap,  4 
Ib.,  p.  166. 

(o)  Ibid.  (p)  The  Maria,  1  Rob.,  p.  340.     The  Resolution,  6  Ib.,  p.  13. 
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general  disabled  to  be  a  witness;^)  and,  *indeed,  in  ordinary 
-I  cases  the  prize  crew,  whether  national,  neutral,  or  hostile,  are 
necessary  witnesses  in  the  cause,  (r)  And  upon  farther  proof  ordered, 
the  attestations  of  the  claimant  and  his  clerks,  and  the  correspondence 
between  him  and  his  agents,  are  admissible  evidence,  and  proper  proofs 
of  property  ;(s)  and  upon  farther  proof,  the  affidavits  of  the  captors,  even 
without  a  release,  are  good  evidence  of  facts  within  their  own  know- 
ledge;^) but  except  under  peculiar  circumstances,  the  affidavits  of  cap- 
tors are  not  received  in  our  Prize  Courts. (w) 

Where  farther  proof  is  ordered,  affidavits  taken  in  foreign  countries, 
before  notaries  public  whose  attestations  are  properly  verified,  are  in 
general  proper  evidence.  But  in  the  Supreme  Court  of  the  United 
States,  it  is  by  a  rule  of  the  Court  required,  that  all  such  evidence  shall 
be  taken  under  a  commission  from  the  Court.(x)  It  is,  however,  a  gene- 
ral rule  of  the  Prize  Court  not  to  issue  any  commission  to  be  executed 
in  the  enemy's  country.(y) 

CCCCLXXXIII.  The  questions  which  are  most  ordinarily  discussed 
in  Prize  Courts  at  the  hearing  of  the  cause,  respect  the  national  charac- 
ter of  the  property  ;  and  this  depends  ordinarily  upon  the  national  domi- 
cil  of  the  asserted  proprietor,  or  upon  the  nature  of  the  title  which  he 
asserts  over  the  property;  but  sometimes  upon  the  habits  and  trade  of 
r*firm  ^e  S^P>  *upon  the  nature  of  the  voyage  or  of  the  cargo,  or  upon 
-I  the  legal  or  illegal  conduct  of  the  parties  themselves.  In  all 
these  cases  where  the  property  is  condemned,  it  is  by  fiction,  or  rather 
by  intendment  of  law,  deemed  the  property  of  enemies,  that  is,  of  persons 
who  are  so  to  be  considered  in  the  particular  transaction,  and  is  con- 
demned eo  nomine.(z) 

CCCCLXXXIV.  With  respect  to  the  Nationality  of  Persons,  or  the 
question,  who  are  to  be  considered  enemies  or  not,  the  general  principle 
is,  that  every  person  is  to  be  considered  as  belonging  to  that  country 
where  he  has  his  domicil,  whatever  may  be  his  native  or  adopted 
country,  (a) 

(?)  The  Falcon,  6  Ib.,  p.  194.  (r)  The  Henrick  and  Maria,  4  Rob.,  p.  43. 

(s)  The  Adelaide,  3  Ib.,  p.  281. 

(t)  The  Maria,  1  Ib.,  p.  340.  The  Resolution,  6  Ib.,  p.  13.  The  Sally,  1  Gam- 
son's  (Amer.)  Rep.,  p.  401. 

(u)  The  Henrick  and  Maria,  4  Rob.,  p.  57,  note  (a).  The  Grotius,  9  Cranch's 
(Amer.)  Rep.,  p.  368.  The  Sally,  1  Gallison's  (Amer.)  Rep.,  p.  401.  The  Haabet, 
6  Rob.,  p.  54.  The  Glierktigheit,  6  Ib.,  p.  58,  note  (a).  The  Charlotte  Caroline, 
1  Dodson's  Rep.,  pp.  192,  199. 

(x)  The  London  Packet,  2  Wheaton's  (Amer.)  Rep.,  p.  371. 

(y)  The  Magnus,  1  Rob.,  p.  31.     The  Diana,  2  Gallison's  (Amer.)  Rep.,  p.  93. 

(z)  The  Elsebe,  5  Rob.,  p.  173.  The  Nelly,  1  Ib.,  p.  219,  note  to  the  Hoop.  For 
American  cases,  see: — The  Alexander,  8  Cranch's  (Amer.)  Rep.,  169.  The  Julia, 
Ib.,  p.  181.  The  Thomas  Gibbons,  Ib.,  p.  421.  The  St.  Lawrence,  1  Gallison's 
(Amer.)  Rep.,  p.  532.  The  Joseph,  Ib.,  p.  545. 

(a)  The  Vigilantia,  1  Rob.,  p.  1.  The  Endraught,  Ib.,  p.  19.  The  Sarah  Chris- 
tina, Ib.,  p.  237.  The  Indian  Chief,  3  Ib.,  p.  23.  The  President,  5  Ib.,  p.  277, 
The  Neptunus,  6  Ib.,  p.  403.  For  American  cases,  see: — The  Venus,  9  Cranch's 
(Amer.)  Rep.,  p.  253.  The  Frances,  Gillespie's  Claim,  1  Gallison's  (Amer.)  Rep., 
p.  614.  The  Mary  and  Susan,  Richardson's  Claim,  1  Wheaton's  (Amer.)  Rep. 
M'Connel  v.  Hector,  2  Bosanquet  &  Puller,  p.  113.  Bynk.  Q.  J.  Pub.  ch.  iii.,  Du 
Ponceau's  edition,  pp.  19,  25. 
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And  the  masters  and  crews  of  ships  are  deemed  to  possess  *the  i-#prM -i 
national  character  of  the  ships  to  which  they  belong,  during  the  L 
time  of  their  employment  ;(6)  and  even  if  a  person  goes  into  a  belligerent 
country  originally  for  temporary  purposes,  he  will  not  preserve  his  neu- 
tral character,  if  he  remain  there  several  years,  paying  taxes,  &c.(c) 
And  a  neutral  consul,  resident  and  trading  in  a  belligerent  country,  is, 
as  to  his  mercantile  character,  deemed  a  belligerent  of  that  country ;(d) 
and  the  same  rule  applies  to  the  subject  of  one  belligerent  country,  resi- 
dent in  the  country  of  its  enemy  and  carrying  on  trade  there  :(e\  but 
the  character  acquired  by  mere  domicil  ceases  upon  removal  from  the 
country. (/)  The  native  character  easily  reverts,  and  it  requires  fewer 
circumstances  to  constitute  domicil  in  the  case  of  a  native,  than  to  im- 
press the  national  character  on  one  who  is  originally  of  another  coun- 
*ryj(#)  and  in  his  favour,  a  party  is  deemed  to  have  changed  his  domicil, 
and  his  native  character  reverts,  as  soon  as  he  puts  himself  in  itinere  to 
return  to  his  native  country  animo  revertendi.(h\ 

In  general,  a  neutral  merchant  trading  in  the  ordinary  manner  with  a 
belligerent  country,  does  not,  by  the  mere  accident  of  his  having  a 
stationed  agent  there,  contract  the  character  of  the  enemy. (i\  But  it  is 
otherwise,  if  he  be  not  *engaged  in  trade  upon  the  ordinary 
footing  of  a  neutral  merchant,  but  as  a  privileged  trader  of  the 
enemy,  for  then  it  is  in  effect  a  hostile  trade. (&)  So  if  the  agency  carry 
on  a  trade  from  the  hostile  country,  which  is  not  clearly  neutral,^)  and 
if  a  person  be  a  partner  in  a  house  of  trade  in  an  enemy's  country,  he  is, 
as  to  the  concerns  and  trade  of  that  house,  deemed  an  enemy;  and  his 
share  is  liable  to  confiscation  as  such,  notwithstanding  his  own  residence 
is  in  a  neutral  country,  for  the  domicil  of  the  house  is  considered  in  this 
respect  as  the  domicil  of  the  partners. (m\  But  if  he  has  a  house  of  trade 
in  a  neutral  country,  he  has  not  the  benefit  of  the  same  principle ;  for  if 
his  own  personal  residence  be  in  the  hostile  country,  his  share  in  the 

"  On  n'aura  aucun  egard  aux  passe-ports  accordes  par  les  princes  neutres  ou 
allies,  tant  an  proprietaires  qu'aux  maitres  des  navires  sujets  des  etats  ennemis, 
s'ils  n'ont  etc  naturalises,  et  n'ont  transfere  leure  domicile  dans  les  etats  des  dits 
princes  avant  la  declaration  de  la  presente  guerre.  Ne  pourront  pareilletnent  les 
dits  proprietaires  et  maitres  des  navires  ou  sujets  des  e"tats  ennemis,  qui  auront 
obtenu  les  dits  lettres  de  naturalite  jouir  de  leur  effet  si,  de  puis  qu'elle  ont  e"te" 
obtenues  ils  sont  retournes  dans  les  etats  ennemis  pour  y  continuer  leur  com- 
merce." Re"glement  du  21  Octobre,  1744,  art.  11,  Deer.  36,  Juillet,  1778,  art.  6. 

(b)  The  Endraught,  1  Rob.,  p.  23.    The  Bernon,  Ib.,  p.  102.    Vide  the  Embden, 
Ib.,  p.  17.     The  Frederick,  5  Ib.,  p.  8.     The  Ann,  1  Dodson,  p.  221. 

(c)  The  Harmony,  2  Rob.,  p.  322.    The  Embden,  1  Ib.,  p.  17. 

(d)  The  Indian  Chief,  3  Ib.,  p.  22.     The  Josephine,  4  Ib.,  p.  25. 

(e)  The  Citto,  3  Ib.,  p.  38.     M'Connel  v.  Hector,  3  Bosanquet  &  Puller,  p.  113. 
(/The  Indian  Chief,  3  Rob.,  p.  12.  (g)  La  Virginie,  5  Ib.,  p.  98. 

(h)  The  Indian  Chief,  3  Ib.,  p.  12.  The  St.  Lawrence,  1  Gallison's  (Amer.) 
Rep.,  p.  467. 

(t)  The  Anna  Catharina,  4  Rob.,  p.  119.     The  Rendsberg,  Ib.,  p.  139. 

(k)  The  Anna  Catharina,  4  Rob.,  p.  119.  (I)  Ibid. 

(m)  The  Vigilantia,  1  Rob.,  pp.  1,  14,  19.  The  Susa,  2  Ib.,  p.  255.  The  Indiana, 
3  Ib.,  p.  44,  note  (1).  The  Portland,  Ibid.  The  Vriendschap,  4  Ib.,  p.  166.  The 
Jonge  Klassina,  5  Ib.,  p.  297.  The  Antonia  Johanna,  1  Wheaton's  (Amer.)  Rep., 
p.  159.  The  St.  Joze  Indiana,  2  Gallison's  (Amer.)  Rep.,  p.  268. 
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property  of  the  neutral  house  is  liable  to  condemnation. (rc)  However, 
where  a  neutral  is  engaged  in  peace,  in  a  house  of  trade  in  the  enemy's 
country,  his  property,  so  engaged  in  the  house,  is  not,  at  the  commence- 
ment of  war,  confiscated ;  but  if  he  continues  in  the  house  after  the 
knowledge  of  the  war,  it  is  liable,  as  above  stated,  to  confiscation. (o)  It 
is  a  settled  principle,  that  traffic  alone,  independent  of  residence,  will,  in 
some  cases,  confer  a  hostile  character  on  the  individual  ;(p)  and  if  a 
r*fiOfn  neutra^  ke  engaged  in  the  enemy's  navigation,  it  not  only  *affects 

J  the  peculiar  vessel  in  which  he  is  employed,  but  all  other  vessels 
belonging  to  him  that  have  no  distinct  national  character  impressed  upon 
them.(j) 

CCCCLXXXV.  With  respect  to  the  Nationality  of  Ships.  Ships 
are  deemed  to  belong  to  the  country  under  whose  flag  and  pass  they 
navigate ;  and  this  circumstance  is  conclusive  upon  their  character,  (r)  So, 
even  if  purchased  by  a  neutral,  if  they  are  habitually  engaged  in  the  trade 
of  the  enemy's  country,(s)  even  though  there  be  no  seaport  in  the  territory 
of  the  neutral  ;(<)  but,  in  general,  and  unless  under  special  circumstances, 
the  national  character  of  ships  depends  on  the  residence  of  the  owner.(w) 
When,  however,  it  is  said  that  the  flag  and  pass  are  conclusive  on  the 
character  of  the  ship,  the  meaning  is  this :  that  the  party  who  takes  the 
benefit  of  them,  is  himself  bound  by  them;  he  is  not  at  liberty,  when 
they  happen  to  operate  to  his  disadvantage,  to  turn  round  and  deny  the 
character  which  he  has  worn  for  his  own  benefit,  and  upon  the  credit  of 
his  own  oath  or  solemn  declarations;  but  they  do  not  bind  other  parties 
as  against  him  ;  other  parties  are  at  liberty  to  show  that  these  are  spurious 
credentials,  assumed  for  the  purpose  of  disguising  the  real  character  of 
the  vessel;  and  it  is  no  inconsiderable  part  of  the  ordinary  occupation  of 
a  Prize  Court,  to  pull  off  this  mask,  and  exhibit  the  vessel  so  disguised 
in  her  true  character  of  an  enemy's  vessel. (a;)  Ships  and  cargoes  engaged 
in  the  privileged  and  peculiar  trade  of  a  nation,  under  a  special  contract, 
and  the  sanction  of  the  Government,  are  considered  as  affected  by 
F+fiOTn  **^e  c^aracter  °f  the  nation,  and  if  it  be  hostile,  the  trade 

-I  is  stamped  with  the  same  character ;(?/)  and  the  produce  of  an 
estate  situated  in  an  hostile  colony,  is  so  impressed  with  the  character 
of  the  soil,  that  although  the  owner  of  the  estate  be  resident  in  a  neutral 
country,  his  interest  in  the  produce  is  deemed  enemy's  property.^) 

(n)  Ibid.  The  Frances,  1  Gallison's  (Amer.)  Rep.,  p.  618.  S.  C.  8  Cranch's 
(Amer.)  Rep.,  p.  348. 

(o)  The  Vigilantia,  1  Rob.,  pp.  1,  14,  15.     The  Susa,  2  Ib.,  pp.  251,  255. 

(p)  Ibid.     The  Vriendschap,  4  Ib.,  p.  166. 

(q)  The  Vriendschap,  4  Rob.,  p.  166. 

(r)  The  Vigilantia,  1  Rob.,  pn.  1,  19,  26.  The  Vrow  Anna  Catharina,  5  Ib.,  p. 
161.  The  Success,  1  Dodson,  p.  131. 

(»)  The  Vigilantia,  1  Rob.,  pp.  1,  19,  26.     The  Planter's  Wensch,  5  Ib.,  p.  22. 

Ul  Ibid.  (M)  Ibid.     The  Magnus,  1  Rob.,  p.  31. 

(x)  The  Fortuna,  1  Dodson,  p.  87.     The  Success,  Ib.,  p.  131. 

(y)  The  Princessa,  2  Rob.,  p.  49.  The  Anna  Catherina,  4  Ib.,  p.  107.  The 
Rendsberg,  4  Ib.,  p.  121.  The  Vrow  Anna  Catharina,  5  Ib.,  p.  161.  The  Co- 
mercen,  1  Wheaton's  (Amer.)  Rep.,  p.  382.  Vide  the  Vreede  Scboltys,  5  Rob.,  p. 
5,  note  (a). 

(z)  The  Phoenix,  5  Rob.,  p.  20.  The  Vrow  Anna  Catharina,  Ib.,  p.  161.  The 
Dree  Gebroeders,  4  Ib.,  p.  232.  Bentzou's  Claim,  9  Cranch's  (Amer.)  Rep.,  p.  191. 


PRINCIPLES   AND    PRACTICE    OF    PRIZE    TRIBUNALS.  425 

CCCCLXXXVI.  In  respect  to  the  transfers  of  enemies'  ships  dur- 
ing war,  it  is  certain  that  purchases  of  them  by  neutrals  are  not,  in 
general,  illegal ;  but  such  purchases  are  liable  to  great  suspicion ;  and  if 
good  proof  be  not  given  of  their  validity  by  a  bill  of  sale  and  payment  of 
a  reasonable  consideration,  it  will  materially  impair  the  validity  of  the 
neutral  claim  ;(a)  and  if  the  purchase  be  made  by  an  agent,  his  letters 
of  procuration  must  be  produced  and  proved  ;(6)  and  if  after  such  trans- 
fer the  ship  be  employed  habitually  in  the  enemy's  trade,  or  under  the 
management  of  a  hostile  proprietor,  the  sale  will  be  deemed  merely 
colourable  and  collusive. (c)  But  the  right  of  purchase  by  neutrals 
extends  only  to  merchant  *ships  of  enemies  ;(cF)  for  the  purchase 
of  ships  of  war  belonging  to  enemies,  is  held  to  be  invalid  ;(e\ 
and  a  sale  of  a  merchant  ship,  made  by  an  enemy  to  a  neutral  during 
war,  must  be  an  absolute  unconditional  sale.(/)  Anything  tending  to 
continue  the  interest  of  the  enemy  in  the  ship  vitiates  a  contract  of  this 
description  altogether.^) 

CCCCLXXXVII.  With  respect  to  the  proprietary  interests  in  car- 
goes, though,  in  general,  the  rules  of  the  Common  Law  apply,  yet  there 
are  many  peculiar  principles  of  Prize  Law  to  be  considered ;  it  is  a  general 
rule  that,  during  hostilities,  or  imminent  and  impending  danger  of  hos- 
tilities, the  property  of  parties  belligerent  cannot  change  its  national 
character  during  the  voyage,  or,  as  is  commonly  expressed,  in  transitu.(h\ 
This  rule  equally  applies  to  ships  and  cargoes;  and  it  is  so  inflexible, 
that  it  is  not  relaxed,  even  in  owners  who  become  subjects  by  capitula- 
tion, after  the  shipment  and  before  the  capture.(t)  But  if  the  ship  sails 
before  hostilities,  when  there  is  a  decided  state  of  amity  between  the  two 
countries,  and  before  the  capture  the  owner,  though  circumstances  of 
hostility  may  have  intervened,  again  becomes  a  friend,  and  at  the  time 
of  the  capture,  and  also  at  the  time  of  adjudication,  he  is  in  a  capacity 
to  claim,  the  Prize  Courts  will  then  give  him  the  benefit  of  the  principle, 
that  the  national  character  cannot  be  altered  in  transitu,  and  will  restore 
to  hirn.(/c)  The  same  distinction  is  applied  to  purchases  made  by  neu- 
trals of  property  in  transitu;  if  purchased  during  a  state  of  war  exist- 
ing, or  imminent  and  impending  danger  of  war,  the  contract  is  held 
invalid,  and  the  property  is  *deemed  to  continue  as  it  was  at  the 
time  of  shipment  until  the  actual  delivery.  It  is  otherwise,  how- 

(a)  TheBernon,  1  Rob.,  p.  102.     The  Sechs  Geschwistern,  4  Ib.,  p.  100. 

(6)  The  Argo,  1  Ib.,  p.  158. 

"  Que  tout  vaisseau  qui  serade  fabrique  ennemie,  on  qui  aura  en  originairement 
nn  proprie"taire  ennemie,  ne  pourra  etre  cense"  neutre,  s'il  nreu  a  etc  fait  une  vente 
parvedant  les  officiers  publics  qui  doivent  passer  cette  sorte  d'actes,  et  si  cette 
vente  ne  se  trouve  aborde,  et  n'est  soutenue"  d'un  pouvoir  anthentique  donne"  par 
le  premier  propri6taire,  lorsquil  ne  vend  pas  lui-meme." — Rdglement  du  17  Fevrier, 
1694;  du  12  Mai,  1698. 

(c)  The  Jemmy,  4  Rob.,  p.  31.     The  Omnibus,  6  Ib.,  p.  71. 

(d)  The  Minerva,  6  Rob.,  pp.  396,  399.  (e)  Ibid.,  p.  396. 

(/)  The  Packet  de  Bilboa,  2  Rob.,  p.  133.  The  Noydt  Gedacht,  2  Ib.,  p.  137, 
note  (a). 

(g)  The  Sechs  Geschwistern,  4  Ib.,  p.  100,  Prize  Rep.  (1855). 

(h)  The  Danckebaar  Africaan,  1  Ib.,  p.  107.     The  Herstelder,  Ib.,  p.  114. 

(t)  Ibid.  (*)  Ibid. 
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ever,  if  a  contract  be  made  during  a  state  of  peace,  and  without  contem- 
plation of  war ;  for  under  suet  circumstances,  the  Prize  Courts  will  recog- 
nize the  contract  and  enforce  the  title  acquired  under  it.(^)  And  pro- 
perty is  still  considered  in  transitu,  if  it  be  ultimately  destined  to  the 
hostile  country,  notwithstanding  it  has  arrived  at  a  neutral  port,  and  the 
ship  is  there  changed. (m)  The  reason  why  Courts  of  Admiralty  have 
established  this  rule  as  to  transfers  in  transitu  during  a  state  of  war,  or 
expected  war,  is  asserted  to  be,  that,  if  such  a  rule  did  not  exist,  all 
goods  shipped  in  the  enemy's  country  would  be  protected  by  transfers, 
which  it  would  be  impossible  to  detect,  (n) 

CCCCLXXXVIII.  The  same  public  policy  has  established  the  rule  of 
the  Prize  Courts,  that  property  going,  during  war,  to  be  delivered  in 
the  enemy's  country,  and  under  a  contract  to  become  the  property  of  the 
enemy  immediately  on  arrival,  if  taken  in  transitu,  is  to  be  considered 
as  enemy's  property.(o)  And  all  contracts  of  purchase  effected  on  the 
part  of  the  belligerent,  where  the  payment  is  executory  and  contingent 
on  delivery  at  an  ulterior  port,  at  the  risk  of  the  neutral  vendor  or  ship- 
per, are  considered  as  contracts  in  fraud  of  the  Prize  Law;  and  the 
goods,  if  captured  in  transitu,  are  condemned  as  the  absolute  property 
of  the  enemy. (p)  But  when  the  contract  is  made  in  time  of  peace,  and 
without  any  contemplation  of  war,  no  such  rule  exists. (q\  But  the  rule 
is  applied  where  such  a  contract  is  originally  made  between  allies  in  the 
r*fli(Yl  war>  ^  a  Party  *°  ^  becomes  neutral  after  the  *contracfc,  and 
-I  before  the  execution  of  it,  and  the  shipment  is  made  after- 
wards, (r)  A  contract  by  a  neutral  with  a  privileged  company  of  the 
enemy,  with  a  view  to  the  transportation  of  the  whole  produce  of  a 
colony,  or  of  the  company  itself,  if  made  during  war,  or  in  the  contem- 
plation of  war,  is  pronounced  illegal,  and  the  property  is  liable  to  con- 
demnation as  hostile  property. (s)  But  if  a  neutral,  during  peace,  and 
without  contemplation  of  war,  purchase  goods  in  a  colony  from  a  regular 
privileged  company  there,  and  it  is  agreed  that  they  shall  be  transported 
and  sold  in  the  mother  country  by  the  company's  agents  for  the  benefit 
of  the  neutral,  the  contract  is  good,  and  the  property  remains  neutral 
during  its  transit,  notwithstanding  an  intervening  war  of  the  mother 
country.  (A 

In  ordinary  shipments  of  goods,  unaffected  by  the  foregoing  principles, 
the  question  of  proprietary  interest  often  turns  on  minute  circumstances 
and  distinctions,  the  general  principle  being  that,  if  they  are  going  for 
account  of  the  shipper,  or  subject  to  his  order  or  control,  the  property  is 
not  divested  in  transitu.  If  there  be  any  condition  annexed  to  the 
delivery  of  the  goods  to  the  consignee,  the  proprietary  interest  remains 
in  the  shipper,  notwithstanding  the  goods  are  sent  in  pursuance  of  the 

(1)  The  Vrow  Margaretha,  1  Rob.,  p.  336.     The  Jan  Frederick,  5  Ib.,  p.  128. 

(m)  The  Carl  Walter,  4  Ib.,  p.  207. 

(n)  The  Vrow  Margaretha,  1  Jb.,  p.  336. 

(o)  The  Sally,  3  Ib.,  p.  800,  note  (a). 

(p)  The  Atlas,  3  Ib.,  p.  299.     The  Anna  Catharina,  4  Ib.,  pp.  107,  113,  note. 

(?)  Ibid.  (r)  The  Anna  Catharina,  4  Rob.,  pp.  107,  112. 

(s)  The  Rendsberg,  Ib.,  p.  121.     The  Jan  Frederick,  5  Ib.,  p.  128. 

(t)  The  Vrow  Anna  Catharina,  5  Ib.,  p.  161. 
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orders  of  the  consignee.  Thus,  if  a  merchant  in  H.  sends  goods  to  A. 
in  another  country,  by  order  of  B.  and  on  account  of  B.,  but  with  direc- 
tions not  to  deliver  them  unless  satisfaction  could  be  given  for  the  pay- 
ment, the  property  is  not  divested  from  the  shipper,  but  remains  his  in 
transitu.(u\ 

The  same  principle  applies  where  goods  are  shipped  to  the  orders  of 
the  shippers,  but  to  be  delivered  by  their  agents  to  the  consignee,  upon 
the  agents  being  satisfied  for  the  payment. (a:)  So,  even  if  the 
goods  are  stated  in  the  invoice  to  belong  to  the  claimants ;  yet  if 
these  papers  are  inclosed  to  the  consignee  as  agent  to  the  shippers,  and 
are  to  be  delivered  to  the  claimants,  only  upon  conditions  in  the  discre- 
tion of  the  agent,  the  property  remains  in  the  shippers. (y)  But  if  the 
goods  are  consigned  to  an  agent  of  the  shippers,  but  the  invoice,  &c., 
show  them  to  be  for  the  account  of  the  claimants,  and  the  invoice,  &c. 
are,  by  the  shippers,  sent  directly  to  the  claimants,  the  possession  of  these 
documents  gives  them  a  title,  and  establishes  the  intention  of  the  shipper 
to  vest  the  property  in  the  claimants  at  the  time  of  the  shipment. (2)  So, 
if  the  goods  are  shipped  to  the  consignee,  unconditionally,  for  the  use  of 
the  claimants. (a)  But  if  the  goods  are  consigned  to  the  agent  of  the 
shippers,  and  there  are  discretionary  orders  given,  but  no  direction  for 
an  absolute  delivery  to  the  claimants,  the  property  remains  in  the  ship- 
pers. (6)  In  all  these  cases,  the  goods  are  supposed  to  have  been  pur- 
chased in  pursuance  of  the  orders  of  the  claimants;  for  if  they  are  sent 
by  the  shippers  without  orders,  or  contrary  to,  or  different  from  orders 
either  in  quantity  or  kind,  the  proprietary  interest  remains  in  the 
shipper  during  the  transit,  notwithstanding  they  are  sent  by  direct  con- 
signment to  the  consignee. (c\  , 

It  is  certainly  competent  for  an  agent  abroad,  who  purchases 
*goods  in  pursuance  of  orders,  to  vest  the  proprietary  interest  in 
his  principal,  immediately  on  the  purchase.  This  is  the  case  when  he 
purchases  exclusively  on  the  credit  of  the  principal,  or  makes  an  absolute 
appropriation  and  designation  of  the  property  for  his  principal.  But 
where  he  sells  his  own  goods,  or  purchases  goods  on  his  own  credit  (and 
thereby  in  reality  becomes  the  owner,)  no  property  in  such  goods  vests 
in  his  correspondent,  until  he  has  done  some  notorious  act  to  divest 
himself  of  his  title,  or  has  parted  with  the  possession  by  an  actual  and 
unconditional  delivery  for  the  use  of  such  correspondent,  (c?)  But  such 
delivery  or  appropriation  to  the  use  of  his  correspondent,  need  not  be  by 

f«)  Cited  in  the  Aurora,  4  Ib.,  p.  219. 

(z)  The  Aurora,  4  Rob.,  p.  218.     The  Merrimack,  Kimrael  and  Albert's  Claim, 
8  Cranch's  (Amer.)  Rep.,  p.  317.     See  the  Marianna,  6  Rob.,  p.  24. 
(y)  The  Merrimack,  8  Cranch's  (Amer.)  Rep.,  p.  317. 
(z)  Ibid.,  Messrs.  Wilkins'  Claim,  Ib. 

(a)  Ibid.,  Messrs.  M'Kean  and  Woodland's  Claim.  Ib, 

(b)  The  St.  Joze  Indiano,  Lizaur's  Claim,  2  G»xllis.  (Amer.)  Rep.,  p.  268.     1 
Wheaton's  (Amer.)  Rep.  p.  208. 

(c)  The  Venus,  8  Cranch's  (Amer.)  Rep.,  p.  253.     The  Frances,  Durham  and 
Randolph's  Claim,  1  Gallison's  (Amer.)  Rep.,  p.  445.     S.  C;,  8  Cranch's  (Amer.) 
Rep.,  p.  344  ;  9  Ib.,  p.  183.     The  Frances,  French's  Claim,  8  Ib.,  p.  359. 

(d)  The  St.  Joze  Indiano,  2  GalHson's  (Araer.)  Rep.,  p.  268.    S.  C,,  1  Wheaton's 
(Amer.)  Rep.,  p.  208. 
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a  direct  act ;  but  it  may  constructively  arise  from  the  circumstances  of 
the  case,  even  where  the  shipper  has  made  an  immediate  assignment  of 
the  goods. (e) 

In  all  these  cases,  the  material  question  is,  whether  the  shipper  retains 
or  possesses  any  control  over  the  property  (independent  of  the  mere 
right  of  stoppage  in  transitu  in  cases  of  insolvency,)  or  has  parted  with 
the  possession  and  all  authority  over  it.  For  if  an  enemy's  shipper 
consign  goods  or  money  to  his  correspondent  at  H.,  for  the  purpose  of 
answering  drafts  of  his  correspondent  in  A.,  without  any  letter  of  advice 
or  document,  making  it  the  absolute  property  of  such  correspondent,  or 
putting  it  out  of  his  own  controlj  it  still  remains  the  property  of  the 
shipper ;  for  he  may  at  any  time  countermand  the  order,  or  give  the 
goods  or  money  a  new  direction.  In  substance  it  is  the  same  transaction 
as  if  a  person  send  a  sum  of  money  to  his  private  banker,  directing  him 
to  hold  it  subject  to  the  order  of  A.  j  in  which  case  if,  on  the  next  day, 
and  before  any  such  order  had  been  given,  or  even  the  fact  of  lodgment 
known  to  the  other  party,  he  had  changed  his  purpose,  and  directed  a 
r*fi!31  conversi°n  *°f  the  money  to  another  object,  it  is  clear  that  the 

J  bankers  could  not  resist  with  effect.  (/) 

The  same  penalty  is  applied  to  subjects  of  allies  in  the  war  trading 
with  the  common  enemy(</)  as  to  a  subject  of  an  enemy.  But  a  citizen 
of  a  belligerent  country,  domiciled  in  a  neutral  country,  may  lawfully 
trade  with  the  enemy  of  his  native  country,(/t)  with  the  exception  of  the 
case  of  trade  in  articles  contraband  of  war.(i')  And  if  the  party  intends 
to  trade  with  the  enemy,  but,  during  the  voyage,  the  port  becomes 
neutral,  the  penalty  is  saved ;  for  there  must  be  the  act  as  well  as  the 
intention. (&)  And  even  assuming  that,  after  the  knowledge  of  war,  a 
citizen  domiciled  in  the  enemy's  country  may  lawfully  withdraw  his 
property  without  a  license  from  his  government,  which  has  been  denied, (T) 
at  all  events,  it  must  be  done  in  a  reasonable  time;  and  ten  months  after 
the  war  is  too  late,  and  the  party  will  then  be  deemed  engaged  in  a  trade 
with  the  enemy. (m)  And  if  a  vessel  take  on  board  a  cargo  from  an 
enemy's  ship,  under  the  pretence  that  it  is  ransomed,  it  is  an  illegal 
traffic.  Even  admitting  the  ransoming  of  captured  property  to  be  legal, 
it  cannot  be  admitted  to  be  made  at  any  distance  of  time,  and  by  any 
new  voyages  undertaken  for  this  special  purpose. (n\  And  sailing  under 
the  enemy's  license  is  deemed,  per  se,  an  efficient  cause  of  condemnation.  (0) 
r*P141  *These  observations  on  the  subject  of  proprietary  interests, 

-I  may  be  concluded  with  the  remark,  that  to  entitle  the  claimant 

(e)  The  Mary  and  Susan,  Ib.,  p.  25.  (f)  The  Josephine,  4  Rob.,  p.  25. 

(g)  The  Naiade,  4  Ib.,  p.  251.  The  Neptunus,  6  Ib.,  p.  403.  Bynk.  Q.  J.  Pub., 
cap.  x.,  Du  Ponceau's  edition,  p.  81. 

(A)  The  Danaus,  4  Rob.,  p.  255,  note. 

m  The  Neptunus,  6  Ib.,  p.  403.     The  Ann,  1  Dodson,  221. 

(k)  The  Abby,  5  Rob.,  p.  251. 

(I)  The  Mary,  1  Gallison's  (Amer.)  Rep.,  p.  620. 

(m)  The  St.  Lawrence,  Ib.,  p.  467.     S.  C.,  9  Cranch's  (Amer.)  Rep.,  p.  120. 

(n)  The  Lord  Wellington,  2  Gallison's  (Amer.)  Rep.,  p.  103. 

(o)  The  Julia,  1  Ib.,  p.  594.  S.  C.,  8  Cranch's  (Amer.)  Rep.,  p.  181.  The  Au- 
rora, 8  Cranch's  (Amer.)  Rep.,  p.  203.  The  Hiram,  Ib.,  p.  444.  S.  C.,  1  Whea- 
ton's  (Amer.)  Rep.,  p.  440.  The  Ariadne,  2  Ib.,  p.  143. 
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to  sustain  his  claim  in  the  Prize  Court,  the  property  must  be  proved  to 
be  neutral,  at  all  periods  from  the  time  of  shipment,  without  intermission, 
to  the  arrival  and  subsequent  sale  in  the  port  of  the  enemy.^p)  And 
if  it  le  hostile  at  the  time  of  shipment,  it  is  (as  has  been  already  stated) 
a  universal  rule  to  condemn  it,  although  the  owner  has  become  a  friend 
or  subject. (q\ 

CCCCLXXXIX.  Before  this  subject  be  closed  it  may  be  well  to  con- 
sider how  far  the  illegal  acts  of  the  master  bind  the  interests  of  the  owner 
of  the  ship  or  cargo. 

It  is  a  general  principle,  that  the  act  of  the  master  at  all  events  binds 
the  owner  of  the  ship,  as  much  as  if  the  act  were  committed  by  himself.(r) 
If,  therefore,  the  master  deviate  into  a  blockaded  port,  the  owner  is 
bound  by  the  act,  and  is  not  permitted  to  aver  his  ignorance  of  the  act, 
or  that  the  master  acted  against  his  orders. (s)  And  the  same  principle 
is  applied  to  the  case  of  carrying  goods  contraband  of  war.(A  But 
Grotius,(w)  Locceuius,(x)  Pothier,(y)  and  Bynkershoek,(z)  all  contend 
for  a  favourable  distinction  where  the  owner  is  ignorant  of  the  fact  of 
unlawful  goods  being  on  board.  They  are,  however,  contradicted  by 
Valin,(a)  whose  *doctrine  is  followed  in  the  practice  of  Prize  r:(.fi,  ,-. 
Courts.  The  law,  indeed,  is  established,  that  the  principal  is  «- 
answerable  for  the  acts  of  his  agent  (and  the  master  is  the  accredited 
agent  of  the  shipowner,)  not  only  civilly  but  penally,  to  the  amount  of 
the  property  entrusted  to  his  care. (5)  It  would  be  impossible  for  a 
Court  of  Prize  to  affect  the  proprietor  in  any  other  way;  and  whatever 
the  hardship  may  be,  it  is  very  much  softened  by  recollecting  that,  if 
he  has  sustained  any  injury  by  the  fraudulent  and  unauthorized  acts  of 
his  agent,  he  will  be  entitled  to  his  remedy  against  him.(c)  But  the 
act  of  the  master  does  not,  in  general,  bind  the  owner  of  the  cargo, 
unless  he  be  owner  of  the  ship,  or  conusant  of  the  intended  violation  of 
law,  or  the  master  be  his  agent.(<7)  In  cases  of  blockade,  the  deviation 
into  the  blockaded  port  is  presumed  to  be  in  the  service  of  the  cargo, 
and,  therefore,  the  owner  is  bound  by.  it,  unless  where  there  is  no  notice 
of  the  blockade  at  the  time  the  ship  sailed,  (e)  And  if  the  master  at  the 
time  of  sailing  put  his  ship  under  convoy,  whose  instructions  he  is  pre- 
sumed to  know,  the  act  is  illegal,  and  binds  both  the  ship  and  cargo.(A 
It  is  not  considered  like  the  case  of  an  unforeseen  emergency  happening 
to  a  ship  at  sea,  where  the  fact  itself  proves  the  owners  to  be  ignorant 

(p)  The  Atlas,  3  Rob.,  p.  299.     The  Sally,  Ib.,  p.  300,  note  (a). 

(q)  The  Boedes  Lust,  5  Ib.,  p.  233. 

(r)  The  Vrow  Judith,  1  Rob.,  p.  150. 

(a)  The  Adonis,  5  Ib.,  p.  256.  (t)  The  Imina,  3  Ib.,  p.  167. 

(u)  Jure  Belli  et  Pacis,  lib.  iii.  ch.  vi.  \  6. 

(x)  De  Jur.  Mar.  lib.  ii.  ch.  iv.  no.  12. 

(y)  De  Propriete,  no.  103.  (z)  Q.  J.  P.  lib.  i.  ch.  xii. 

(a)  Sur  1'Ord.,  torn.  ii.  p.  253.     Emerigon,  Des  Assurances,  torn.  i.  p.  449. 

(6)  The  Mars,  6  Rob.,  pp.  79,  87.  (c)  Ibid. 

(d)  The  Vrow  Judith,  1  Rob.,  p.  150.     The  Imina,  3  Ib.,  p.  169.     The  Rosalie 
and  Betty,  2  Ib.,  pp.  343,  351.     The  Alexander,  4  Ib.,  p.  93.     The  Elsebe,  5  Ib., 
p.  173. 

(e)  The  Alexander,  4  Ib.,  p.  93.     The  Shepherdess,  5  Ib.,  p.  262. 
(/)  The  Elsebe,  5  Ib.,  p.  173. 
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and  innocent,  and  where  the  Court  has  holden,  that  being  proved  innocent 
by  the  very  circumstances  of  the  case,  the  owners  of  the  cargo  should 
not  be  bound  by  the  mere  principle  of  law,  which  imposes  on  the 
employ  era  responsibility  for  the  acts  of  his  agent.  On  the  contrary,  it 
r*fi1fil  *s  a  ma^er  done  * 'antecedently  to  the  voyage,  and  must,  there- 

-*  fore,  be  presumed  to  be  done  on  communication  with  the  owners, 
and  with  their  consent ;  the  effect  of  this  presumption  is  such  that  it 
cannot  be  permitted  to  be  averred  against,  inasmuch  as  all  the  evidence 
must  come  from  the  suspected  parties  themselves,  without  a  possibility 
of  meeting  it,  however  prepared.  The  Court,  therefore,  applies  the 
strict  principle  of  law,  and  holds,  as  it  does  in  blockade  cases  of  that 
description,  that  the  master  must  be  taken  to  be  the  authorized  agent  of 
the  cargo ;  and  that  if  he  has  exceeded  his  authority,  it  is  barratry,  for 
which  he  is  personally  answerable,  and  for  which  the  owner  must  look 
to  him  for  indemnification. (</)  Whether  a  like  principle  ought  not  to 
be  applied  to  the  owner  of  the  cargo,  in  cases  where  the  ship  originally 
sails  on  the  voyage  under  an  enemy's  license,  has  not  been  decided. 
The  point  was  made  in  the  Supreme  Court  in  a  recent  case ;  but  know- 
ledge being  brought  home  to  the  actual  agent  of  the  owners  of  the  cargo, 
it  became  unnecessary  to  decide  the  more  general  principle. (/A  There 
are  many  other  cases  in  which  the  act  of  the  master  will  bind  the  owner 
of  the  cargo  as  well  as  the  ship ;  such  are  resistance  of  the  right  of 
search,  suppressing  or  fraudulently  destroying  the  ship's  papers,  rescue 
by  the  neutral  crew  after  capture,  &c.({\  But  though  the  act  of  a  neutral 
master  in  resisting  search  binds  both  ship  and  cargo;  yet  it  has  been 
solemnly  settled  by  the  Supreme  Court,  that  the  resistance  of  a  belligerent 
master  does  not  bind  a  neutral  shipment,  unless  the  proprietor  has  co- 
operated in  the  resistance. (/c)  In  a  very  recent  case,  however,  Sir  W. 
Scott  has  asserted  the  contrary  doctrine. (Z) 
P^p,  --,  *CCCCXC.  But  the  act  of  the  agent  or  consignee  of  the  cargo, 

-I  whether  he  be  the  master  or  not,  is  conclusive  upon  the  owner  of 
the  cargo  ;(m)  and  the  act  of  a  general  agent  of  the  cargo,  in  covering 
the  enemy's  property  in  the  same  shipment  with  his  principal's  property, 
affects  the  whole  with  condemnation,  although  the  principal  had  no 
knowledge  of  the  illegal  act.(n)  And  the  same  principle  is  applied  in 
the  case  of  simulated  papers ;  for  the  carrying  of  simulated  papers  is  an 
efficient  cause  of  condemnation. (o)  But  in  peculiar  circumstances,  the 
act  of  an  agent  of  the  cargo  will  be  liberally  construed  in  favour  of  his 
principal.  As  if  the  agent  be  a  belligerent,  and  has  received  orders  to 
purchase  goods  before  the  war  or  before  a  blockade,  his  acts  in  making 

(g)  The  Elsebe,  5  Rob.,  pp.  173,  175. 

(h)  The  Hiram,  1  Wheaton's  (Amer.)  Rep.,  p.  440. 

(«•)  The  Elsebe,  5  Rob.,  p.  173.  The  Dispatch,  3  Ib.,  p.  279.  The  Nereide,  9 
Cranch's  (Amer.)  Rep.,  pp.  388,  451. 

(k)  Ibid.,  p.  388. 

m  The  Fanny,  1  Dodson,  p.  443. 

(m)  The  Vrow  Judith,  1  Rob.,  p.  150. 

(n)  The  St.  Nicholas,  1  Wheaton's  (Amer.)  Rep.,  p.  417.  The  Phoenix  Ins.  Co. 
v.  Pratt,  2  Binney,  p.  308. 

(o)  Os well  v.  Vigne,  15  East,  p.  70. 
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the  shipment  during  a  blockade,  are  not  binding  on  his  principal,  unless 
he  had  had  an  opportunity  to  countermand  the  orders,  and  neglected  it; 
for  the  agent  in  such  cases  may  have  a  personal  interest  in  exporting  the 
goods. (p)  But  the  act  of  the  master  will  not  bind  even  the  owner  of 
the  ship,  unless  it  be  in  cases  within  the  scope  of  his  ordinary  authority. 
If,  therefore,  the  master  of  a  non-commissioned  merchant  ship  make  a 
capture,  the  owner  is  not  responsible  in  damages,  if  it  turns  out  to  be 
illegal.^) 

CCCCXCI.  F.  We  have  now  to  consider  the  sentence  in  the  Prize 
Court,  and  the  subsidiary  questions  of  freight,  of  costs,  and  expenses. 

CCCCXCII.  Upon  the  hearing  of  the  proofs,  if  the  case  does  not 
require  or  admit  farther  proof,  the  Court  proceeds  *to  pronounce 
a  sentence  of  acquittal  or  condemnation,  as  the  justice  of  the 
case  requires.  And  it  may  proceed  to  make  a  decree  as  well  after  as 
before  the  death  of  the  parties ;  for  in  proceedings  in  rem  the  suit  does 
not  abate  by  the  death  or  absence  of  all  or  any  of  the  parties  named  in 
the  proceedings. (r\  It  may  be  proper  in  many  cases,  where  all  the  par- 
ties on  either  side  are  dead,  not  to  proceed  to  make  a  decree  in  rem  with- 
out serving  a  monition  upon  the  representatives  of  the  deceased  party  to 
appear,  and  pursue  or  defend  his  rights.  And  where  the  decree  is  in 
personam,  the  Court  will  generally  require  that  the  representative  should 
be  duly  cited  to  appear  to  protect  his  interests,  so  far  as  they  may  be 
affected  by  the  decree. (s)  It  is,  indeed,  the  duty  of  the  Court  to  take 
notice  of  all  interests  that  result  from  evidence  before  it,  and  not  to  suffer 
any  persons  to  be  precluded  from  their  just  demands  from  want  of  notice 
of  any  facts  that  appear  in  the  course  of  the  proceedings^)  And  where 
the  parties  are  not  formally  before  the  Court,  it  acts  as  a  general  guar- 
dian of  all  interests  which  are  brought  to  its  notice. (w)  Indeed,  in  the 
common  cases  of  condemnations,  the  enemy  proprietor  is  necessarily 
absent  by  operation  of  law  ;  and  yet  the  sentence  is  completely  valid,  as 
well  against  him  as  against  the  whole  world. (x\  To  give  validity,  there- 
fore, to  decrees  in  rem,  it  is  not  necessary  that  the  adverse  parties  should 
be  before  the  Court,  (y] 

CCCCXCIII.  When  a  sentence  is  pronounced  in  the  English  Prize 
Court,  either  of  acquittal  or  condemnation,  it  is,  in  general,  by  an  inter- 
locutory decree.  An  interlocutory  *decree  is  proper  in  all  cases, 
where  anything  farther  remains  to  be  done  by  the  Court,  as  in 
ascertaining  damages  in  cases  of  illegal  capture,  or  in  deciding  who  are 
captors,  after  deciding  that  the  property  is  to  be  condemned.  The  right 
to  decide  who  are  captors  entitled  to  distribution,  belongs  exclusively  to 
the  Prize  Court,  and  its  adjudication  cannot  be  examined  by  a  Court  of 

(p)  The  Neptunas,  1  Robinson,  p.  170.  Cases  cited  in  the  Hoop,  Ib.,  p.  196. 
The  Dankbaarheit,  1  Dodson,  p.  183. 

(q)  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  xix.,  Du  Ponceau's  ed.,  pp.  147,  153. 

(r)  Penhallow  v.  Doane,  3  Dallas's  (Amer.)  Rep.,  pp.  54,  86,  117.  The  Falcon. 
6  Rob.,  pp.  194,  199. 

(s)  Vide  the  Nostra  Signora  de  los  Dolores,  1  Dodson,  p.  290. 

(t)  The  Maria  Francois,  6  Rob.,  p.  282.  (u)  Ibid. 

(x)  The  Falcon.  6  Rob.,  pp.  194.  199.  (y)  Ibid. 
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Common  Law.(z)  And  no  title  vests  in  the  captors  until  a  final  adjudi- 
cation of  the  Prize  Court.(a)  In  England  the  usual  practice  is  to  acquit 
or  condemn  by  interlocutory  decree  in  all  cases. (6)  And  a  definitive 
sentence  is  reserved  until  all  other  questions  and  interests  are  disposed 
of.(c)  In  the  North  American  United  States  it  is  more  common  to 
reserve  a  decree  until  a  final  decision  of  all  the  questions  before  the 
Court :  but,  according  to  Mr.  Justice  Story,  there  can  be  no  doubt  of  the 
propriety  of  an  adherence  to  the  English  practice,  where  the  circum- 
stances of  the  case  require  a  suspension  of  a  final  sentence,  although  the 
propriety  of  an  acquittal  or  condemnation  is  perfectly  clear;  and  in  case 
of  an  acquittal  or  condemnation  by  interlocutory  decree  there  can  be  no 
question  that  an  appeal  immediately  lies  to  the  proper  Appellate  Court 
by  the  parties  affected  by  that  decree ;  for  as  to  them  it  is  an  interlocu- 
tory having  the  effect  of  a  final  decree. 

CCCCXCIV.  In  respect  to  cases  of  acquittal.  This  may  be  either 
with  or  without  damages  and  costs,  or  upon  the  terms  of  paying  costs  and 
expenses.  In  either  case  where  the  damages  or  expenses  are  uncertain, 
and  to  be  ascertained,  the  Court  itself  may  proceed  directly  to  assess 
r*P9m  them.(r7)  But  *the  usual  practice  is,  to  refer  it  to  commissioners 
-1  to  hear  the  parties,  examine  their  statements  and  accounts,  and 
to  report  to  the  Court  in  detail,  such  allowance  as  they  think  equitable 
or  legally  due  to  the  parties.  Accompanying  the  report,  the  reasons  of 
the  commissioners  for  the  allowance  or  disallowance  of  any  particular 
item  are  usually  given,  and  the  report,  when  returned  to  the  Court,  is 
heard  upon  exceptions  by  the  parties. 

CCCCXCV.  When  restitution  is  decreed,  if  the  property  remains 
specifically  in  the  custody  of  the  Court,  the  warrant  issues  for  the  deli- 
very to  the  claimant ;  and  in  such  case,  unless  it  is  otherwise  ordered  by 
the  Court,  the  expenses  of  the  delivery  are  to  be  borne  by  the  captors,  (e) 
If  the  proceeds  of  the  property  are  in  Court,  an  order  for  delivery  is 
usually  made  by  the  Court;  and  after  a  decree  of  restitution,  the  captors 
have  no  right  to  arrest  the  proceeds  in  the  registry  of  the  Court  by  a 
caveat;  that  can  only  be  done  by  an  application  to  the  Court  itself^/) 
If  the  proceeds  are  in  the  hands  of  the  captors  or  their  agents,  a  monition, 
and,  if  necessary,  an  attachment,  issues  to  them  to  bring  in  the  proceeds. 
But  where  the  captors  have  not  conducted  themselves  unfairly,  on  resti- 
tution decreed,  they  will  not  be  held  answerable  for  more  than  the 
proceeds,  although  the  sale  made  was  less  than  the  original  value  of  the 
property.  (#)  The  property,  upon  a  decree  of  restitution,  may  be  delivered 
to  the  master  as  agent  of  the  shipper;  for  in  such  case  the  master  is  the 
agent  of  the  shipper,  and  is  answerable  to  him. (h\ 

But  in  such  a  case,  neither  the  master  nor  any  other  Prize  Agent  can 
claim  the  property  against  his  principal,  unless  so  far  as  to  cover  his 

(z)  Home  v.  Camden,  2  H.  Blackstone's  Rep.,  p.  533.     4  Durnford  and  East's 
Rep.,  p.  382.     Duckworth  v.  Tucker,  2  Taunton's  Rep.,  p.  1. 
(a)  Ibid.  (b)  Marriott's  Form,  pp.  194,  196. 

(c)  Ibid.,  pp.  198,  203.  (d)  The  Lively,  1  Gallison's  (Amer.)  Rep.,  p.  315. 

(e)  The  Rendsberg,  6  Rob.,  p.  142.  (/)  The  Fortuna,  4  Ib.,  p.  278. 

(g)  The  Two  Susannahs,  2  Ib.,  p.  132. 
(A)  Sir  W.  Scott  and  Sir  J.  Nichol's  Letter  to  Mr.  Jay,  vide  ante,  p.  551. 
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expenses,  and  the  Court  will  thus  far  protect  his  rights;  but  when  his 
expenses  and  his  liens  on  the  ^property  are  discharged,  the  Court 
will  deliver  it  directly  to  the  principal  upon  his  own  applica- 
tion.(i")  After  a  decree  for  restitution  of  partnership  property  to  a  foreign 
house  in  solidum,  the  Court  will  not  sever  the  property  merely  because 
one  partner  is  a  bankrupt  here ;  but  if  the  assignees  put  in  a  claim  for  this 
purpose  before  a  decree  it  would  be  otherwise.  (&) 

CCCCXCVI.  Where  damages  are  decreed,  the  decree  is  either  against 
the  parties  by  name,  or  by  a  description  of  their  relation  to  the  ship. 
Where  a  decree  is  against  the  owners  of  a  privateer  generally,  a  monition 
issues  against  them  personally  to  pay  the  damages  assessed ;  and  it  may 
also  issue  against  the  sureties  to  the  bond  given  on  taking  out  the  com- 
mission. In  a  Court  of  International  Law,  a  person  may  be  considered 
as  a  part-owner,  though  his  name  has  not  been  inserted  in  the  bill  of  sale 
or  ship's  register ;  and  the  representative  of  a  person  so  deemed  a  part- 
owner  is  responsible  for  costs  and  damages  decreed  against  the  owners 
generally,  though  the  party  of  whom  he  is  the  representative  was  not  the 
actual  wrong-doer. (7]  And,  as  has  been  already  stated,  a  part-owner  is 
not  exempted  from  being  a  party  to  a  suit  for  the  proceeds,  by  having  a 
release  from  the  claimant  for  his  share.(m) 

CCCCXCVII.  In  respect  to  cases  of  condemnation.  Where  an  in- 
terlocutory decree  of  condemnation  passes  in  favour  of  a  privateer,  it  has 
been  usual  in  England  to  deliver  that  decree,  with  a  proper  commission, 
to  the  master  of  the  privateer,  to  make  sale  of  the  Prize,  and  to  return 
an  account  into  Court. (»)  But  in  the  North  American  United  States, 
all  sales  of  prizes,  before  as  well  as  after  condemnation,  are  made  by  the 
*  Marshal ;  and  in  respect  to  sales  after  condemnation,  this  prac-  pj-^o-i 
tice  is  farther  enforced  by  statute,  (o) 

CCCCXCVIII.  With  respect  to  freight.  It  frequently  happens  that 
enemies'  goods  are  found  on  board  of  neutral  ships ;  and  conversely,  that 
neutral  goods  are  found  on  board  of  enemies'  ships.  In  these  cases, 
questions  often  occur  as  to  the  right  of  the  parties  to  freight,  expen- 
ses, &c. 

CCCCXCIX.  And  first,  in  respect  to  neutral  ships.  In  general,  where 
enemies'  goods  are  captured  in  a  neutral  ship,  the  captors  take  cum  onere  ; 
and  if  the  conduct  of  the  neutral  has  been  perfectly  fair  and  impartial, 
it  is  the  practice  of  the  Prize  Court  to  allow  him  his  full  freight,  in  the 
same  manner,  as  if  the  original  voyage  had  been  performed  ;(p)  and  in 
like  manner  to  allow  him  his  expenses.  (<?)  The  freight  allowed,  is  not, 

(i)  The  Franklin,  4  Rob.,  p.  404.  The  St.  Lawrence,  2  Gallison's  (Amer.)  Rep., 
p.  19. 

(k)  The  Jefferson,  1  Rob.,  p.  325. 

(I)  The  Nostra  Signora  de  los  Dolores,  1  Dodson,  p.  290. 

(TO)  The  Karasan,  5  Rob.,  p.  291.  (n)  Semble,  the  Yenus,  9  Ib.,  p.  235. 

(o)  January  27th,  1813,  c.  civ.  new  ed.  c.  cccclxxviii. 

(p)  The  Hoop,  1  Rob.,  pp.  196,  219.  The  Antonia  Johanna,  1  Wheaton's 
(Amer.)  Rep.,  p.  159. 

(q)  The  Hoop,  1  Rob.,  p.  196.  The  Bremen  Flugge,  4  Ib.,  p.  90.  The  Der 
Mohr,  Ib.,  p.  314.  Smart  v.  Wolff,  Durnford  and  East's  Rep.,  p.  323.  Vattel,  liv. 
iii.  c.  vii.  s.  115.  The  Consolato  del  Mare,  ch.  cclxxiii.  Sir  W.  Scott  and  Sir  J. 
Nicholl's  Letter  to  Mr.  Jay,  ante,  p.  551.  The  Copenhagen,  1  Rob.,  p.  289.  The 
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however,  necessarily  the  rate  agreed  on  by  the  parties,  if  it  be  inflamed 
by  extraordinary  circumstances;  but  a  reasonable  freight  only  will,  in 
such  cases,  be  allowed,  (r)  And  where  the  goods  have  been  once  unlivered 
by  order  of  Court,  the  whole  freight  for  the  voyage  is  due,  and  the  owner 
of  the  goods,  even  in  case  of  restitution,  cannot  demand  the  ship  to  reload 
tnem>  aQd  carry  them  to  the  original  port  of  destination,  for  by 
the  *separation  the  ship  is  exonerated  ;(s)  but  it  would  be  other- 
wise if  there  had  been  no  unlivery.M  And  the  neutral  will  be  allowed 
his  freight  where  he  carries  the  goods  of  one  belligerent  to  its  enemy; 
for  though  such  a  trade  be  illegal  as  to  the  subjects,  it  is  not  so  as  to 
neutrals. (u\  So,  on  a  voyage  from  the  port  of  one  enemy  to  the  port  of 
another  enemy.(x)  But  if  the  neutral  has  conducted  himself  fraudu- 
lently or  unfairly,  or  in  violation  of  belligerent  rights,  he  will  not  be 
allowed  freight  or  expenses,  and,  in  flagrant  cases,  will  be  visited  with 
confiscation,  even  of  the  ship  itself.  And  he  is  never  allowed  freight 
where  he  has  used  false  papers  ;(y\  nor  upon  the  carriage  of  contraband 
goods  ;(z)  nor  where  there  has  been  a  spoliation  of  papers  ;(a)  nor  where 
the  cause  of  capture  was  the  ship,  and  not  the  cargo. (S)  But  where  part 
of  the  goods  are  condemned  as  contraband,  and  part  restored  after  unlivery 
of  the  cargo,  freight  maybe  decreed  as  a  charge  upon  the  part  restored. (c) 
If  the  goods  are  unlivered  under  a  hostile  embargo  upon  neutral  ships, 
r*fi241  ^y  are  discharged  of  the  lien  of  the  freight ;  and  if  freight  be 
J  *decreed,  it  can  only  be  against  the  original  consignees  or 
freighters,  and  not  against  a  prior  purchaser,  who  has  received  them  on 
bail.(d) 

When  a  decree  is  made  that  the  freight  shall  be  a  charge  on  the 
cargo,  application  must  be  made  to  the  Court  for  the  sale  of  so  much  as 
is  necessary  for  this  purpose.(e)  In  general,  where  a  ship  and  cargo  are 
restored,  with  a  decree  that  the  freight  shall  be  a  charge  on  the  cargo,  if 
the  proceeds  of  the  cargo  are  not  sufficient  to  pay  the  freight,  the  cap- 
tors are  not  responsible  for  the  deficiency,  (f)  But  although  the  capture 
be  right,  yet  if  afterwards  the  cargo  is  lost  by  the  negligence  of  the  cap- 
tors, and  the  freight  be  decreed  a  charge  on  the  cargo,  the  captors  are 
responsible  to  pay  it.(g\  Where  the  freight  of  the  neutral  and  the  ex- 
penses of  the  captors  are  both  decreed  to  be  a  charge  on  the  cargo,  and 

Anna  Catharina,  6  Ib.,  p.  10.     The  Catharina  Elizabeth,  Acton's  Rep.,  p.  209. 
The  Fortuna,  Edwards's  Rep.,  p.  59. 
(r)  The  Twilling  Riget,  5  Rob.,  p.  82. 

*)  The  Hoffnung,  6  Rob.,  p.  231.     The  Prosper,  Edwards's  Rep.,  p.  72. 

t)  The  Copenhagen,  1  Rob.,  p.  2.89.  (u)  The  Hoop,  Ib.,  pp.  196,  219. 

x)  The  Wilhelmina,  2  Ib.,  p.  101,  note. 

y)  The  Atlas,  3  Ib.,  pp.  299,  304,  note.  Sir  W.  Scott  and  Sir  J.  Nicholl's  Let- 
ter to  Mr.  Jay,  ante,  p.  551. 

(z)  Ibid.  Bynk.  Q.  J.  Pub.,  Du  Ponceau's  ed.,  p.  81.  The  Sarah  Christina,  1 
Rob.,  p.  237.  The  Mercurius,  Ib.,  p.  288.  The  Emanuel,  Ib.,  p.  296.  The  Nep- 
tunus,  3  Ib.,  p.  108.  The  Neutralitet,  Ib.,  p.  295.  The  Oster  Risoer,  4  Ib.,  p.  199. 
The  Commercea,  1  Wheaton's  (Amer.)  Rep.,  p.  382. 

(a)  The  Rising  Run,  2  Rob.,  p.  104.     The  Madonna  Del  Burso,  4  Ib.,  pp.  169,183. 

(b)  The  Fortuna,  Edwards's  Rep.,  p.  56.       (c)  The  Oster  Risoer,  4  Rob.,  p.  199. 

(d)  The  Theresa  Bonita,  4  Rob.,  p.  236. 

(e)  The  Vrow  Margaretha,  Ib.,  p.  304,  note. 

(/)  The  Haabet,  Ib.,  p.  302.  (g)  The  Der  Mohr,  Ib.,  p.  315. 
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the  proceeds  are  insufficient  to  discharge  both,  priority  of  payment  of  the 
freight  is,  in  ordinary  cases,  allowed  by  the  Court,  as  a  lien  that  takes 
place  of  all  others. (fi\ 

D.  In  the  next  place,  as  to  the  allowance  of  freight  to  the  captors. — 
This  may  happen  when  the  ship  is  hostile,  and  the  cargo,  or  a  part 
thereof,  is  neutral.  The  general  rule  is,  that  if  neutral  goods  are  found 
on  board  of  a  hostile  ship,  the  captors  are  not  entitled  to  freight  therefor, 
unless  they  carry  the  goods  to  the  port  of  destination. (i}  And  the  rule 
is  applied,  notwithstanding  there  may  have  been  a  sale  of  the  goods 
beneficial  to  the  owners. (&)  But  *there  are  exceptions  to  the  r^/>9r-, 
rule  itself;  for  if  the  captors  bring  the  cargo  to  the  country  L  J 
where  the  claimants  ultimately  designed  to  send  it,  but  were  compelled 
to  take  a  circuitous  route  under  existing  circumstances,  the  captors  are 
entitled  to  freight,  notwithstanding  the  ship  was  actually  destined  to 
another  country,  there  to  land  it.(?)  So,  if  brought  to  the  same  country, 
but  not  to  the  port  of  actual  destination. (w)  So,  where  the  goods  are 
brought  to  the  country  where  the  proceeds  were  ultimately  destined,  and 
would  have  been  brought  directly,  but  for  a  prohibition  of  municipal 
law.(n)  Where  freight  is  decreed  to  the  captors,  it  will  be  paid  by  the 
Court,  out  of  the  cargo  or  its  proceeds,  if  yet  remaining  in  the  Adrni- 
ralty.(o)  And  under  particular  circumstances,  application  may  be  made 
to  the  Court,  to  decree  the  sale  of  so  much  of  the  cargo  as  may  be  neces- 
sary to  be  sold  for  the  discharge  of  freight.fp)  And  where  freight  is 
allowed  to  the  captors,  if  they  have  done  any  damage  to  the  cargo,  the 
amount  may  be  deducted  by  way  of  set-off  or  compensation. (/y) 

DI.  As  to  the  allowance  of  costs  and  expenses. — In  cases  when  farther 
proof  is  directed,  costs  and  expenses  are  never  allowed  to  the  clairnant(r) 
nor  refused  to  the  captors.  Nor  where  the  neutrality  of  the  property 
does  not  appear  by  the  papers  on  board  and  the  preparatory  evidence  ;(s) 
nor  where  papers  are  spoliated  or  thrown  overboard,  unless  the  act  be 
produced  by  the  captors'  misconduct,  as  by  firing  under  false  colours  ;(A 
nor  where  the  master  or  crew,  upon  *the  preparatory  examina- 
tions,  grossly  prevaricate  ;(M)  nor  where  any  part  of  the  cargo  is 
condemned  ;(x\  nor  where  the  ship  comes  from  a  blockaded  port;(y)  nor 

(A)  The  Bremen  Flugge,  Ib.,  p.  90. 

(t)  Bynk.  Q.  J.  Pub.,  lib.  i.  c.  xiii.,  Du  Ponceau's  ed.,  p.  105.  The  Diana,  5  Rob., 
p.  67.  The  Fortuna,  Edwards's  Rep.,  p.  56. 

(k)  The  Vrow  Anna  Catharina,  6  Rob.,  p.  269.  The  Fortuna,  Edwards's  Rep., 
p.  56. 

(Z)  The  Diana,  5  Rob.,  p.  67. 

(m)  The  Vrouw  Henrietta,  Ib.,  p.  75,  note.  But  see  the  Wilhelmina  Eleonora,  3 
Ib.,  p.  234. 

(n)  The  Ann  Green,  1  Gallison's  (Amer.)  Rep.,  p.  274. 

(o)  The  Fortuna,  4  Rob.,  p.  278.  (p)  4  Ib.,  p.  304,  note. 

(q)  The  Fortuna,  Ib.,  p.  278.  (r)  The  Eiuigheden,  1  Ib.,  p.  323. 

(s)  Sir  W.  Scott  and  Sir  J.  Nicholl's  Letter  to  Mr.  Jay,  ante,  p.  551.  Opinion 
of  M.  Portalis  in  the  Statira,  2  Cranch's  (Amer.)  Rep.,  p.  102,  note  (a). 

(t)  The  Peacock,  4  Rob.,  p.  185.  (u)  The  Peacock,  4  Rob.,  p.  185. 

(x)  The  William,  6  Ib.,  p.  316. 

(y)  The  Frederick  Molke,  1  Ib.,  p.  86.  The  Betsey,  Ib.,  p.  93.  The  Vrouw  Judith, 
Ib.,  p.  150. 
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If  the  ship  be  restored  by  consent,  without  reserving  the  question  of  costs 
and  expenses. (2) 

DII.  But  in  all  these  cases  it  is  in  the  discretion  of  the  Court  to 
allow  the  captors  their  costs  and  expenses  }(a\  and,  in  general,  wherever 
the  captors  are  justified  in  the  capture,  their  costs  and  expenses  are  de- 
creed to  them  by  the  Court,  in  case  of  restitution  of  property. (6)  There- 
fore, they  are  allowed  where  the  original  destination  was  to  a  blockaded 
port,  although  changed  on  hearing  of  the  blockade  ;(c)  where  ships,  even 
of  our  own  country,  are  captured  sailing  under  false  papers  ;(d)  where 
the  nature  of  the  cargo  is  ambiguous  as  to  contraband  ;(e)  and,  generally, 
in  all  cases  of  false  papers  ;(f )  and  in  all  cases  where  farther  proof  ia 
required.  (#) 

Dili.  In  cases  where  the  captors'  expenses  are  allowed,  the  expenses 
intended  are  such  as  are  necessarily  incurred  *in  consequence  of 
J  the  act  of  capture  ',(fi\  such  are  the  expenses  of  the  captor's 
ageut,(z)  but  not  insurance  made  by  the  captors,(&)  nor  expenses  of 
transmitting  a  cargo  from  a  colony  to  the  mother  country.(A  And  pro- 
perty restored  to  the  claimant  is  not  to  be  charged  with  any  expenses  for 
agency,  or  for  taking  care  of  it,  unless  made  a  charge  by  the  Court,  (w) 
And  the  expense  of  an  unlivery  or  delivery  of  the  property,  which  is 
restored,  is  to  be  borne  by  the  captors  or  releasing  party,  and  not  by  the 
property,  unless  it  is  so  directed  by  the  .Court,  (n)  In  general,  where  the 
property  is  condemned,  the  expenses  of  unlivery  and  warehousing,  &c., 
fall  on  the  captors  ;(o)  and  where  it  is  restored  the  Court  will  apportion 
them  in  its  discretion  on  the  captors  and  on  the  cargo. (p\ 

DIV.  In  cases  of  neutral  ships,  it  is  usual  to  allow  the  master  his 
adventure  and  personal  expenses,  if  his  conduct  has  been  fair  and  un- 
impeachable;^) but  where  the  master  and  crew  prevaricate  in  their  evi- 
dence, their  adventures  are  never  restored  ;(r)  nor  where  the  ship  is  en- 
gaged in  a  fraudulent  trade. (s) 

DV.  It  remains  to  notice  a  few  miscellaneous  and  outlying  matters. 

First,  as  to  the  extent  of  the  jurisdiction  of  the  Prize  Court. 

„         The  Admiralty  Court,  according  to  the  law  of  England  *and 
-I  of  the  North  American  United  States,  merely  by  its  own  inherent 

(z)  The  Maria  Powlona,  6  Ib.,  p.  236. 

(a)  Sir  W.  Scott  and  Sir  J.  Nicholl's  Letter  to  Mr.  Jay,  ante,  p.  551. 

(6)  The  Imina,  3  Rob.,  p.  167.  The  Principe,  Edw.  p.  70.  See  the  case  of  the 
Oatsee,  decided  by  the  J.  C.  of  the  Privy  Council.  Rep.  of  Cases  in  the  Prize 
Court,  p.  1T4,  (1854.) 

(c)  The  Imina,  3  Rob.,  p.  167.  (d)  The  Sarah,  Ib.,  p.  330. 

(e)  The  Twende  Brodre,  4  Ib.,  p.  33.  The  Gute  Gesellschaft,  Ib.,  p.  94.  The 
Christina  Maria,  Ib.,  p.  166. 

(/)  The  Nostra  Signora  de  Piedade  Nova  Aurora,  6  Ib.,  p.  41. 

(g)  See  the  Frances,  1  Gallison's  (Amer.)  Rep.,  p.  445.  The  Apollo,  4  Rob.,  p. 
158.  The  Mary,  9  Cranch's  (Amer.)  Rep.  p.  126. 

(h)  The  Catharine  and  Anna,  4  Rob.,  p.  39. 

(i)  The  Asia  Grande,  Edwards,  p.  45. 

(k)  The  Catharine  and  Anna,  4  Rob.,  p.  39.         (1)  The  Narcissus,  Ib.,  p.  17. 

(m)  The  Asia  Grande,  Edwards,  p.  45.         (n)  The  Rendsberg,  6  Rob.,  p.  142. 

(o)  The  Industrie,  5  Ib.,  p.  88.  (p)  Ibid." 

(q)  The  Calypso,  2  Ib.,  p.  298.     The  Anna  Catharina,  6  Ib.,  p.  10. 

(r)  Ibid.,  4  lib.,  p.  120.  («)  The  Christiansberg,  6  Ib.,  p.  376. 
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powers,  never  exercises  jurisdiction  as  to  captures  or  seizures  as  Prize 
made  on  shore  without  the  co-operation  of  naval  forces,  whether  made  in 
our  own  or  in  a  foreign  territory  ;(f)  whenever  such  a  jurisdiction  is  exer- 
cised, it  is  by  virtue  of  powers  derived  aliunde.  And  though  when  the 
jurisdiction  has  once  attached,  it  may  be  lost  by  a  hostile  recapture, 
escape,  or  voluntary  discharge  ;(M)  yet  it  remains  notwithstanding  the 
goods  are  landed  j  for  it  does  not  depend  on  their  local  situation  after 
capture;  but  the  Court  will  follow  the  goods  or  their  proceeds  with  its 
process,  wherever  they  may  be  found,  or  under  whatever  title  acquired. (a-) 
Therefore,  where  the  property  is  carried  into  a  foreign  port,  and  there 
delivered  upon  bail  by  the  captors,  the  Prize  Court  does  not  lose  its  juris- 
diction, but  may  proceed  to  the  adjudication  and  enforce  the  stipula- 
tion.^) So,  if  a  Prize  be  lost  at  sea,  the  Court  may,  nevertheless,  pro- 
ceed to  adjudication,  either  at  the  instance  of  the  captors,  or  of  the  claim- 
ants ;(z}  so,  although  the  property  maybe  actually  lying  within  a  foreign 
neutral  territory,  the  Court  may  proceed  to  adjudication ;(«)  so,  pu^n-i 
*although  the  property  has  been  sold  by  the  captors,  or  has  passed  «- 
into  other  hands  ;(&)  but  it  rests  in  the  sound  discretion  of  the  Court, 
whether,  when  property  has  been  sold  or  converted  by  the  captors,  it 
will  proceed  to  adjudication  in  their  favour ;  for  it  is  only  in  cases  where 
the  same  has  been  justifiably  or  legally  converted  by  the  captors  that  they 
can  claim  its  aid.  The  Court  will  withhold  that  aid  where  there  has 
been  a  conversion  by  the  captors  without  necessity  or  reasonable  cause. (c) 
When  once  the  Prize  Court  has  acquired  jurisdiction  over  the  principal 
cause,  it  will  exert  its  authority  over  all  the  in ci dents. (cZ)  It  will  follow 

(t)  Anthon  v.  Fisher,  Doug.,  p.  649,  note  (1).  Maisonnaire  v.  Keating,  2  Galli- 
son's  (Amer.)  Rep.,  p.  325. 

(u)  The  Two  Friends,  1  Rob.,  pp.  271,  284.  The  Emulous,  1  Gallison's  (Amer.) 
Rep.,  p.  563. 

(x)  Hudson  v  Guestier,  4  Cranch's  (Amer.)  Rep.,  p.  293. 

(y)  Home  v.  Camden,  2  H.  Blackstone's  Rep.,  p.  533.  4  Durnford  &  East's  Rep., 
p.  383.  Willis  v.  Commissioners  of  Prize,  5  East,  p.  22.  The  Noysomhed,  7 
Vesey,  p.  593.  The  Brig  Louis,  5  Rob.,  p.  146.  The  Two  Friends,  1  Ib.,  p.  271- 
The  Eliza,  1  Acton,  p.  336.  Smart  v.  Wolff,  3  Durnford  &  East's  Rep.,  p.  223. 
The  Pomona,  1  Dodson,  p.  25. 

(z)  The  Peacock,  4  Rob.,  p.  185.     The  Susanna,  6  Ib.,  p.  48. 

(a)  Hudson  v.  Guestier,  4  Cranch's  (Amer.)  Rep.,  p.  293.     The  Christopher,  2 
Rob.,  p.  209.     The  Henrick  and  Maria,  4  Rob.,  p.  43.     The  Comet,  5  Ib.,  p.  285. 
The  Victoria,  Edwards,  p.  97.  • 

(b)  The  Falcon,  6  Rob.,  p.  194.     The  Pomona,  1  Dodson,  p.  25. 

(c)  L'Eole,  6  Rob.,  p.  220.     La  Dame  Cecile,  Ib.,  p.  257.    The  Arabella  and 
Madeira,  2  Gallison's  (Amer.)  Rep.,  p.  368. 

(d)  "  S'il  y  a  aucun  qui  rompe  coffre,  balle  ou  pippe,  on  autre  marchandise  que 
nostre  dit  admiral  ne  soil  present  en  sa  personne  pour  luy  il  forfera  so  part  du  butin 
et  sa  sera  par  ice  luy  admiral  puny  selon  le  sueffaict." — Ordonnance  de  1400,  art. 
10,  Coll.  Mar.,  76.     Ordonnance  de  1584,  art.  38,  id.  111. 

"Defendons  de  faire  aucune  ouverture  des  coffres,  ballots,  sacs,  pipes,  barriques, 
tonneaux  et  armoires,  de  transporter  ou  vendre  aucune  marchandises  de  la  prise:  et  d 
toutes  personnel  a" en  achester  ou  receler,  jusqud  ce  que  la  prise  ait  ete  jugee  ou  qu'il  en 
ait  6te  erdonne"  par  justice;  &  peine  de  restitution  de  quadruple,  et  de  punition 
corporelle." — Ordonnance  de  1681,  liv.  Hi.  tit.  ix.,  Des  Prises,  art.  20,  quatre  Juin 
1783. 

"  Jugement  en  dernier  resort  de  1'amiraute  de  Dunkerque,  centre  les  auleurs  dn 
pillage  du  navire  L'Amitie',  que  les  condamne  a  la  restitution  du  prix  des  choses 
pille'es,  let  prive  de  leur  part  aux  prises,  et  pronounce  le  banissement  centre  1'un 
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Prize  *proceeds  into  the  hands  of  agents,  or  other  persons  hold- 
L  J  ing  them  for  the  captors,  or  by  any  other  title ;  and  in  proper 
cases  will  decree  the  parties  to  pay  over  the  proceeds,  with  interest  upon 
the  same  for  the  time  they  have  been  in  their  hands.(y)  It  may  also 
enforce  its  decrees  against  persons  having  the  proceeds  of  Prizes  in  their 
hands,  notwithstanding  no  stipulation,  or  an  insufficient  stipulation,  has 
been  taken  on  a  delivery  on  bail ;  for  it  may  always  proceed  in  rem 
where  the  res  can  be  found,  and  is  not  confined  to  the  remedy  on  the 
stipulation  ;(g}  and  in  these  cases  the  Court  may  proceed  upon  its  own 
authority,  ex  officio,  as  well  as  upon  the  application  of  parties  ;(7i)  nor  is 
the  Court  functus  officio  after  sentence  pronounced,  for  it  may  proceed 
to  enforce  all  rights  and  issue  process  therefor,  so  long  as  anything  re- 
mains to  be  done  touching  the  subject-matter. (i) 

The  Prize  Court  has  also  exclusive  jurisdiction  as  to  the  question  who 
are  the  captors  and  joint  captors  entitled  to  share  in  the  distribution  ;  and 
its  decree  is  conclusive  upon  all  parties. (&) 

f~*f  31 1  *DVl.  Next  as  to  unlivery  of  Cargo. — It  is  a  settled  rule  of 
-I  the  Prize  ( )ourt,  not  to  deliver  a  cargo  on  Rail,  before  the  cause 
has  been  fully  heard,  unless  by  the  consent  of  all  parties ;  and  if  any  in- 
convenience should  result  from  this  rule,  as  if  the  property  be  perishable, 
it  may  easily  be  avoided  by  an  interlocutory  sale.(/)  After  the  hearing, 
if  the  claimant  obtain  a  decree  in  his  favour,  or  an  order  for  farther  proof, 
the  Court  will  listen  to  an  application  for  a  delivery  on  bail ;  but  if  this 
claim  be  rejected,  or  be  affected  by  the  imputation  of  fraudulent  or  un- 
lawful conduct,  the  application  will  not  be  allowed,  notwithstanding  an 
appeal  is  interposed.  Where  there  is  a  decree  of  condemnation,  the 
captors  are,  in  general,  entitled  to  a  delivery  of  the  property,  or  the  pro- 
ceeds thereof,  upon  bail. 

DVII.  In  the  progress  of  the  cause,  an  unlivery  of  the  cargo  often 
becomes  necessary,  either  to  ascertain  its  nature  and  quality,(m)  or  more 

d'eux  avec  injonction  au  capitaine  du  corsaire  capteur,  d'etre  plus  circonspect  a 
1'avenir." — Code  des  Prises,  torn.  i.  p.  118,  (Par  Guichard.) 

"M.  1'amiral  et  les  commissaires  connoitront  aussi  des  portages  des  prises  et  de 
tout  ce  qui  leur  est  incident,  meme  des  liquidations,  et  comptes  des  depositaires,  lorsqu'ils 
le  jugeront  a  propos,  comme  aussi  des  e"chouements  des  vaisseaux  ennemis  qui 
arriveront  pendant  la  guerre,  circonstances  et  dependances. — Reglement  du  23 
Avril,  1744,  art.  5.  2  Valin  sur  FOrdonnance,  p.  318. 

(/)  Smart  v.  Wolff,  3  Durnford  &  East's  Rep.,  p.  313.  Home  v.  Camden,  2  H. 
Blackstone,  p.  533.  4  Durnford  &  East's  Rep.,  p.  382.  Jennings  v.  Carson,  4 
Cranch's  (Amer.)  Rep.,  p.  1.  The  Two  Friends,  1  Rob.,  p.  273.  Willis  v.  Com- 
missioners of  Prizes,  5  East,  p.  22.  The  Noysomhed,  7  Vesey,  p.  593.  The  Prin- 
cessa,  2  Rob.,  p.  31.  The  Brig  Louis,  5  Ib.,  p.  146. 

(ff)  Per  Buller,  J.,  in  3  Durnford  &  East's  Rep.,  p.  323.  Per  Grose,  J.,  in  5  East, 
p.  22.  The  Pomona,  1  Dodson,  p.  25.  The  Herkimer,  Stewart,  p.  128.  S.  C.,  2 
Hall's  (Amer.)  Law  Journ.,  p.  133. 

(h)  The  Herkimer,  Stewart,  p.  128.     S.  C.,  2  Hall's  (Amer.)  Law  Journ.,  p.  133. 

(i)  Home  v.  Camden,  2  H.  Blackstone's  Rep.,  p.  533.     Cases  ubi  supra. 

(k)  Home  v.  Camden,  2  H.  Blackstone's  Rep.,  p.  533.  4  Durn.  &  East's  Rep.,  p. 
382.  The  Herkimer,  Stewart,  p.  128.  S.  C.,  2  Hall's  (Amer.)  Law  Journ.,  p.  133. 
Duckworth  v.  Tucker,  2  Taunton's  Rep.,  p.  7. 

(1)  The  Copenhagen,  3  Rob.,  p.  178. 

(m)  The  Liverpool  Packet,  1  Gallison's  (Amer.)  Rep.,  p.  513.  Marriott's  Form, 
p.  229.  The  Carl  Walter,  4  Rob.,  p.  207.  The  Richmond,  5  Ib.,  p.  325.  The 
Jonge  Margaretha,  1  Ib.,  p.  189.  The  Oster  Risoer,  4  Ib.,  p.  199. 
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effectually  to  preserve  it  from  injury  and  pillage,(n)  or  because  the  ship 
stands  in  a  predicament  altogether  distinct  from  that  of  her  cargo. (o)  In 
all  these  and  other  proper  cases,  the  Prize  Court  will,  upon  proper  appli- 
cation, decree  an  unlivery.  Upon  ordering  an  unlivery,  a  warrant  or 
commission  of  unlivery  is  directed  to  some  competent  person,  and  usually 
to  the  Marshal,  to  unlade  the  cargo,  and  to  make  a  true  and  perfect  in- 
ventory thereof.^?)  At  the  same  time,  a  warrant  or  commission  of 
*appraisement  is  usually  directed  to  some  competent  persons,  r-^qo-i 
who  are  to  reduce  into  writing  a  true  and  perfect  inventory  of  L 
the  cargo,  and  upon  oath  to  appraise  the  same  according  to  its  true  value. 
In  England,  this  commission  is  sometimes  directed  to  a  person  who  is 
authorized  to  choose  and  swear  the  appraisers  himself,  (j)  But  in  the 
North  American  United  States,  the  general  practice  is,  for  the  Courts  to 
appoint  the  appraisers,  in  the  first  instance.  And  where  it  becomes 
necessary  or  proper  to  unlade  the  cargo  for  inspection  of  its  nature  or 
quality,  a  commission  of  inspection  is  issued,  directed  to  some  competent 
persons,  in  like  manner,  to  return  an  inventory  thereof,  with  a  certificate 
of  the  particulars,  names,  descriptions,  and  sortments  of  the  goods, 
together  with  their  several  marks  and  numbers,  and  the  nature,  use, 
quantities,  and  qualities  thereof. (r)  The  Court  may  also,  in  its  discre- 
tion, order  the  ship,  or  cargo,  or  both,  to  be  removed  to  another  place  or 
port ;  for,  having  the  custody  of  the  things,  it  is  bound  to  use  all  reason- 
able precautions  to  preserve  it,  and  to  consult  the  best  interests  of  all 
parties ;  and  in  such  case  a  commission  of  removal  is  issued,  which  is 
usually  directed  to  the  Marshal ;  but  the  Court  may  direct  it  to  any  other 
person,  (s) 

An  unlivery  of  the  cargo  is  considered  as  done  for  the  benefit  of  all 
parties,  and  therefore  the  expense  is  generally  borne  by  the  party  ulti- 
mately prevailing.  If  the  captors  apply  for  an  unlivery,  and  the  property 
is  condemned,  the  *expense  falls  on  the  captors ;  but  if  restitu- 
tion  be  awarded,  the  Court,  in  its  discretion,  usually  makes  the 
expense  a  charge  on  the  cargo. (f) 

After  unlivery  and  appraisement,  the  Court  sometimes  decrees  a  sale, 

(n)  Marriott's  Form,  p.  323. 

(o)  The  Hoffnung,  6  Rob.,  p.  231.  The  Prosper,  Edwards,  p.  72.  Marriott's 
Form,  p.  224. 

(p)  Ibid.  (q)  Marriott's  Form,  p.  227. 

(r)  Ibid.,  p.  229.  "S'il  est  necessaire  avant  le  jugement  de  la  prise,  de  tirer  les 
marchandises  du  vaisseau,  pour  en  empecher  le  deperissement,  il  en  sera  fait  in- 
ventaire  en  presence  de  notre  procureur  et  des  parties  interessees,  qui  le  signeront, 
si  elles  peuvent  signer,  pour  ensuite  etre  mises  sous  la  garde  d'une  personne 
solvable,  ou  dans  des  magasins  fermans  a  trois  clefs  differentes,  dont  1'une  sera 
delivree  aux  armateurs,  1'autre  au  receveur  de  1' Admiral,  et  la  troisieme  aux 
re"clamateurs,  si  aucun  se  presente,  sinon  a  notre  procureur." — L'Ordonnance  de 
1687,  liv.  iii.  tit.  ix.,  Des  Prises,  art.  27. 

(«)  Marriott's  Form,  p.  234.  The  Rendsberg,  6  Rob.,  p.  142.  The  Sacra  Fami- 
lia,  5  Ib.,  p.  360. 

(t)  The  Industrie,  Ib.,  p.  88.  "  Qu'a  1'avenir,  tout  les  frait  fails  tants  pour  la 
conservation  ou  la  vente  des  marchandises  des  prises,  dans  le  cas  ou  elle  sera  permise, 
que  pour  la  subsistance  du  maitre  et  autres  officiers  mariniers  ou  matelots  qui  y 
seront  restes  serontpris  sur  le  bailment,  etpayes  par  le  redamateur  qui  en  aura  obtenu 
la  main  levee,  lorsquil  en  sera  remise  en  possession." — Arret  du  Conseil  du  23 
Decembre,  1705. 
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or  delivery,  on  bail,  of  the  property  to  the  captors  or  the  claimants. 
Where  a  sale  is  ordered,  which  is  usually  done  where  the  ship  and  cargo 
are  in  a  perishing  condition,  or  liable  to  deterioration  pending  the  pro- 
cess,^) in  England  a  commission  of  appraisement  and  sale  issues  to  some 
competent  persons,  jointly  and  severally,  to  reduce  into  writing  a  true 
inventory  of  the  goods,  and  to  choose  appraisers  who  are  to  appraise  the 
same  on  oath ;  and  after  appraisement,  the  commissioners  are  to  expose 
the  same  to  public  sale,  and  bring  the  proceeds  into  the  registry  of  the 
Court.(x)  And  in  England  it  is  the  regular  practice  of  the  Court,  that 
one  of  the  commissioners  should  be  named  by  the  claimant. (j/J  And  in 
the  United  States,  a  sale  is  sometimes  ordered,  without  a  previous  ap- 
praisement; or  if  an  appraisement  be  ordered,  the  appraisers  are  always 
named  by  the  Court  itself.  In  case  of  an  appraisement  and  sale,  the  ex- 
penses of  taking  out  the  commission,  &c.,  are,  in  the  first  instance,  borne 
ky  *he  Party  aPplying  f°r  ^e  sa^e>  an<^  ultimately  *as  the  Court 
may  direct  ;(z)  and  such  sale  is  usually,  in  England,  made  by  the 
Marshal ;  but  it  seems  that  the  Court  may  direct  it  to  be  made  by  any 
other  person. (a)  In  the  United  States,  the  sale  is  invariably  made  by 
the  Marshal :  and  it  would  seem  highly  proper  in  all  cases,  to  have  a  pre- 
vious inventory  and  appraisement,  with  a  view  to  check  any  attempt  of 
fraud,  and  to  establish  the  proper  responsibility  of  the  officers  of  the 
Court,  in  cases  of  negligent  custody.  This  is  the  regular  practice  of  the 
Prize  Court ;  and  the  most  obvious  reasons  of  public  policy  require  a 
strict  adherence  to  it. 

DVIII.  The  subject  of  delivery  has  been  already  partially  discussed  ; 
to  the  observations  already  made  upon  the  subject  may  be  added  the  fol- 
lowing :(i)  Sometimes  the  property  is  delivered  on  bail  to  return  the 
same,  or  the  full  value  to  answer  the  decree,  and  in  such  case,  the  Court 
have  a  right  to  inquire  what  is  the  full  value,  and  to  decree  accordingly. (c\ 
And  if  the  bail  security  be  taken  by  way  of  recognizance  (which  is  irrre- 
gular,)  and  not  by  way  of  stipulation,  still  the  Court  may  enforce  it  as  a 
stipulation. (c?)  Upon  such  a  delivery  on  bail,  the  sureties  are  not  respon- 
sible beyond  the  sum  in  which  they  become  bound  ;(e)  but  the  principal 
may  be  made  to  respond  the  full  value  of  the  property.  In  ordinary 
cases,  however,  the  property  is  delivered  on  bail  at  an  appraised  value ; 
and  in  such  cases,  the  principal  and  sureties  are  bound  to  the  stipulated 
value  but  not  farther.  If,  therefore,  there  be  a  delivery  on  bail  at  an 
admitted  value,  the  Court  will  not  listen  to  an  application  to  diminish 

(M)  The  St.  Lawrence,  1  Gallison's  (Amer.)  Rep.,  p.  467.  The  Frances,  Ib.,  p. 
451.  Jennings  v.  Carson,  4  Cranch's  (Amer.)  Rep.,  p.  2.  Stoddart  v.  Read,  2 
Dallas's  (Amer.)  Rep.,  p.  40.  Marriott's  Form,  pp.  237,  318.  The  Copenhagen, 
3  Rob.,  p.  178. 

(x)  Marriott's  Form,  pp.  237,  318. 

(y)  The  Carl  Walter,  4  Rob.,  pp.  207,  211. 

(z)  The  Carl  Walter,  4  Rob.,  p.  207.  (a)  The  Rendsberg,  6  Ib.,  p.  142. 

(b)  The  Rendsberg,  6  Rob.,  pp.  142,  144.     The  Euphrates,  1  Gallison's  (Amer.) 
Rep.,  p.  451.     The  Diana,  2  Ib.,  p.  93. 

(c)  Brymer  v.  Atkins,  1  H.  Blackstone's  Rep.,  p.  264. 

(d)  Ibid,  p.  164.     The  Alligator,  1  GalHson's  (Amer.)  Rep.,  p.  145. 

(e)  Smart  v.  Wolff,  3  Durnford  &  East's  Rep.,  p.  323. 
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the  amount  *to  the  proceeds  of  a  subsequent  sale,  but  will  hold 
the  parties  to  the  appraised  or  admitted  value. (/)  In  case  of  a 
delivery  on  bail,  the  expenses  of  the  delivery  are  to  be  borne  by  the  de- 
livering party,  unless  it  is  otherwise  directed  by  the  Court. (g\  But 
generally  the  Court  directs  the  expenses  of  the  application  to  be 
borne  by  the  party  who  applies  for  the  delivery  on  bail ;  and  all 
expenses  after  the  delivery  are  exclusively  borne  by  the  party  receiv- 
ing the  property.^)  Bail  bonds  or  securities  to  answer  adjudica- 
tion, are  not  discharged  by  lapse  of  time ;  but  may,  at  any  distance 
of  time,  be  enforced  by  the  Court;  but  after  a  great  length  of  time  the 
Court  will,  in  its  discretion,  refuse  a  monition  or  attachment  to  enforce 
the  bond,  unless  some  reasonable  ground  for  the  delay  is  established. (t) 
Nor  are  these  bonds  considered  as  mere  personal  securities  given  to  the 
individual  captors,  although  taken  in  their  names ;  they  are  considered 
as  securities  given  to  the  Court,  to  abide  the  adjudication  of  all  events 
at  the  time  impending  before  it.  The  Court  is  not  ia  the  habit  of  con- 
sidering bonds  precisely  in  the  same  limited  way  as  they  are  viewed  by 
the  Courts  of  Common  Law.  In  those  Courts  they  are  very  properly 
considered  as  mere  personal  securities  for  the  benefit  of  those  parties  to 
whom  they  are  given.  In  Prize  Courts  they  are  subject  to  more  enlarged 
considerations ;  they  are  there  regarded  as  pledges  or  substitutes  for  the 
thing  itself,  in  all  points  fairly  in  adjudication  before  the  Court.  If, 
therefore,  a  bond  be  given  to  the  actual  captors  to  answer  the  adjudica- 
tion of  the  property,  which  should,  from  the  locality  of  the  capture,  or 
from  other  circumstances,  be  condemned  to  the  government,  the  bail, 
would,  in  such  case,  be  answerable,  in  the  Admiralty,  to  the  govern- 
ment. (7c)  But  if  the  property  at  the  time  of  capture  *was  neutral, 
and  delivered  on  bail  pending  the  proceedings,  and  hostilities 
subsequently  intervene  with  the  neutral  country,  and,  in  consequence 
thereof,  the  property  is  condemned  to  the  government,  it  seems  that  the 
Court  is  not  in  the  habit  of  enforcing  the  bail  bond  in  such  cases  ;  because 
the  event  was  not  originally  in  the  contemplation  of  the  parties,  at  the 
time  they  entered  into  the  security. (1}  Whether  this  doctrine  would  be 
sustained  in  the  North  American  United  States,  is,  according  to  Mr. 
Justice  Story,  a  question  upon  which  there  is  no  decision  to  guide  the 
judgment;  but  he  is  of  opinion  that  certainly  much  argument  may  be 
used  against  the  asserted  exemption  ;  for,  the  bail  bond  being  a  substitute 
for  the  property  itself,  there  does  not  seem  any  very  conclusive  reason 
why  it  should  not  be  subject  to  all  the  events  which  would  have  affected 
the  property,  if  still  in  the  custody  of  the  Court.(wi) 

(/•)  The  Betsey,  5  Rob.,  p.  295,  and  p.  296,  note  (a). 

(g)  The  Rendsberg,  6  Ib.,  p.  142.  (h)  5  Ib.,  p.  296,  note  (a). 

(i)  The  Vreede,  1  Dodson,  p.  1.  (k)  The  Nied  Elwin,  Ib.,  p.  50. 

(I)  The  Nied  Elwin,  1  Dodson,  p.  50. 

(m)  As  to  the  jurisdiction  of  the  Prize  Court  over,  1.  The  Distribution  of  Prize 
proceeds,  the  reader  is  referred  to  the  following  decisions  in  the  English  and  North 
American  United  States  Courts  : — 

ENGLISH. — The  Herkimer,  Stewart's  Rep.  p.  128.  Home  v.  Camden,  1  H.  Black- 
stone's  Rep.  pp.  476,  524.  S.  C.,  2  Ib.,  p.  633.  4  Durnford  &  East's  Rep.,  p.  382. 
Duckworth  v.  Tucker,  2  Taunton's  Rep.,  p.  7.  The  Diomede,  1  Acton's  Adm.  Rep., 
pp.  63,  239.  Gardiner  v.  Lyne,  13  East's  Rep.,  p.  574.  Drury  v.  Gardiner,  2 
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PART  THE  TWELFTH. 

[*638]  "CHAPTER    I. 

OF  THE  MANNER  OF  ENDING  WAR,  AND  OF  RE-ESTABLISHING  PEACE. 

DIX.  "  In  tot§,  Belli  administratione  non  potest  securus  et  Deo  fidens 
animus  retineri,  nisi  semper  in  Pacem  prospectet;"  and  again,  "  Bellum 
pads  causd  suscipitur,"  are  the  maxims  of  Christianity,  justice,  and 
reason,  expressed  by  their  noble  expounder,  the  ever  illustrious  Gro- 
tius. (a) 

When,  by  use  of  the  legal  means  of  War,  the  invaded  right  has  been 
obtained  or  secured,  or  the  inflicted  injury  redressed,  or  the  threatened 
danger  averted, — post  juris  consecutionem(b} — the  abnormal  state  of 
War  must  cease,  the  normal  state  of  Peace  must  be  re-established. (c) 

We  are,  indeed,  admonished  by  Grotius,  that  if  a  Peace  sufficiently 
safe  can  be  had,  it  is  not  ill  obtained  even  by  the  condonation  of  injuries, 

Maule  &  Selwyn,  p.  150.  Duncan  v.  Mitchell,  4  Ib.,  p.  105.  Pill  v.  Taylor,  11 
East's  Rep.,  p.  414.  Lumley  v.  Sutton,  8  Durnford  &  East's  Rep.,  p.  224.  The 
Nostro  Signoro  del  Carmen,  6  Robinson,  p.  302.  Wemys  v.  Linzee,  Douglas's  Rep. 
p.  324.  The  Alert,  1  Dodson,  p.  236.  Several  Dutch  Schuyts,  6  Rob.,  p.  48. 
L'Alerte,  6  Ib.,  p.  238.  The  San  Joseph,  Ib.,  p.  331.  The  Babilion,  Edwards's 
Adm.  Rep.  p.  39.  La  Clorinde,  1  Dodson's  Adm.  Rep.,  p.  436.  L'Elise,  1  Dodson's 
Adm.  Rep.,  p.  442.  The  Matilda,  Ib.,  p.  367.  The  Frederick  and  Mary  Ann,  6 
Rob.,  p.  213.  Bynkershoek,  Q.  J.  P.,  1.  i.  c.  xviii.,  Du  Ponceau's  ed.,  pp.  139, 141. 

AMERICAN. — The  St.  Lawrence,  2  Gallison's  (Amer.)  Rep.,  p.  19.  Kean  v.  The 
Brig  Gloucester,  2  Dallas's  (Amer.)  Rep.,  p.  36.  Penhallow  v.  Doane,  3  Ib.,  p.  54. 
The  Herkimer,  2  Hall's  (Amer.)  Law  Journ.,  p.  133.  Bingham  v.  Cabot,  3  Dallas's 
(Amer.)  Rep.,  p.  19.  Decatur  v.  Chew,  1  Gallison's  (Amer.)  Rep.,  p.  506.  Ex 
parte  Giddings,  2  Ib.,  p.  56. 

As  to  Prize  Agents,  see  the  following  decisions : — 

ENGLISH. — Home  v.  Camden,  1  H.  Blackstone's  Rep.,  pp.  374,  524.  S.  C.,  2  Ib., 
pp.  5,  33.  Willis  v.  Commissioners,  &c.,  5  East's  Rep.,  p.  22.  The  Noysomhed, 
7  Vesey's  Rep.,  p.  593.  Smart  v.  Wolff,  3  Durnford  &  East's  Rep.,  p.  323.  The 
Pomona,  1  Dodson's  Adm.  Rep.,  p.  25.  The  Herkimer,  Stewart's  Rep.,  p.  128. 
The  Louis,  5  Robinson,  p.  146.  The  Polly,  Ib.,  p.  147,  note.  The  Printz  Henrick 
von  Preussen,  6  Ib.,  p.  95.  The  Exeter,  1  Ib.,  p.  173.  The  Princessa,  2  Ib.,  p.  31. 

AMERICAN. — The  St.  Lawrence,  2  Gallison's  (Amer.)  Rep.,  p.  19.  The  Brutus, 
Ib.,  p.  526.  Bingham  v.  Cabot,  3  Dallas's  (Amer.)  Rep.,  p.  19.  Kean  v.  Brig 
Gloucester,  2  Ib.,  p.  36.  The  Herkimer,  2  Hall's  (Amer.)  Law  Journ.,  p.  133.  Hill 
v.  Ross,  3  Dallas's  (Amer.)  Rep.,  p.  331.  Penhallow  v.  Doane,  Ib.,  p.  54. 

(a)  L.  iii.  c.  xxv.  s.  2.     L.  i.  c.  i.  s.  1.  (b)  Vide  ante,  Vol.  I.  pp.  11,  12. 

(c)  Albericus  Gentilis,  1.  iii.  c.  i.  Grotius,  1.  iii.  c.  vi.  viii.  ix.  xv.  xvi.  xx.  Zouch, 
pars  ii.  sect.  ix.  p.  25,  ad  finem.  Wolff,  cap.  viii.,  De  Pace  et  Pactione  Pacis. 
Vattel,  1.  iv.,  Du  Retablissement  de  la  Paix,  &c.,  ch.  i.  ii.  iii.  iv.  De  Martens,  D. 
des  G.,  1.  viii.  c.  viii.  Ompteda,  i.  49,  62,  63,  ii.  604,  continuat,  by  Carl  Albert 
Von  Kamptz,  ss.  321,  331,  (356,  360.)  KlUber,  2  Abschnitt,  c.  iii.,  Recht  des 
Friedens,  ss.  317,  329.  Hefters,  ii.  B.  4,  Abschnitt:  "  Die  Beendigung  des  Krieges 
die  Usurpation,  und  das  Postliminium."  This  part  of  the  work,  as  indeed  the 
work  generally,  deserves  careful  study. 
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damages,  and  expenses,  especially  *among  Christians,(c?) — for 
to  them  their  Lord  has  bequeathed  Peace  as  his  peculiar  legacy, 
to  them  the  chosen  interpreter  of  their  Lord's  Testament  has  made  peace 
the  theme  of  his  most  earnest  exhortations. (e)  If  this  admirable  doc- 
trine be  too  excellent  for  the  present  condition  of  the  Society  of  States, 
it  may  at  least  be  propounded  as  an  unquestionable  proposition  of 
International  Jurisprudence  that  there  is  a  legal  as  well  as  moral  neces- 
sity that,  with  the  ceasing  of  the  causes  which  justified  the  inception  of 
the  War,  the  "War  itself  should  cease. 

Moreover,  it  is  to  be  remembered  that  in  this  cessation  every  state  is 
interested ;  because  by  the  conflict  between  the  Belligerents  every  state, 
neutral  as  well  as  belligerent,  is  to  a  certain  extent  injured;  for  War,  as 
has  been  shown, (f}  necessarily  disturbs  the  relations  and  affects  the  con- 
dition, in  a  greater  or  less  degree,  of  all  states. 

In  the  event,  therefore,  of  a  War  unlawfully  continued,  though  law- 
fully begun,  it  would  be  morally  and  legally  competent  to  states  who  have 
taken  no  part  in  the  conduct  of  the  contest,  to  combine  for  the  purpose 
of  compelling  the  termination  of  War  and  the  restoration  of  Peace. (a) 

The  state  which  continues  the  evils  and  horrors  of  War  unrighteously, 
is  but  little,  if  at  all,  less  than  an  offender  against  the  Society  of  Socie- 
ties, against  the  great  Commonwealth  of  States,(A)  than  the  original 
wrongdoer. 

*The  duty  which  Cicero  inculcates  on  the  private  citizen  with 
respect  to  Civil  War,  is  equally  the  duty  of  a  state  in  a  War  of 
Nations  :  "  Initia  belli  invitum  suscipere  extrema  libenter  non  perse- 

q*i-"« 

DX.  There  appear  to  be  three  ways  by  which  War  may  be  concluded 
and  Peace  restored. (&) 

1.  By  a  de  facto  cessation  of  hostilities  on  the  part  of  both  Belligerents, 
and  a  renewal,  de  facto,  of  the  relations  of  Peace. 

2.  By  the  unconditional  submission  of  one  Belligerent  to  another. 

3.  By  the  conclusion  of  a  formal  Treaty  of  Peace  between  the  Belli- 
gerents. 

DXI.  A  formal  declaration  on  the  part  of  the  Belligerents  that  War 

(d)  Vide  ante,  Vol.  I.  pp.  22-7. 

(e)  See  this  noble  passage,  1.  iii.  c.  xxv.  s.  3 :  "  Pax  ergo  tula  satis  haberi  si  potest, 
et  malefactorum  et  damnorum  et  sumtuum  condonatione  non  male  constat :  prae- 
cipue  inter  Christianos  quibus  pacem  suum   Dorainus  legavit.     Cujus  optimus 
interpres*  nos  vult  quantum  fieri  potest  quantum  in  nobis  situm  est  cum  omnibus 
Pacem  quaerere." 

(/)  P.  47.     As  to  what  are  causae  belli  justificae. 
(ff)  Vide  ante,  Vol.  I.  pt.  iv.  ch.  i.     On  Intervention. 
(h)  Vide  ante,  Vol.  I.  pt.  ii.  s.  vi. 

"  Ctede  nocentum 
Se  nimis  ulciscens,  exstitit  ipse  nocens." 

Ovid,  De  Pont.,  i.  Eleg.  viii.  19,  20. 

(i)  "  Ostendistique  (Cicero  writes  to  Marcellus)  sapientem  et  bonum  civem  initia 
belli  civilis  invitum  suscipere,  extrema  libenter  non  persequi." — Epist.  ad  Fam., 
1.  iv.  7. 

Grotius  (1.  iii.  c.  xxv.  s.  3,)  misquotes  this  passage  and  ascribes  it  to  Sallust. 
(k]  Heffters,  p.  311,s,  176. 

*  St.  Paul.  Rom.  xii.  18. 
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"has  ceased,  however  usual  and  desirable,  cannot  be  said  to  be  absolutely 
necessary  for  the  restoration  of  Peace.  War  may  silently  cease  and 
Peace  be  silently  renewed.  So  ended  the  War  between  Sweden  and 
Poland  in  the  year  1716,  namely,  by  a  reciprocal  intermission  of  hos- 
tilities; it  was  not  till  after  the  lapse  of  ten  years  that  Peace  was  formally 
and  dejure  recognized  as  subsisting  between  the  two  kingdoms.  (7) 

In  such  a  state  of  things  the  presumption  of  law  would  be,  that  both 
parties  had  agreed  that  the  status  quo  ante  bellum  should  be  revived. 
Yet  in  the  absence  of  any  formal  declaration  it  would  not  be  concluded 
that  the  claims  which  had  given  occasion  to  the  War,  or  which  had 
grown  out  of  the  War,  were  abandoned,  but  they  must  be  considered  as 
r*fill"l  *n  a^eyance-  In  fac*j  fr  ig  as  difficult  to  predicate  the  consequen- 
-I  ces,  *legal  and  practical,  of  such  a  state  of  things,  as  it  would  be 
to  predicate  the  consequences  of  a  treaty  of  Peace  which  contained  no 
clause  of  amnesty.(m) 

Since,  Grotius  observes,  it  is  not  usual  for  Belligerents  to  make  Peace 
on  the  basis  of  a  confession  from  one  of  them  that  he  is  in  the  wrong, 
"ea  sumenda  estin  pactis  interpretatio  quse  partes  quoad  belli  justitiam 
quam  maxime  asquet."  This  end  is  to  be  effected  by  one  of  two  means, 
viz.  :  —  (1.)  Either  by  an  agreement  that  the  possession  which  has  been 
disturbed  by  the  War,  shall  be  restored,  which  is  expressed  by  the  well- 
known  international  formula  of  the  status  quo  antebellum;  or  (2.)  by 
an  agreement  that  matters  shall  remain  as  they  were  at  the  period  when 
the  War  is  ended  ;  and  this  arrangement  is  expressed  by  the  formula, 
often  little  understood,  though  familiar  enough  in  its  application  of  uti 
possidetis,  or,  as  Grotius  says,  "  ut  res  maneant  quo  sunt  loco  ;  quod 
Grseci  dicunt  ZX.OVTCS  8  eVw<»-"('rt)  To  these  two  predicaments  the  learned 
Samuel  Cocceius  adds  two  more,  —  namely,  (3.)  where  a  treaty  is  made, 
in  which  "nihil  dictum  est  de  damnis,  injuriis  et  debitis/'  or  (4.)  in 
which  "  paci  clausula  generalis  amnestige  adjicitur.(o) 
l~*fU91  *DXIL  Secondly.  As  to  the  unconditional  submission  (deditio) 
-l  of  one  Belligerent  to  another. 

Instances  of  such  prostration  are  abundant  in  the  pages  of  classical 
and  are  not  altogether  wanting  even  in  very  modern  times. 


(Z)  Ibid.     De  Steck.,  Essais  sur  divers  Sujets  de  Polit.  p.  2. 

(m)  Heffters,  ubi  supra.     H.  Cocceius,  De  Postliminio  et  Amnestia. 

(re)  Grot.,  1.  iii.  c.  xx.  ss.  11,  §  2.  Vide  post,  Lord  Grenville's  Remarks  on  the 
Treaty  of  Amiens. 

(o)  Grotius,  Illustratus,  v.  p.  502,  (ed.  Halse,  1748.) 

The  Times,  Debate  in  the  House  of  Commons,  Friday,  March,  14,  1856.  —  "The 
Crimean  Tartars.  —  Mr.  Holland  asked  the  First  Lord  of  the  Treasury  whether  the 
attention  of  her  Majesty's  Government  had  been  drawn  to  the  position  of  the 
Crimean  Tartars  in  the  event  of  peace  being  established,  and  the  allied  forces, 
towards  whom  they  had  shown  themselves  favourably  disposed,  being  recalled?  — 
Lord  Palmerston  :  When  a  year  is  terminated,  in  the  course  of  which  the  armies 
of  one  country  have  occupied  the  territory  of  another,  it  is  the  invariable  practice 
that  there  shall  be  an  agreement  between  the  parties  to  insure  a  complete  amnesty 
to  all  subjects  of  either  Power  who  may  have  been  at  all  committed  in  the  progress 
of  hostilities  ;  and  should  peace  be  now  concluded,  an  arrangement  of  that  kind 
will,  of  course,  be  concluded  between  the  Belligerents." 

(p)  The  classical  reader  will  find  the  formal  language  of  a  deditio  in  Livy  : 
<'Itaque  populum  Campanula  urbemque  Capuain,  agros,  delubra  Deum,  divina 
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But  the  most  unconditional  submission  would  be  holden  according  to 
the  principle  of  International  Law  to  imply  a  retention  of  the  common 
rights  of  humanity,^)  and,  between  Christian  states,  of  Christian  huma- 
nity :(r)  any  infringement  of  these  rights  would  be  beyond  the  moral 
competence  of  the  conqueror. 

The  subject  of  the  incorporation  and  of  the  extinction  of  a  state  has 
been  considered  in  an  early  part  of  the  present  work.(s) 

DXIII.  Thirdly.  We  have  to  consider  the  termination  of  War  by  the 
conclusion  of  a  formal  Treaty  of  Peace  between  the  Belligerents. 

The  examination  of  this  part  of  the  subject  must  embrace  the  following 
considerations  : — 

I.  By  icTiom  the  overtures  of  Peace  may  be  made. 

II.  Where,  or  within  the  limits  of  whose  territory,  the  negotiations  may 
be  opened  and  carried  on. 

III.  Hoic,  or  according  to  what^/brms. 

*IV.  When  the  Treaty  of  Peace  takes  effect,  or  the  date  from 
which  the  operation  of  it  becomes  binding  upon  the  public  rela- 
tions  of  states,  and  the  private  relations  of  individuals. 

DXIV.  i.  First,  then,  to  consider  by  whom  the  overtures  of  peace 
may  be  made. 

These  overtures  may  be  made  by  one  of  the  Belligerent  States,  by  a 
Neutral  State  acting  as  the  common  friend  of  both  litigants,  or,  by  a 
state  which  is  rather  an  auxiliary  than  an  ally,  or  which — to  speak  as 
correctly  as  the  nature  of  the  distinction  permits — has,  as  it  were,  been 
the  passive  ally  of  one  Belligerent,  with  out  positively  declaring  war  against 
the  other  Belligerent,  without  withdrawing  its  Ambassador  from  his  Court, 
and  indeed  while  continuing  with  this  Belligerent,  formally  at  least,  the 
relations  of  amity. 

This  third  kind  of  status  is  sometimes  designated  in  the  books  as  the 
status  of  an  auxiliary  ,(f)  as  distinguished  from  an  ally. 

A  Neutral  power  may  also  act  as  a  mediator,  or  may  merely  interpose 
its  good  offices.  Between  the  two  positions  there  is  a  marked  difference, 
inasmuch  as  the  former  implies  the  consent  of  both  Belligerents ;  the 
latter  may  be  without  the  consent  of  either,  or  with  the  consent  of  only 
one.  The  good  offices  of  a  Neutral  State  may  be  accepted  and  its  media- 
tion refused.  In  the  War  with  Sweden  in  1742,  Russia  accepted  the 
good  offices  and  refused  the  mediation  of  France. 

The  mediator  must  not  be  counfounded  with  the  arbitrator,  whose 
character  and  functions  have  been  discussed  in  an  earlier  part  of  this 
voluine.ru) 

DXV.  II.  Where,  or  within  the  limits  of  whose  territory,  may  the 
negotiations  be  carried  on  ? 

humanaque  omnia  in  vestram,  Patres  Conscript!,  populique  Romani  ditionem 
dedimus ;  quiquid  deinde  patiemur  dediticii  yestri  passuri." — L.  vii.  c.  xxxi.  He 
will  find  the  rite  and  manner  in  Caesar,  De  Bello  Civili,  1.  iii.  ss.  97,  98. 

(q)  Heffters,  p.  312,  s.  ITS.  (r)  Vide  ante,  Vol.  I. 

(s)  Vide  ante,  Vol.  I.  pp.  147,  157,  158.  P.  142,  art.  vi.  of  the  Constitution  of 
the  N.  A.  United  States,  on  this  subject. 

(t)  De  Martens,  Essai  sur  les  Armateurs,  s.  50.  («)  Vide  ante,  p.  2. 
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This  question  is  often  adjusted  by  reference  to  considerations  of  local 
convenience. 

...  *It  ought  of  course  to  be  the  object  of  all  parties  to  fix  upon 
L  J  a  spot  which  may  be  of  the  readiest  access  to  the  respective 
Courts  of  the  Belligerents.  But  this  consideration  is  often  overborne 
by  animosities  growing  out  of  or  connected  with  the  War,  which  render 
it  desirable  either  that  some  Neutral  Territory  should  be  selected,  and 
not  unfrequently  some  town  of  inconsiderable  size  and  character  within 
that  territory.  These  are  all  considerations  belonging  rather  to  Public 
Policy  than  to  Public  International  Law. 

All  that  the  latter  seems  to  require  is,  that  the  place  of  negotiation 
shall  be  clearly  and  definitively  agreed  upon  before  the  negotiations 
themselves  are  opened.  In  the  case  of  arbitration,  indeed,  the  Court  of 
the  arbiter(x)  is,  for  obvious  reasons,  the  proper  locality  of  the  tribunal 
before  which  states  agree  to  argue  their  causes. 

DXVI.  III.  How,  or  according  to  what  forms,  are  the  negotiations  to 
be  carried  on  ? 

There  are  no  necessarily  fixed  or  unalterable  rules  upon  this  subject, 
apart  from  those  which  flow  from  the  respect  due  to  the  equality  and 
dignity  of  states.^)  If  it  should  happen  that  any  question  would  be 
likely  to  arise  with  respect  to  these  forms,  they  are  the  subject  of  agree- 
ment before  the  substance  of  the  Treaty  is  entered  upon.  The  time  has 
gone  by  when  one  ambassador  gravely  and  vigilantly  observed,  as  is  said 
to  have  been  the  case  at  the  Treaty  of  Ryswick,  the  number  of  steps 
backwards  or  forwards  made  by  the  other  ambassadors. 

DXVII.  IV.  We  have  now  to  consider  when  the  Treaty  of  Peace  takes 
effect,  or  the  date  from  which  the  operation  of  it  becomes  binding,  both 
upon  the  public  relations  of  states,  and  upon  the  private  relations  of  indi- 
vidual members  of  states. 

^ie  exac^  P6"0^  fr°m  which  the  public  Treaty  *begins  to 
operate  is,  as  in  the  case  of  private  contracts,  the  day  upon  which 
it  has  passed  through  all  the  necessary  forms  and  been  ratified  :  from 
that  instant  all  hostilities  ought  to  cease,  unless  indeed  a  particular  day 
has  been  specified  for  the  beginning  of  the  Peace. (z) 

Vattel  is  of  opinion  that  the  Treaty  does  not  bind  the  subjects  of 
states  until  it  has  been  duly  notified  to  them. (a)  The  extent  to  which 
this  opinion  is  adopted  by  the  practice  of  states  will  be  seen  in  the 
following  remarks  : 

DXVIII.  According  to  the  doctrine  of  the  best  jurists,  the  effect  of 

(x)  Vide  ante,  pp.  2-7.  (y)  Vide  ante,  Vol.  II.  p.  33. 

(z)  "  Au  surplus  les  engagemens  datent  commune'ment  du  jour  de  l'e"change 
des  ratifications,  a  moins  d'une  stipulation  contraire." — De  Rayneval,  ii.  p.  113. 
Vattel,  1.  iv.  c.  iii.  p.  24.  Ib.,  1.  ii.  c.  xii.  p.  156.  House  of  Commons,  31  March, 
1856  (Times,  April  1,  1856.) — "  Lord  Palmerston. — The  House  is  perfectly  aware, 
from  the  '  Gazette,'  that  yesterday,  at  2  o'clock,  a  Treaty  of  Peace  was  signed  at 
Paris.  The  House  will  have  seen  by  the  announcement  in  the  '  Gazette,'  that  it 
was  determined  by  the  Congress  that  the  particular  conditions  of  the  Treaty  should 
not  be  made  public  until  the  ratifications  had  been  exchanged.  And  that,  indeed, 
is  the  usual  course,  for  it  is  a  mark  of  obvious  deference  to  the  Powers  who  are 
parties  to  the  Treaty." 

(a)  L.  iv.  c.  iii.  p.  24.     Heffters,  pp.  183,  318. 
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Peace,  once  contracted,  being  to  render  unlawful  every  act  of  force  or 
violence  between  states,  if  a  capture  be  made  after  the  stipulation  is  com- 
pleted, though  by  persons  ignorant  of  its  completion,  it  must,  vipacis, 
be  restored,(£>)  "  sublatum  enimjam  erat  belli  jus"  (c) 

For  Peace  (says  the  author  just  cited)  is  considered  to  be  broken  "  non 
modo  si  toti  corpori  civitatis,  sed  et  si  subditis  vis  armata  inferatur 
nimirum  sine  novk  causa;"  and  for  this  grave  and  excellent  reason, 
"  nam  ut  omnes  subditi  *tuti  sint  pax  initur  :  est  eniin  pax  actus 
civitatis  pro  toto  et  pro  partibus."(e?) 

DXIX.  Abreu,  however,  is  strongly  in  favour  of  the  lawfulness  of 
the  prize,  and  maintains  stoutly  the  rights  of  the  captor.(e)  He  was 
acting  under  a  lawful  commission ;  till  that  commission  was  directly  or 
by  clear  implication  revoked,  it  was  his  right  and  duty  to  act  under  it. 
At  the  time  of  the  capture  that  commission  was  not  so  revoked ;  the  cap- 
ture was  therefore  legal.  To  the  argument  that  the  conclusion  of  the 
Peace  can  retrospectively  affect  the  prize,  he  answers  that  a  jus  super- 
veniens  can  never  by  retroaction.(f\  affect  the  jus  tertii,  which  is  the 
right  of  the  captor  in  this  supposed  case. 

The  answer  to  the  argument  of  Abreu  appears  to  be  that  the  indem- 
nification of  the  captor  should  proceed  from  the  state  to  which  he  be- 
longs :(#)  and  that  though  individuals  are  not  deemed  criminals  for  con- 
tinuing hostilities  after  their  cessation  has  has  been  agreed  upon,  through 
ignorance  of  that  cessation,  yet  that  they  are  civilly  responsible  before 
the  tribunals  *of  International  Law.(^)  When  a  place  is  ex- 
empted  from  hostility  by  articles  of  Peace  it  is  the  duty  of  Govern- 
ments  to  apprise  with  due  diligence  their  subjects  of  the  fact ;  and  to 
indemnify  them  for  acts  done  in  ignorance  of  that  Peace.(i) 

But  it  is  the  actual  wrongdoer  who  is  to  answer  in  judgment :  the 
person  from  whom  the  injury  has  been  received  cannot  be  passed  over  in 
order  that  it  may  be  fixed  upon  another  person  on  the  ground  of  a  con- 
sequential responsibility.  So.  if  a  captain,  acting  under  the  orders  of  an 

(b)  "  Effectus  pacis  contracts  est,  ut  omnis  vis  tollatur :  adeo,  ut  si  post  stipu- 
latam  pacem  ab  ignorantibus  aliquid  captum  veloccupatum  sit,  vipacis  id  restitui 
debeat." — S.  Cocceius,  vol.  v.  p.  502.  (1.  vii.  c.  vii.  s.  864.) 

(c)  "  Quse  post  perfectas  pactiones  capta  sunt  reddenda  satis  constat,  sublatum 
enimjam  erat  belli  jus." — Grot.,  1.  iii.  c.  xx.  s.  20. 

(d)  Grot.,  1.  iii.  c.  xx.  s.  32. 

(e)  "  Si  la  Pressa  hecha  despues  de  ajustada  la  Paz,  no  haviendo  llegado  esta  & 
noticia  del  armador,  6  Corsario,  que  la  hizo,  ni  en  la  realidad,  ni  en  el  concepto 
del  derecho  sera  legitima,  6  n6." — Abreu,  c.  xxii. 

(/)  The  doctrine  of  the  Roman  Law,  that  in  certain  transactions,  condilio  exis- 
tens  retrotrakifur  ad  initium  negotii,  is  alluded  to  by  Vinnius  in  Inst.,  1.  i.  tit.  De 
Nuptiis,  s.  13,  n.  3,  "  Falsum  enim  est,  quod  praesupponunt  legitimationis  hujus 
hanc  esse  vim ;  ut  retrotrahatur  tempus  nuptiarum  ad  tempus  nativitatis." 

(y)  Grot.,  1.  iii.  c.  xxi.  s.  5  :  "Illud  obiter  addam,  inducias  et  si  quid  est  simile 
ipsos  contrahentes  statim  obligare  ex  quo  contractus  absolutus  est :  at  subditos 
utrinque  obligari  incipere,  ubi  induciae  acceperunt  forman  legis,  cui  inest  exterior 
qu£edam  publicatio :  qua  facta  statim  quidem  incipit  habere  vim  obligandi  subdi- 
tos, sed  ea  vis,  si  publicatio  uno  tantum  loco  facta  sit,  non  per  omnem  ditionem 
eodem  momento  se  exserit,  sed  per  tempus  sufficiens  ad  perferendam  ad  singula 
loca  notitiam.  Quare  si  quid  interea  a  subditis  contra  inducias  factum  sit,  ipsiapoenis 
immunes  erunt  neque  tamen  eo  minus  contrahentes  damnum  resarcire  debebunt." 

(h)  1  Kent,  Comment,  p.  170.  (t)  The  Mentor,  1  Robinson's  Rep.,  p.  171. 
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admiral,  be  the  seizor,  he,  and  not  the  admiral,  must  be  called  as  the 
immediate  wrongdoer,  to  adjudication. (&) 

DXX.  It  may  happen  that  when  a  period  has  been  fixed  by  Treaty 
for  the  cessation  of  hostilities,  within  or  at  a  specified  locality,  and  before 
this  period  has  arrived,  but  with  a  knowledge  of  the  Peace,  a  capture 
has  been  made.  In  such  a  case  is  the  capture  lawful  ?  Jurists  have 
entertained  different  opinions  upon  this  subject.  Mr.  Chancellor  Kent(7) 
adopts  the  opinion  of  Emerigon,(m)  that  it  would  be  unlawful;  and 
his  reasoning,  viz.,  that  if  a  constructive  knowledge  of  the  Peace,  after 
the  time  limited  in  different  parts  of  the  world,  renders  the  capture  void, 
much  more  ought  actual  knowledge  of  the  Peace  to  produce  that  effect. 
It  appears  to  the  writer  of  these  pages  that  this  reasoning  is  sound  and 
ought  to  govern  the  practice  of  states. (n) 

DXXI.  The  effect  of  constructive  knowledge  has  undergone  consider- 
able discussion  in  the  French  Prize  Courts.  It  arose  on  the  capture  of 
the  British  ship  Swineherd(o)  by  the  French  privateer  Bellone  in  1801. 
The  Swineherd  was  carried  into  the  Isle  of  France  and  condemned  as 
Pr*ze-  An  *appeal  was  instituted  in  the  Conseil  des  Prises  at 
Paris  :  that  tribunal  confirmed  the  judgment  of  the  Court  in  the 
Isle  of  France.  We  are  indebted  to  M.  Merlin(p)  for  the  report  of  the 
case.  Unfortunately  we  are  not  indebted  to  him  for  the  expression  of 
his  own  opinion,  which  that  learned  and  laborious  jurist  expresses  his 
determination  to  withhold,  when  he  introduces  the  case  to  our  notice. 
He  reports,  however,  at  length  the  argument  of  the  Advocate-General, 
M.  Collet  Descotils,  in  favour  of  the  legality  of  the  capture.  The  case 
depended  in  some  measure  upon  the  llth  article  of  the  Preliminary 
Articles  of  the  Peace  of  Amiens :  it  was  decided,  rightly  or  wrongly, 
that  the  French  Privateer  was  entitled  to  its  prize,  the  Swineherd,  upon 
a  variety  of  grounds,  the  principal  of  which  appear  to  have  been  that  the 
capture  was  made  at  a  period  anterior  to  the  time  fixed  for  restitution ; 
that  it  was  sheltered  by  the  Preliminary  Article  which  has  been  men- 
tioned ;  that  there  was,  on  the  part  of  the  privateer,  "  le  defaut  de  con- 
naissance suffisante  de  la  cessation  de  toute  hostiliteVYj) 

The  exposition  of  the  law  upon  this  latter  point  by  the  French  crown 
lawyer  is  sound,  whether  the  application  of  it  to  the  case  before  him 
were  correct  or  not. 

»  J'en  reviens  h  1'opinion  d'Eme'rigon  et  de  Valin ;  je  pense,  comme 
eux,  qu'un  corsaire  qui  a  une  connaissance  positive  de  la  paix  avant  de 
rencontrer  un  batiment  qui  auparavant  etait  ennemi,  n'a  pas  le  droit  de 
1'arreter,  hors  toutefois  le  cas  d'une  legitime  defense,  encore  bien  quo 
les  delais  pour  la  validite  des  Prises,  ne  soient  pas  encore  expires. 

"  Mais  qu'entend-on  par  connaissance  positive  de  la  paix  ?  Ces 
auteurs  en  parlent,  mais  aucun  ne  la  definit.  Je  vaia  tacher  de  le  faire 
d'apres  les  principes  de  la  raison,  et  de  suppleer  par-l&  au  silence  qu'ils 
gardent  sur  ce  point. 

(fc)  The  Mentor,  1  Robinson's  Rep.,  p.  171. 

(I)  Comment.,  i.  p.  172.  (m)  Trait6  des  Ass.,  c.  xii.  s.  19. 

(n)  Valin,  Tr.  des  Prises,  c.  iv.  ss.  4,  5.  (o)  Le  Porcher. 

(p)  Rep.  tome  xxv.  (xiii.)  tit.  Prise  Maritime,  s.  5,  p.  115  :  "  En  quel  temps  peut 
etre  exerce  le  droit  de  Prise  Maritime."  (q)  Ib.  p.  130. 
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"  La  connaissance  dont  il  s'agit,  doit  etre  certaine,  assuree,  *in- 
dubitable  ;  elle  doit  emaner  mediatement  ou  imme'diateiflent  de 
la  puissance  a  laquelle  appartient  1'armateur,  et  si  Ton  veut,  de  Tune 
ou  de  1'autre  des  deux  puissances  contractantes. 

"  Cette  connaissance  doit  etre  telle,  qu'elle,  previenne  ou  dissipe  tous 
les  doutes,  toutes  les  incertitudes,  toutes  les  craintes,  tous  les  dangers  que 
pourrait  courir  le  corsaire;  elle  dxrit,  en  meme  temps  qu'elle  paralyse  les 
lettres  de  marque,  qu'elle  impose  au  corsaire  le  devoir  de  s'abstenir  de 
toutes  hostilites,  le  mettre  lui-meme  £  1'abri  de  la  capture  ;  elle  doit  enfin 
etre  transmise  par  des  pieces  authentiques  et  le"gales  qui  premunissent  le 
corsaire  centre  le  danger,  en  se  retirant  dans  un  des  ports  de  sa  nation, 
d'etre  pris  par  quelque  navire  ennemi  non  encore  informe"  de  la  conclu- 
sion de  la  paix. 

"  II  s'en  faut  done  de  beaucoup  due  je  sois  de  1'opinion  qu'une  ignor- 
ance absolue  de  la  paix  soit  necessaire  pour  qu'une  saisse  faite  avant 
1'expiration  des  delais,  soit  valable:  1'admettre,  c'est  supposer  qu'un 
bruit  incertain,  qu'une  nouvelle  douteuse,  qu'une  rapport  dont  aucune 
piece  authentique  ne  garantil  la  verite,  sont  suffisans  pour  mettre  un 
corsaire  dans  1'obligation  indispensable  de  cesser  sa  croisiere,  et  de  rentrer 
dans  le  port  de  son  armement,  tout  en  demeurant  expose"  au  danger 
d'etre  capture  pendant  le  temps  de  sa  retraite. 

"  Je  ne  saurais  convenir,  avec  le  Capitaine  Black,  que,  dans  le  cas 
d'une  simple  annonce  de  paix,  non  valablement  justifiee,  le  corsaire  n'ait 
le  droit  d'arreter  que  provisoirement,  sauf  &  relacher  le  navire,  sans  etre 
susceptible  de  domtnages-interets,  si  la  nouvelle  se  trouve  vraie,  ou  a  en 
poursuivre  la  confiscation,  si  elle  se  trouve  fausse. 

"Au  moment  meme  de  1'arrestation,  la  saisie  est  bonne,  ou  elle  est 
nulle,  selon  que  le  corsaire  n'a  point  ou  qu'il  a  la  connaissance  positive 
de  la  paix.  S'il  1'a,  le  navire  doit  etre  relache  avec  dommages-interets; 
s'il  ne  1'a  point,  la  saisie  est  valable,  et  la  confiscation  doit  §tre  pro- 


*DXXII.  Another  case  different  from  the  foregoing  has  hap-  r^p-n-i 
pened,  and  been  subjected  to  judicial  decision,  both  in  England  L 
and  the  North  American  United  States,  —  the  case  of  a  capture  made 
before  the  period  fixed  for  the  cessation  of  hostilities,  and  in  ignorance  of 
the  Peace  ;  but  not  carried  into  port  and  condemned.  The  vessel  was 
recaptured  after  the  period  fixed  for  the  cessation  of  hostilities,  but  in 
ignorance  of  the  Peace.  In  both  countries  the  possession  of  the  captor 
was  holden  lawful,  and  the  divesting  him  of  his  possession  unlawful.  Cs\ 
The  title  of  the  owner  was  completely  barred  by  the  intervention  of 
Peace,  which  quiets  all  titles  of  possession  to  property  of  this  kind(tf) 
arising  from  War. 

It  is  no  longer  competent  to  the  original  proprietor  to  look  back  to  the 
enemy's  title,  either  in  his  own  possession  or  in  the  hands  of  neutral 
purchasers. 

(r)  Merlin  Rep.,  vol.  xxv.  (xiii.,)  p.  125,  see  also  p.  130. 

(s)  I  Kent,  p.  173.  The  Legal  Tender,  Wheaton's  (Amer.)  Digest,  p.  302.  The 
Schoone  Sophie,  6  Rob.,  p.  138. 

(t)  Vide  ante,  p.  504.     Vide  post,  p.  653. 
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And  here  it  may  also  be  remarked,  that  if  a  new  War  break  out  after 
the  Treaty  of  Peace,  on  account  of  non-fulfilment  of  its  provisions  or  for 
any  other  reason,  though  that  may  change  the  relation  of  those  who  are 
parties  to  it,  it  can,  as  Lord  Stowell  observes,  have  no  effect  on  neutral 
purchasers,  who  stand  in  the  same  situation  as  before. (w) 

DXXIII.  Having  made  the  foregoing  observations  upon  the  period  at 
which  Treaties  begin  to  operate ;  we  have  now  to  examine  the  effect  of 
Treaties  of  Peace  upon  matters  of  Public  Right.  In  order  to  do  this  we 
must  take  into  our  consideration — 

(a.)  The  rules  of  interpretation  by  which  the  provisions  expressed  in 
a  Treaty  are  to  be  explained. 

(/?•)  The  rules  of  legal  presumption,  with  respect  to  subjects,  upon 

which  the  Treaty  is  silent,  but  which  have  either  been  among  the  matters 

r*~n  of  dispute  which  have  caused  the  War  *closed  by  the  Treaty,  or 

-I  have  arisen  and  been  debated  during  the  course  and  progress  of 

the  War. 

DXXIV.  I.  (a)  With  respect  to  the  former  the  reader  must  be  referred 
to  the  rules  for  the  Interpretation  of  Treaties  which  have  been  mentioned 
in  the  Second  Volume  of  this  work. (a;) 

But,  both  with  respect  to  the  rules  which  govern  the  Interpretation  of 
Treaties,  and  the  Legal  Presumptions  which  flow  from  the  silence  of 
Treaties,  it  is  expedient  to  observe  that  there  may  be  said  to  be  four  pre- 
dicaments of  a  Treaty  to  which  both  are  applicable. 

The  Treaty  may  adopt  as  its  basis(y) — 

1.  The  state  of  things  existing  before  the  War  (status  quo  ante  helium.) 

2.  The  state  of  things  existing  at  the  conclusion  of  the  War  (usually, 
however  inaccurately,  called  uti  possidetis. }(z\ 

3.  A  new  state  of  things,  composed  perhaps  of  both  the  former. 
r*R^9~\      ^'  ^  may  con*;a^a  a  general  clause  of  amnesty,  .the  effect  *of 

-1  which  is  a  remission  of  all  public  wrongs  and  obligations. (a) 
5.  It  may  be  silent  as  to  all  former  public  wrongs  and  obligations 
between  the  Belligerents. 

(M)  The  Schoone  Sophie,  6  Rob.,  p.  143. 

(z)  Vide  ante,  Vol.  II.,  Part.  V.  Ch.  VIII. 

(y)  "At  maxime  disceptari  solet,  an  injurice  et  damna  ante  bellum  data  per  pacem 
remissa  sint  ?  Nos  quatuor  casus  distinguimus  ;  vel  enim  paci  adjicitur  clausula, 
quod  omnia  restitui  debeant  in  slatum,  quo  fuere  ante  bellum,  vel  pactum  est,  ut  omnia 
maneant  in  statu  quo  nunc  sunt,  vel  plane,  nihil  dictum  est  de  damnis  injuriis  et  debilis, 
vel  paci,  clausula  generalis  amnestite  adjicitur." — S.  Cocceii  Grotius  Illustr.,  vol.  v. 
p.  502,  (1.  vii.  c.  vii.  s.  1864.) 

(z)  This  term  is  borrowed  from  the  well  known  interdict  of  the  Roman  Praetor. 
He,  finding  a  litigant  in  de  facto  possession,  forbad  his  expulsion  by  force;  but 
then  it  was  expressly  stated  as  the  foundation  of  the  interdict,  that  the  possessor 
was  not  in  this  possession  by  any  act  of  violence.  "Ait  Praetor,  luti  eas  sedes, 
quibus  de  agitur,  nee  vi,  nee  clam,  nee  precario  alter  ab  altero  possidetis,  quo  minus 
ita  possideatis,  vim  fieri  veto;'  (4)  est  igitur  hoc  interdictum  quod  vulgo  utipossi- 
delis  appellatur,  retinendae  possessionis ;  nam  hujus  rei  causa  redditur,  ne  vis  fiat 
ei,  qui  possidet ;  (5)  perpelufr  autem  huic  interdicto  insunt  hsec,  quod,  nee  vi,  nee  clam, 
nee  precario  ab  illo  possideas." — Dig.  1.  xliii.  t.  xvii.  The  phrase  uti  possidetis 
therefore  is  improperly  used  to  signify  the  status  quo  of  Belligerents  at  the  con- 
clusion of  a  War. 

(«)  "Remittit  enim  injuriam,  qui  se  earn  obliturum  promittit,  adeoque  hactenus 
quoque  omnia  in  statu,  quo  nunc  sunt  manent." — Cocceius,  ubi  supra,  s.  18G8. 
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DXXV.  The  principal  distinction  which  it  is  necessary  to  observe  in 
considering  the  legal  presumptions  which  flow  from  the  silence  of  Treaties, 
is,  whether  the  property  be  movable  or  immovable. 

To  the  eye  of  the  philosophical  jurist  this  latter  division  may,  as  a 
matter  of  abstract  speculation,  appear  strange  or  untenable  :  but  there  is 
no  doubt  that  to  the  eye  of  the  practical  statesman  it  presents  a  distinc- 
tion most  deeply  and  universally  rooted  in  the  laws,  customs,  and  practice 
of  all  civilized  nations.  The  distinction  is  indeed  of  less  importance  in 
matters  of  Public  Right,  because  in  practice  the  necessity  for  observing 
it  but  seldom  occurs. (b\ 

DXXVI.  It  is  now  pretty  generally  acknowledged(c)  that  there  is  both, 
absurdity  and  iniquity  in  classing  territory  obtained  by  conquest  under 
the  category  of  res  nullius;  and  of  applying,  with  unreasoning  pedantry 
or  sophistical  injustice,  not  the  spirit,  but  the  letter,  of  the  Roman  law,(cZ) 
to  a  subject-matter  which,  like  that  of  conquest,  has  necessarily  under- 
gone, in  all  its  bearings,  a  most  important  cbange  since  the  time  of 
Justinian.  (e\ 

The  shameless  pretext  of  Frederic  the  Second  for  the  invasion  of 
Saxony,  in  1756, (/)  will  not  be  alleged  again  by  the  most  reckless 
despiser  of  International  Justice. 

*Various  and  many  Treaties  of  Peace  fortify  the  sound  inter-  r^cq-i 
national  doctrine  that  conquest  and  occupation(g\  of  territory  are  "- 
distinct  public  acts,  carrying  with  them  very  different  consequences,  both 
to  the  state  and  to  the  individual.  The  language  of  Treaties  which  con- 
cern the  acquisition  of  conquered  territory  is  that  the  subdued  state  yields 
or  concedes  (cedera)(h^  a  certain  territory  to  another ;  not  that  the  con- 
quering state  retains  or  keeps  possession  of  what  it  has  seized,  which 
would  be  the  proper  expression  in  the  Treaty  with  respect  to  a  State 
obtaining  the  recognition  of  an  occupied  territory. 

"  II  est  incontestable  (says  Monsieur  de  Rayneval)  que  le  mot  ceder 
suppose  essentiellement  la  propriete,  par  consequent  ni  la  guerre  ni  la 
conquete  ni  la  detruisent.  Ainsi  la  pratique  dement  le  principe  enseigne" 
par  le  droit  Romain  et  par  la  plupart  des  publicistes." 

DXXVII.  Immovable  property,  public  or  private,  can,  according  to 
the  modern  understanding  of  International  Law,  be  acquired  under  a 
sure  title  only  in  consequence  of  a  Treaty  of  Peace  or  the  entire  subju- 

(5)  Vide  ante,  p.  504. 

(c)  See  pp.  388,  391,  tit.  Tercero,  Seccion  Cuarta,  s.  clix.  of  the  "Elementos  del 
Derecho  Internacional  obra  postuma,  de  Don  Jose  Maria  de  Pando,  Ministro  de 
Estado  que  fue  en  1823.   Madrid,  imprenta  de  Allegia  y  Charlain,  Cuesta  de  Santo 
Domingo,  Num.  8,  1843."     Pando  was  born  at  Lima,  1787;  died  at  Madrid,  1840. 

(d)  Vide  ante,  Vol.  I.  p.  34. 

(e)  lust.,  1.  xi.  1-17.     Dig.,  xli.  t.  ii.  1.  i.  1. 

(/)  Paudo,  p.  616,  note  4.  (g)  Vide  ante,  vol.  I.  pp.  237-265. 

(h)  E.  g.  in  the  Treaty  of  Utrecht,  1713,  between  Louis  XIV.  and  Frederic 
William  of  Prussia,  it  is  said,  (Art.  7,)  "  que  la  partie  du  quartier  de  Gueldres  que 
possede  et  occupe  le  Roi  de  Prusse  lui  est  ce"dee  a  la  perpetuite." 

In  the  preliminaries  of  the  Peace  of  1783,  between  France  and  England,  it  is 
said,  respecting  the  Isle  of  Tobago,  (Art.  7,)  "  que  le  Roi  de  la  Grande-Bretagne 
cedera  a  la  France  1'Ile  du  Tobago."  This  island  was,  at  the  time  of  the  Treaty, 
occupied  under  che  title  of  conquest  by  the  French.  De  Rayneval,  ii.  pp.  156,  7, 
note  35. 
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gation  of  the  country  of  the  original  proprietor.     Until  one  or  other  of 
these  events  the  jus  postliminii  remains. (i\ 

...      *The  question  whether,  if  the  people  shake  off  the  subjuga- 
J  tion,  \hz  jus  postliminii  would  revive,  is  not  without  difficulty. 
Pando(&)  wisely  distinguishes  between  two  predicaments  : — 

1st.  If  the  subjugation  presents  the  appearance  of  being  a  mere  tem- 
porary and  involuntary  submission  to  violence,  the  state  of  War  continues, 
and  therefore  i\\Q  jus  postliminii  continues. (ft 

2nd.  If  the  dominion  of  the  conquerors  has  been  confirmed  by  the 
consent,  express  or  tacit,  of  the  conquered — a  consent  which  is  presumed 
in  law  after  the  peaceable  possession  of  some  years, (m) — then  War  has 
ceased,  and  the  jus  postliminii  is  for  ever  extinguished  by  Peace. 

DXXVIII.  A  striking  illustration  of  the  importance  generally  ascribed 
to  the  presumption  arising  from  the  silence  of  Treaties  is  to  be  found  in 
the  recent  adjustment  effected  between  Russia  and  Denmark  respecting 
the  succession  to  the  throne  of  the  latter  country.  The  following  is  a 
copy  of  the  Protocol  of  Warsaw  relative  to  the  Danish  Succession,  and  of 
the  renewal  of  that  document  by  Russia  in  1852. (n) 

"  (Translation.) 

"His  Majesty  the  Emperor  of  all  the  Russias  and  His  Majesty  the 
King  of  Denmark,  taking  into  consideration  the  engagements  entered 
into  between  their  august  predecessors,  in  the  years  1767  and  1773; 

"  Considering  that,  as  well  for  establishing  the  tranquillity  of  the 
North  of  Europe  on  a  durable  footing ,  as  for  removing  all  that  could 
r  ,,__-.  then,  or  for  the  future,  give  rise  *to  misunderstandings  or  differ- 
-I  ences  in  the  august  House  of  Oldenburg,  the  Emperor  Paul,  of 
glorious  memory,  then  Grand  Duke  of  Russia,  renounced  for  himself,  as 
also  for  his  heirs  and  descendants,  in  favour  of  His  Majesty  King  Chris- 
tian VII.,  of  glorious  memory,  as  also  of  the  heirs  of  his  royal  crown,  all 
his  rights  and  pretensions  to  the  Duchy  of  Schleswig  in  general,  and  to 
the  heretofore  princely  portion  of  that  duchy  in  particular ; 

"That  in  the  same  manner,  and  from  the  same  motives,  His  Majesty 
the  Emperor  Paul  ceded  for  himself,  as  also  for  his  descendants,  heirs,  and 
successors,  all  that  he  possessed  in  the  Duchy  of  Holstein,  whether  in 
common  with  His  Majesty  the  King  of  Denmark,  or  separately; 

"  Considering  that  this  Act  of  Cession  of  the  Duchy  of  Holstein  has 
only  been  made  expressly  in  favour  of  His  Majesty  King  Christian  VII., 
and  of  his  male  lineage,  and  also  eventually  in  favour  of  the  late  Prince 
Frederick,  the  king's  brother,  and  of  the  male  lineage  of  that  prince, 
and  that  the  eventualities  which  the  terms  themselves  of  this  Act  of 
Cession  admitted,  have  already  in  part  been  realized  by  the  extinction  of 

(t)  Pando,  s.  clxvii.  p.  403 :  "  Con  respecto  a  las  cosas,  hay  diferencia :  o  se 
trata  de  bienes-raices,  6  de  bienes-meubles." 

"Asi  pues,  por  lo  que  respecta  a  los  bienes-raices,  tanto  particulares  como  pub- 
licos,  et  derecho  de  postliminio  solo  expira  por  et  tratado  de  Paz,  o  por  la  completa 
subjugation  del  Estado." — Pando,  p.  404 :  he  cites  Olmeda,  1.  ii.  c.  xii. 

(k)  P.  404.  (I)  Vide  ante,  Vol.  L,  p.  275,  II.  pp.  17-18. 

(TO)  Vide  ante,  Vol.  L,  Chapter  XIII.,  on  Prescription. 

(ra)  Return  to  an  Address  of  the  House  of  Commons,  dated  18  February.  1856. 
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the  male  lineage  of  King  Christian  VII.,  or  may  be  realized  at  a  period 
more  or  less  near,  without  the  said  transactions  having  in  any  manner 
provided  for  them ; 

"  Foreseeing  the  dangers  which  this  silence  in  existing  Treaties  may 
cause  to  the  Danish  monarchy,  if,  on  the  extinction  of  the  male  line 
actually  on  the  throne  of  Denmark,  the  lex  regia  should  receive  its  pure 
and  simple  application  to  one  part  of  the  monarchy; — 

"  Have  acknowledged  the  obligation  and  the  right,  as  successors  of" 
the  august  contracting  parties  to  the  engagements  of  1767  and  1773,  to 
come  to  an  understanding  as  to  the  ulterior  arrangements  most  suited  to 
the  double  objects  which  they  have  had  in  view. 

"  In  consequence,  the  undersigned,  after  mature  examination  of  all 
the  questions  connected  with  this  affair,  have  agreed  amongst  themselves, 
under  the  express  reservation  of  the  high  approbation   of  their  p^c/*-, 
respective  Sovereigns,  *and  have  embodied  in  the  present  Proto-  «- 
col  the  points  which  follow  : — 

"  1°  The  objects  proposed  in  the  interest  of  the  peace  of  the  North,  as 
well  as  that  of  the  internal  peace  of  the  august  House  of  Oldenburgh, 
namely,  the  maintenance  of  the  integrity  of  the  Danish  monarchy,  can 
only  be  realized  by  means  of  an  arrangement  summoning  to  the  succes- 
sion of  the  whole  of  the  states  actually  united  under  the  sceptre  of  His 
Majesty  the  King  of  Denmark,  the  male  lineage  solely,  to  the  exclusion 
of  women. 

"  2°.  The  male  lineage  of  Prince  Christian  of  Sleswig-Holstein  Son- 
derbourg  Glucksbourg,  and  of  his  consort  the  Princess  Louise  of  Hesse, 
unites  in  itself  the  rights  of  inheritance,  which,  on  the  extinction  of  the 
male  line  actually  reigning  in  Denmark,  devolve  upon  it  in  virtue  of  the 
renunciations  of  Her  Royal  Highness  the  Landgravine  Charlotte  of  Hesse, 
of  her  son  Prince  Frederick  of  Hesse,  and  of  her  daughter  the  Princess 
Mary  of  Anhalt-Dessau. 

"  3°.  Wishing  on  his  part  to  complete  the  titles  resulting  from  these 
renunciations,  and  thus  to  effect  an  arrangement  which  would  be  of  such 
high  importance  and  interest  for  the  maintenance  of  the  Danish  monarchy 
in  its  integrity,  His  Majesty  the  Emperor  of  all  the  Kussias,  as  chief  of 
the  elder  branch  of  Holstein  Gottorp,  would  be  ready  to  renounce  the 
eventual  rights  which  belong  to  him  in  favour  of  Prince  Christian  of 
Glucksbourg,  and  of  his  male  lineage. 

"  Nevertheless  it  is  understood  : 

"  That  the  eventual  rights  of  the  two  younger  branches  of  Holstein 
Gottorp  should  be  expressly  reserved. 

"  That  those  which  the  august  chief  of  the  elder  branch  should  aban- 
don for  himself  and  for  his  male  lineage  in  favour  of  Prince  Christian  of 
Glucksbourg  and  of  his  male  lineage,  should  be  revived  in  the  Imperial 
House  of  Russia  whenever  (which  God  forbid)  the  male  lineage  of  that 
prince  should  become  extinct. 

"  That  inasmuch  as  the  renunciation  of  His  Majesty  the  Emperor  would 
principally  have  for  its  object  to  facilitate  *an  arrangement  called 
for  by  the  first  interests  of  the  monarchy,  the  offer  of  such  a  renun- 
ciation  would  cease  to  be  obligatory  if  the  arrangement  itself  should  fail. 
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"4°.  In  consequence  of  the  considerations  which  are  above  pointed 
out  by  the  above  ss.  2  and  3,  the  Prince  Christian  of  Gliicksbourg,  con- 
jointly with  the  Princess,  his  consort,  and  in  their  default,  the  male  line- 
age of  their  Highnesses,  would  have,  more  than  any  other  branch,  claims 
which  qualify  them  to  succeed,  if  the  contingency  should  arrive,  to  the 
states  actually  united  under  the  sceptre  of  His  Danish  Majesty. 

"  Consequently  the  two  Courts  of  Copenhagen  and  St.  Petersburgh 
have  agreed, — 

"That  His  Majesty  the  King  of  Denmark  shall  designate  the  Prince 
and  Princess  of  Grliicksbourg  conjointly  as  heirs  presumptive  of  his 
Crown,  in  case  the  male  line  of  the  dynasty  actually  reigning  should  be- 
come extinct; 

"That  His  Majesty  shall  make  known  his  high  determination  to  the 
Powers  in  amity  with  Denmark ; 

"That  if,  to  ensure  the  complete  success  of  this  arrangement,  still 
further  renunciations  should  be  deemed  useful  and  desirable,  it  would  be 
for  His  Danish  Majesty  to  make  himself  responsible  for  the  indemnities 
to  which  just  and  equitable  claims  should  be  established; 

"Finally,  that  the  negotiations  necessary  to  give  to  the  arrangements, 
in  virtue  whereof  the  Prince  and  Princess  of  Gliicksbourg  shall  be  ac- 
knowledged as  successors  presumptive  to  the  throne  of  Denmark,  the 
character  of  an  European  transaction,  shall  take  place  in  London. 

"The  undersigned  reserve  to  themselves  to  submit  the  present  Protocol 
to  their  august  Sovereigns,  and  to  solicit  their  high  approbation  in  favour 
of  the  provisions  it  contains. 

"  (Signed)  NESSELRODE, 
"MEYENDORFF, 
"  KEEDTZ. 

"Warsaw,  this  **sr  1851." 

[*658]  *«  (Translation.) 

"MONSIEUR  LE  COMTE, 

"  In  accordance  with  the  orders  of  my  Court,  it  becomes  my  duty  to 
communicate  to  your  Excellency  the  accompanying  note,  which  I  have 
this  moment  given  to  the  Minister  of  Denmark,  upon  signing  conjointly 
with  him  the  Treaty  of  this  day's  date. 

"In  requesting  you  to  have  the  goodness  to  take  cognizance  of  it, 

"  I  have  the  honour,  &c. 

"  (signed)  BRUNNOW. 
"London,  »*Ejp  1852. 

"To  His  Excellency,  the  Earl  of  Malmesbury, 
&c.,          &c.,         &c." 

"Translation  of  a  Note  addressed  by  Baron  Brunnow  to  the  Minister  for 

Denmark. 

"London,  *^Ef  1852. 

"The  undersigned,  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary of  His  Majesty  the  Emperor  of  all  the  Eussias  to  Her  Britannic 
Majesty,  having  been  authorized  to  sign  the  Treaty,  concluded  this  day 
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conjointly  with  His  Excellency  the  Chamberlain  de  Bille,  Envoy  Extra- 
ordinary and  Minister  Plenipotentiary  of  His  Majesty  the  King  of  Den- 
mark, has  been  ordered  to  transmit  to  him  at  the  same  time  the  present 
Note,  for  the  purpose  of  racalling  and  renewing  the  reserves  contained 
in  the  Protocol  of  Warsaw,  of  f-£~&  1851 ;  which,  after  having  received 
the  sanction  of  His  Majesty  the  Emperor  of  all  the  Russias,  and  of  His 
Majesty  the  King  of  Denmark,  was  conveyed  to  the  knowledge  of  the 
Cabinets  who  have  signed  the  present  Treaty. 

"The  third  paragraph  of  the  Protocol  above  mentioned  is  worded  in 
these  terms : — 

*"  <  Wishing  on  his  part  to  complete  the  titles  resulting  from 
these  renunciations,  and  thus  to  effect  an  arrangement  which 
would  be  of  such  high  importance  for  the  maintenance  of  the  Danish 
monarchy  in  its  integrity,  His  Majesty  the  Emperor  of  all  the  Russias, 
as  chief  of  the  elder  branch  of  Holstein  Gottorp,  would  be  ready  to  re- 
nounce the  eventual  rights  which  belong  to  him  in  favour  of  Prince 
Christian  Gliicksbourg  and  of  his  male  lineage. 

"'Nevertheless,  it  is  understood  that  the  eventual  rights  of  the  two 
younger  branches  of  Holstein  Gottorp  should  be  expressly  reserved ; 

"  <  That  those  which  the  august  chief  of  the  elder  branch  should 
abandon  for  himself,  and  for  his  male  lineage,  in  favour  of  Prince  Chris- 
tian of  Gliicksbourg,  and  of  his  male  lineage,  should  be  revived  in  the 
Imperial  House  of  Russia  whenever  (which  God  forbid)  the  male  lineage 
of  that  Prince  should  become  extinct ; 

"'That  inasmuch  as  the  renunciation  of  his  Majesty  the  Emperor 
would  principally  have  for  its  object  to  facilitate  an  arrangement  called 
for  by  the  chief  interests  of  the  monarchy,  the  offer  of  such  a  renuncia- 
tion would  cease  to  be  obligatory,  if  the  arrangement  itself  should  fail.' 

"In  renewing,  by  order  of  his  Government,  the  reserves  above  men- 
tioned, 

"The  undersigned,  &c.,  &c." 


*CHAPTER  II.  [*660] 

HOW  TREATIES   ENTERED   INTO   BEFORE   THE  WAR  ARE  AFFECTED  WHEN 
THE  WAR  IS  CONCLUDED  AND  PEACE  RESTORED. 

DXXIX.  IT  seems  to  be  a  branch  of  the  question,  how  the  public 
relations  of  states  are  affected  by  a  Treaty  which  concludes  a  War,  to 
consider  what  effect  the  War  has  upon  Treaties  existing  before  the  War, 
but  not  mentioned  or  referred  to  in  the  new  Treaty  of  Peace. 

Many  Treaties,  especially  those  relating  to  leagues  for  War  or  for 
Commerce,  are  only  contracted  for  a  limited  period,  at  the  expiration  of 
which  they  become  invalid  unless  renewed.  This  renewal  is  not  always 
expressly,  but  sometimes  tacitly,(a}  effected.  M.  de  Martens  observes 

(a)  G.  F.  Von  Martens,  TJeber  die  Erneuerung  der  Vertrage  in  den  Friedens- 
chliissen  der  Europaischen  Miichte.  Gottingen,  1797. 
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that  more  than  one  Treaty  of  Commerce  entered  into  in  the  seventeenth 
century  was  in  existence  towards  the  end  of  the  eighteenth  century. 

As,  theoretically  speaking,  a  private  contract  may  be  tacitly  annulled 
by  a  total  alteration  of  the  circumstances  on  which  it  was  founded ;  so  it 
has  been  made  a  matter  of  dispute,  with  respect  to  treaties  among  States, 
whether  a  change  of  circumstances  subsequent  to  the  Treaty  does  not 
operate  to  the  defeasance  of  the  Treaty  itself.  For  instance,  it  was  a 
matter  of  dispute  whether  Austria,  being  bound  by  the  Barrier- Treaty  of 
the  United  Netherlands  to  admit  Dutch  garrisons  into  the  fortresses, 
r*fifin  which  were  to  serve  as  a  defence  *against  France,  remained 
J  under  this  obligation  after  the  greater  part  of  these  fortresses  had 
been  demolished  during  the  War  of  the  Austrian  Succession.  Joseph 
the  Second,  in  178],  seems  to  have  had  little  hesitation  in  razing(6)  them 
to  the  ground. 

With  respect  to  Treaties  with  a  state  which  has  ceased  to  possess  an 
independent  existence, (e)  it  seems  evident  that  the  public  contracts  with 
it  cease  with  the  cessation  of  its  distinct  personality — as  with  Poland 
after  its  partitions,  and  the  Crimea  after  its  subjugation  to  Russia  in 
1783. 

But  this  observation  requires  an  important  limitation.  Such  a  loss  of 
personality  and  independence  leaves  unimpaired  the  obligations  of  what 
are  usually,  but  somewhat  carelessly,  termed  transitory  Treaties — that  is 
to  say,  Treaties  relating  to  cessions  of  territory,  to  demarcations  of  boun- 
dary, to  that  particular  class  of  obligations  called  Servitutes  Juris  Gen- 
tium,(d\  the  nature  and  character  of  which  have  been  already  discussed 
in  this  work. 

Certain  Genoese  families,  the  Counts  of  Casati  and  others,  pressed  their 
claims  to  certain  portions  of  Crimean  territory  upon  the  Russians,  both 
in  1779  and  in  1783,  at  which  latter  period  the  subjugation  of  the  Crimea 
was  complete.  Russia  replied  on  both  occasions  that  she  would  recognize 
no  claims  which  did  not  flow  from  the  provisions  of  her  Treaty  with  the 
Porte.  This  answer,  in  the  opinion  of  De  Martens,  was,  in  1783,  what- 
ever it  might  have  been  in  1779,  bad  in  law.(e) 

DXXX.  It  was  at  one  time  an  international  custom  that  the  Belli- 
gerents should,  at  the  breaking  out  of  War,  make  a  public  and  solemn 
T*fifi91  Proc'amati°a  *hat  ^e  obligations  *of  Treaties  between  them  had 
"J  ceased. (/)  That  custom  has  become  obsolete.  In  the  place  of 
it  has  arisen  the  general  maxim,  that  War,  ipso  facto  (von  selbst,)  abro- 
gates Treaties  between  the  Belligerents.  The  questions  which  present 
themselves  for  our  consideration  are  :  first,  whether  this  proposition  be 
true  in  all  its  latitude,  or  whether  it  requires  any — and  if  any,  what — 
limitations,  before  it  can  be  enunciated  as  one  of  the  admitted  and  incon- 
trovertible principles  of  International  Jurisprudence  ? 

Secondly,  if  it  be  universally,  or  with  certain  limitations,  true,  that 

(b)  See  De  Martens,  Rec.  des  Tr.,  t.  iv.  p.  433,  for  State  Papers  on  the  subject. 

(c)  Vide  ante,  Vol.  I.  Pt.  II.  Ch.  VI.  VII. 

(d)  Vide  ante,  Vol.  I.  Pt.  III.  Ch.  XV. 

(e)  Ueber  die  Erneuerung  der  Vertrage,  p.  7. 

(/)  Leibnitz,  Praef.  ad  Cod.  Diplom.  Jur.  Gentium. 
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Treaties  annulled  by  War  are  revived  by  the  return  of  Peace  without 
express  stipulations  to  that  effect  ? 

DXXXI.  The  general  maxim  must  manifestly  be  subject  to  limitation 
in  one  case,  namely,  in  the  case  of  Treaties  which  expressly  provide  for 
the  contingency  of  the  breaking  out  of  War  between  the  contracting 
parties  :  aud  the  Judges  of  the  North  American  United  States  were  well 
warranted  in  saying,  "  We  are  not  inclined  to  admit  the  doctrine  urged 
at  the  bar,  that  Treaties  become  extinguished,  ipso  facto,  by  War  between 
the  two  governments,  unless  they  should  be  revived  by  an  express  or 
implied  renewal  on  the  return  of  Peace.  Whatever  may  be  the  latitude 
of  doctrine  laid  down  by  elementary  writers  on  the  law  of  nations,  dealing 
in  general  terms  in  relation  to  this  subject,  we  are  satisfied  that  the  doc- 
trine contended  for  is  not  universally  true.  There  may  be  treaties  of 
such  a  nature,  as  to  their  object  and  import,  as  that  War  will  put  an  end 
to  them  ;  but  where  Treaties  contemplate  a  permanent  arrangement  of 
territorial  and  other  national  rights,  or  which,  in  their  terms  are  meant 
to  provide  for  the  event  of  an  intervening  War,  it  would  be  against  every 
principle  of  just  interpretation  to  hold  them  extinguished  by  the  event  of 
War.  If  such  were  the  law,  even  the  Treaty  of  1783,  so  far  as  it  fixed 
our  limits  and  acknowledged  our  independence,  would  *be  gone, 
and  we  should  have  had  again  to  struggle  for  both  upon  original 
revolutionary  principles.  Such  a  construction  was  never  asserted,  and 
would  be  so  monstrous  as  to  supersede  all  reasoning."^) 

Some  writers  on  Public  and  International  Law  go  further  and  say  that 
War  abrogates  only  those  Treaties  the  existence  of  which  is  incompatible 
with  Belligerent  relations. (A) 

Mr.  Wildman  has  expressed  his  opinion  that  "  all  engagements  sub- 
sisting between  Belligerents  at  the  commencement  of  hostilities  are  re- 
vived by  a  Treaty  of  Peace,  so  far  as  they  are  consistent  with  its  provi- 
sions, "(i) 

Such  an  opinion,  however,  it  appears  to  the  writer  of  these  pages,  must 
be  considered  as  at  variance  with  the  true  doctrines  of  International  Law, 
and  especially  with  those  derived  from  two  of  the  sources  of  this  juris- 
prudence, viz.,  the  conclusions  of  accredited  writers  and  the  practice  of 
states. (fy 

The  opinion(/)  has  arisen  partly  (1.)  from  a  misapprehension  of  the 

(ff)  The  Society,  &c.  v.  New  Haven,  5  Curtis's  (Amer.)  Reports,  p.  493. 

(h)  De  Martens,  in  his  treatise  above  referred  to,  after  stating  the  general  maxim, 
says:  "So  gilt  doch  nicht  eben  dieses  von  alien  iibrigen  vorhergehenden  mit  dem 
jetzigen  Kriege  nicht  in  Verbindung  stehenden  Vertragen :  und  wenn  dieses  so 
allgemein  von  einzelnen  Schriftstellern  und  wohl  gar  zuweilen  in  offentlichen 
Staatschriften  behauptet  worden,  so  liegt  dabei  wohl  noch  mehr  eine  Verwechse- 
lung  des  Ausdrucks,  als  eine  Irrthum  in  der  Sache  selbst  zum  Grunde." — s.  8.  He 
cites,  "Moser,  Vermischte  Abhandlungen  aus  dem  Europ.  Volkerrecht." — s.  3,  n.  f. 

(i)  Vol.  I.  p.  176.  (k)  Vide  ante,  Vol.  I.  Pt.  I.  Ch.  V.  and  VII. 

(Z)  There  is  a  very  able  discussion  upon  this  point  to  be  found  in  the  columns 
of  the  Morning  Chronicle  for  December,  1853.  Heffters,  p.  183,  s.  99,  p.  215,  s. 
122,  p.  317,  s.  181,  and  note  1,  in  which  the  author  says,  "  Dieser  Punct  ist  und 
bleibt  einer  der  schwierigsten  :"  in  the  text  he  says,  "Dagegen  sind  alle  Vertrags- 
verpflichtungen  deren  Erfiillung  erst  noch  in  Zukunft  geschehen  sollte,  wo  also 
noch  eine  Willensanderung  in  Betreff  der  ubernommenen  Verpflichtung  moglich 
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*meaning  of  a  passage  in  Vattel,  partly  (2.)  from  misapplying 
L  J  judicial  dicta,  uttered  with  respect  to  Private  Contracts  to 
Public  Treaties;  partly,  (3.)  and  perhaps  chiefly  from  not  discriminating 
between  those  parts  of  a  Treaty  which  contained  a  final  adjustment  of  a 
particular  question,  such  as  the  fixing  a  disputed  boundary  or  ascertain- 
ing any  contested  right  or  property  ;  or  which  incorporated  by  the  com- 
mon consent,  express  or  tacit,  of  all  States  concerned  in  its  assertion  and 
maintenance,  a  great  public  principle  into  the  International  Code.  That 
principle  once  so  incorporated,  does  not  require  reiteration  in  subsequent 
Treaties,  and,  unless  expressly  repudiated,  revives  with  Peace,  or  rather 
remains  unaffected  by  War  waged  upon  grounds  unconnected  with  it. 

(1.)  The  passage  in  Vattel  is  taken  from  the  42d  Section  of  his  Fourth 
Book.  "  It  is  (he  says)  of  great  importance  to  draw  a  proper  distinction 
between  a  new  War  and  the  breach  of  an  existing  Treaty  of  Peace  j 
because  the  rights  acquired  by  such  a  Treaty  still  subsist  notwithstanding 
the  new  war  :  whereas  they  are  annulled  by  the  rupture  of  the  Treaty  on 
which  they  are  founded.  It  is  true,  indeed,  that  the  party  who  had 
granted  those  rights  does  not  fail  to  obstruct  the  exercise  of  them  during 
the  course  of  the  War  as  far  as  lies  in  his  power ;  and  he  even  may,  by 
the  right  of  arms,  wholly  deprive  his  enemy  of  them,  as  well  as  he  may 
wrest  from  him  his  other  possessions.  But  in  that  case  he  withholds 
those  rights  as  things  taken  from  the  enemy,  who,  on  a  new  Treaty  of 
Peace,  may  urge  the  restitution  of  them.  It  often  happens,  when  nearly 
equal  success  has  attended  the  arms  of  both  parties,  that  the  Belligerents 
agree  mutually  to  restore  their  conquests  and  to  replace  everything  in  its 
former  state.  When  this  is  the  case,  if  the  War  in  which  they  were  en- 
gaged was  a  new  one}  the  former  Treaties  still  subsist." 

But  of  what  is  the  writer  speaking  ?  Not  of  the  effect  of  War  gene- 
rally upon  Treaties, — not  whether  existing  public  covenants  are  dissolved 
by  hostilities, — but  whether  the  dispute  between  the  Belligerents  arises 
r*fiP^1  out  of  an  alleged  breach  *of  an  existing  public  covenant,  or 
•J  whether  it  arises  out  of  a  new  cause  of  offence,  e.  g.  violation  of 
general  International  Rights,  irrespective  of  any  positive  convention  sub- 
sisting between  the  Belligerents. 

In  the  passage  under  discussion  Vattel  is  not  considering  Treaties,  in 
which  it  is  agreed  that  there  shall  be  either  an  express  renewal,  or  a 
tacit  revival,  of  former  Treaties,  irrespective  of  the  new  convention 
between  the  parties.  He  is  supposing  that  the  Belligerents  have  agreed 
to  adopt  the  status  quo  ante  bellum  as  the  adjustment  of  their  quarrel. 
In  order  to  ascertain  what  that  status  was,  the  relations  of  the  parties 
before  the  War  broke  out  must  be  considered,  and  whether,  therefore, 
independently  of  this  War,  the  former  Treaties  between  the  parties  were 
in  existence.  Now,  if  the  War  was  a  new  War, — that  is  a  War  on 
account  of  the  violation  of  some  general  right  and  not  of  a  positive  con- 
vention,— then,  previously  to  the  War,  the  former  Treaties  were  unbroken, 
and  then,  by  the  engagement  of  both  parties  to  observe  the  status  quo 

war,  durch  den  Ausbruch  des  Krieges  zweifelhaft  und  unsicher  geworden,  so  daa 
sie  einer  Bestatigung  durcb  eine  neue  deutliche  Willenserklarung  bediirfen," 
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ante  bellum,  these  Treaties  are  considered  as  still  existing.  If,  on  the 
other  hand,  former  Treaties  have  been  broken,  and  the  War  has  been 
waged  upon  this  account,  then  a  specific  renewal  of  the  covenants  of 
these  former  Treaties  would  be  necessary.  In  this  latter,  however,  as 
in  the  former  case,  the  belligerents  would  have  agreed  to  adopt  the  status 
quo  ante  bellum. 

This  explanation  renders  Vattel  consistent  with  himself,  and  recon- 
ciles the  passage  which  has  been  commented  upon  with  that  contained 
in  the  175th  Section  of  his  Third  Book,(m)  in  which  he  says  that  "the 
conventions  made  with  a  nation  are  broken  or  annulled  by  a  War  arising 
between  the  two  contracting  parties,  either  because  their  compacts  are 
grounded  on  a  tacit  supposition  of  the  continuance  of  Peace,  or  because 
each  of  the  parties  being  authorized  to  deprive  the  enemy  of  what  belongs 
to  him,  takes  from  him  those  *rights  which  he  had  conferred 
on  him  by  Treaty."  Vattel,  it  will  be  seen,  does  not  speak  of 
Treaties  being  suspended,  but  of  their  being  broken  and  annulled,  by 
War.  To  give  a  new  occasion  for  War  and  to  break  the  Peace,  are,  as 
Grotius  observes,  different  things.  The  difference  between  the  two  is 
important,  and  has  a  double  bearing;  first,  as  to  the  penalty  incurred  by 
the  breaker  of  the  Peace ;  and  secondly,  as  to  how  far  his  act  relieves 
the  other  party  from  his  engagement.  "Peace,"  he  says,  "maybe 
broken  in  three  ways;  first,  by  doing  what  is  at  variance  with  the 
intrinsic  character  of  every  Peace  (faciendo  contra  id  quod  omni  pad 
inest;}  secondly,  by  violating  the  express  conditions  of  the  Peace; 
thirdly,  by  acting  contrary  to  that  which  ought  to  be  understood,  from 
the  particular  nature  of  each  Peace  (contra  id  quod  ex  pads  cujusque 
naturd  intelligi  debet."\(n\ 

(2.)  The  misapplication  of  the  doctrine  of  International  Law  respect- 
ing the  revival  after  Peace  of  private  contracts,  the  operation  of  which 
is  suspended  during  War,  to  the  case  of  public  Treaties,  has  occasionally 
led  persons  into  an  error  on  this  point,  (o) 

The  supposed  analogy  between  the  public  and  the  private  contract  is 
unsound.  It  is  the  State  and  not  the  individual  who  wages  War. 
The  contracts  between  the  individuals  of  *Belligerent  States  are  [-#££•7-1 
necessarily  suspended  during  the  War  of  these  states,  but  are  «- 
not  annulled  ;(^p)  no  precedent  can  therefore  be  drawn  from  the  tacit 
renewal  of  these  private  relations  on  the  return  of  Peace,  to  found  the 

(m)  Chap.  x.  (n)  Grot ,  1.  iii.  c.  xx.  s.  27. 

(o)  Grotius  furnishes  no  direct  authority  on  this  question.  He  says  :  "  Quod 
vero  dixirnus*  jus  quod  ante  bellum  fuit  ademtum  facile  censeri  non  debere,  id  in 
privatorum  jure  firme  tenendum  est ;  in  jure  autem  regum  et  populorum  facilius 
est  ut  condonatio  aliqua  intelligatur  facta,  si  modo  verba  aut  conjecture  non 
improbabiles  suppetant ;  maxime  vero  si  jus  de  quo  agitur  non  liquiduin  erat,  sed 
in  controversia  positum.  Benignum  enim  est  credere  id  actum,  ut  belli  semina 
evellerentur." — L.  iii.  c.  xx.  s.  19. 

(p]  Grot.,  1.  iii.  c.  xx.  s.  16.     Abbot  on  Shipping,  part.  iv.  ch.  xiii. 

*  Referring  to  s.  16:  "Jus  vero  quod  ante  bellum  fuit,  quamquam  nemSni  facile 
ademtum  censeri  debet  (hanc  enim  ob  causam  maxime  ut  suae  tenerentur  res  pub- 
licas  civitatesque  constitute  sunt,  ut  recte  ait  Cicero)  intelligendum  id  tameu  do 
eo  jure  quod  ex  rerum  insequalitate  nascitur." 
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argument  for  the  tacit  renewal  of  public  relations.  Judicial  decisions 
of  Municipal  Courts  of  Law  upon  the  former,  are  without  bearing  upon 
the  latter  question. 

DXXXII.  The  language  of  Lord  Stowell  is  strong  upon  this  point, 
though  his  opinion  is  incidentally  or  parenthetically  expressed.  lie 
speaks  of  Treaties  being  extinguished  by  War.M 

It  has  been  observed  with  respect  to  England,  that  in  all  her  Treaties 
concluding  War  she  has  studiously  preserved  silence  upon  the  disputed 
questions  of  Maritime  International  Law,  thereby  reserving  to  herself 
the  right  in  all  future  Wars  of  maintaining  her  exposition  of  Interna- 
tional Right  and  Law  upon  these  subjects  :(r)  but  she  accompanied  the 
last  Treaty,  which  closed  her  recent  War  with  llussia  (March,  1856,) 
with  a  Declaration  by  which  she  admitted,  in  concert  with  the  Great 
Powers  of  Europe,  the  doctrine  ih&tfree  ships  make  free  goods. (s\  This 
Declaration  has  not  yet  been  embodied  in  a  Treaty. (i) 

DXXXIII.  This  point  was  much  discussed  between  England  and  the 
United  States  of  North  America  during  the  negotiation  at  Ghent  in 
1814,  England  considering  that  certain  Rights  of  Fishery  accorded  by 
her  to  the  United  States  by  the  Treaty  of  1783  had  been  abrogated  by 
subsequent  War,  and  giving  notice  that  she  did  not  intend  to  renew  _ 
them. 

f*fif  81       *The  United  States  contended,  on  the  other  hand,  that  the 
-I  Treaty  of  1783  was  not  one  of  those  which  by  the  common  con- 
sent and  understanding  of  civilized  nations  is  considered  as  annulled  by 
a  subsequent  War  between  the  parties. 

It  is  to  be  observed  that  England  did  not  wholly  traverse  this  allega- 
tion, but  denied  the  application  of  the  principle  to  the  provision  relating 
to  Fisheries;  the  Treaty  of  1783,  like  many  others,  she  said,  contained 
provisions  of  different  character,  some  in  their  own  nature  irrevocable, 
and  others  merely  temporary;  that  the  provision  in  question  was  among 
the  latter.  (M) 

DXXXIV.  Mr.  Wheaton  remarks  that  the  reasoning  of  England 
seemed  to  confine  the  perpetuity  of  obligation  to  recognitions  and  acknow- 
ledgments of  title,  and  to  consider  its  perpetual  nature  as  resulting  from 
the  subject-matter  of  the  contract,  and  not  from  the  engagement  of  the 
contractor,  (oA 

It  appears  to  the  writer  of  these  pages  that  the  doctrine  intended  to  be 
conveyed  in  the  English  note  was  in  harmony  with  that  conveyed  in 
the  text,  namely,  the  doctrine  that  there  is  a  distinction  between  the 

(q)  The  Frau  Ilsabe,  4  Robinson's'Adm.  Rep.,  p.  64.  He  is  speaking,  however, 
of  a  War  actually  existing. 

(r)  De  Hautefeuille,  i.  pp.  160,  161. 

(«)  Vide  ante,  Ch.  X.,  which  was  printed  before  the  Declaration  mentioned  in 
the  text  was  published. 

(t)  This  Declaration  will  be  found  in  the  Appendix  to  this  volume. — See  Parlia- 
mentary Debates,  Hansard,  vol.  cxlii.  (1856,)  p.  18,  &c. 

(u)  See  the  whole  correspondence,  British  and  Foreign  State  Papers,  (1819-20,) 
vol.  vii.  See  an  analysis  of  the  whole  discussion,  pp.  334-342,  Wheaton's  Elem., 
(by  Lawrence.)  Se£,  too,  a  valuable  chapter  in  The  Oregon  Question,  examined 
by  Dr.  Twiss,  (1846,)  chap.  x. 

(x)  Wheaton's  Elem.,  (by  Lawrence,)  p.  341. 
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parts  of  a  Treaty  which  recognized  a  principle  and  object  of  permanent 
policy,  and  the  parts  which  related  to  objects  of  passing  and  temporary 
expediency. 

DXXXV.  Nor  is  this  doctrine  at  variance  with  the  opinion  of  Mr. 
Wheaton  himself,  who  says  in  one  part  of  his  Elements  :(^) — 

"  General  compacts  between  nations  may  be  divided  into  what  are 
called  Transitory  Conventions,  and  Treaties  properly  so  termed.  The 
first  are  perpetual  in  their  nature,  *so  that,  being  once  carried  r*fifiQ-i 
into  effect,  they  subsist  independent  of  any  change  in  the  sove-  *- 
reignty  and  form  of  government  of  the  contracting  parties ;  and  although 
their  operation  may  in  some  cases,  be  suspended  during  War,  they  revive 
on  the  return  of  Peace,  without  any  express  stipulation.  Such  are 
Treaties  of  cession,  boundary,  or  exchange  of  territory,  or  those  which 
create  a  permanent  servitude  in  favour  of  one  nation  within  the  territory 
of  another."(z) 

And  in  another  part  of  the  same  treatise  :(a) — 

"  Most  International  Compacts,  and  especially  Treaties  of  Peace,  are 
of  a  mixed  character,  and  contain  articles  of  both  kinds,  which  renders 
it  frequently  difficult  to  distinguish  between  those  stipulations  which  are 
.perpetual  in  their  nature,  and  such  as  are  extinguished  by  War  between 
the  contracting  parties,  or  by  such  changes  of  circumstances  as  affect 
the  being  of  either  party,  and  thus  render  the  compact  inapplicable  to  the 
new  condition  of  things.  It  is  for  this  reason,  and  from  abundance  of 
caution,  that  stipulations  are  frequently  inserted  in  Treaties  of  Peace, 
expressly  reviving  and  confirming  the  Treaties  formerly  subsisting  be- 
tween the  contracting  parties,  and  containing  stipulations  of  a  permanent 
character,  or  in  some  other  mode  excluding  the  conclusion  that  the  obli- 
gation of  such  antecedent  Treaties  is  meant  to  be  waived  by  either  party. 
The  reiterated  confirmations  of  the  Treaties  of  Westphalia  and  Utrecht, 
in  almost  every  subsequent  Treaty  of  Peace  or  Commerce  between  the 
same  parties,  constituted  a  sort  of  written  code  of  conventional  law,  by 
which  the  distribution  of  power  among  the  principal  European  States  was 
permanently  settled,  until  violently  disturbed  by  the  Partition  of  Poland 
and  the  Wars  of  the  French  Revolution." 

It  must  be  admitted  that  a  Municipal  Court  of  the  United 
*States  had  denied  the  general  doctrine  of  the  abrogation  of 
Treaties  by  War  j  but  this  Court  was  dealing  at  the  time  with  a  question 
of  private  property,  to  which  the  doctrine  was  certainly  not  applicable; 
and  the  language  of  the  Court,  though  certainly  going  beyond  the 
case,  must  be  considered,  in  some  degree  at  least,  as  the  obiter  dicta  of 
judges.(6) 

But  even  without  these  qualifications,  the  language  of  the  American 
Court  has  confined  its  denial  of  the  general  doctrine — that  Treaties  are 

(y)  Wheaton's  Elem.,  (by  Lawrence,)  p.  332. 

(z)  Vattel,  Droit  des  Gens,  1.  ii.  c.  xii.  s.  192.     Martens,  Pre'cis,  &c.,  1.  ii.  c.  ii. 
8.  58. 

(a)  Wheaton's  Elem.,  (by  Lawrence,)  pp.  343,  344. 

(b)  The  Society  for  the  Propagation  of  the  Gospel  v.  The  Town  of  New  Haven 
and  William  Wheeler,  5  Curtis's  (Amer.)  Rep.,  p.  483. 
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abrogated  by  War — within  limits  which  are  scarcely,  if  at  all,  distinguish- 
able from  the  position  which  has  been  maintained  in  these  pages. 

The  Court  expressed  its  opinion  that  Treaties  stipulating  for  permanent 
rights  and  general  arrangements,  and  professing  to  aim  at  perpetuity,  and 
to  deal  with  the  case  of  War  as  well  as  of  Peace,  do  not  cease  on  the  oc- 
currence of  War,  but  are  at  most  only  suspended  while  it  lasts ;  and  that 
unless  they  are  waived  by  the  parties,  or  new  and  repugnant  stipulations 
are  made,  they  revive  and  come  again  into  operation  at  the  return  of 
Peace,  (c) 

In  1830  a  question  was  raised  in  an  English  Municipal  Court(c7) 
whether,  by  the  ninth  article  of  the  Treaty  of  1794,  Between  Great 
Britain  and  the  United  States,  American  citizens  who  held  lands  in 
Great  Britain  on  October  28th,  1795,  and  their  heirs  and  assigns,  are  at 
all  times  to  be  considered,  as  far  as  regards  those  lands,  not  as  aliens,  but 
as  native  subjects  of  Great  Britain.  The  28th  article  of  the  Treaty  de- 
clared that  the  ten  first  articles  should  be  permanent ;  but  the  counsel  in 
support  of  the  objection  to  the  title  contended  that  "it  was  impossible 
r*fi"n  to  suggest  that  the  Treaty  was  continuing  in  force  in  1813;  *it 
J  necessarily  ceased  with  the  commencement  of  the  War.  The  37 
Geo.  III.  c.  97,  could  not  continue  in  operation  a  moment  longer  without 
violating  the  plainest  words  of  the  Act :  that  the  word  '  permanent' 
was  used,  not  as  synonymous  with  <  perpetual/  or  '  everlasting,'  but  in 
opposition  to  a  period  of  time  expressly  limited."  On  the  other  hand, 
the  counsel  in  support  of  the  title  maintained  that  "  the  Treaty  contained 
articles  of  two  different  descriptions ;  some  of  them  being  temporary, 
others  of  perpetual  obligation.  Of  those  which  were  temporary,  some 
were  to  last  for  a  limited  period — such  as  the  various  regulations  con- 
cerning trade  and  navigation ;  and  some  were  to  continue  so  long  as  peace 
subsisted,  but,  being  inconsistent  with  a  state  of  War,  would  necessarily 
expire  with  the  commencement  of  hostilities.  There  were  other  stipula- 
tions which  were  to  remain  in  force  in  all  time  to  come,  unaffected  by 
the  contingency  of  Peace  or  War.  For  instance,  there  are  clauses  for 
fixing  the  boundaries  of  the  United  States.  Were  the  boundaries  so 
fixed  to  cease  to  be  the  boundaries  the  moment  that  hostilities  broke  out  ?" 

The  Master  of  the  Rolls,  in  his  judgment  said  : — "  The  privileges  of 
natives  being  reciprocally  given,  not  only  to  the  actual  possessors  of  lands, 
but  to  their  heirs  and  assigns,  it  is  a  reasonable  construction  that  it  was 
the  intention  of  the  Treaty  that  the  operation  of  the  Treaty  should  be 
permanent,  and  not  depend  upon  the  continuance  of  a  state  of  Peace. 

«  The  Act  of  the  37  Geo.  III.  c.  95,  gives  full  effect  to  this  article  of 
the  Treaty  in  the  strongest  and  clearest  terms ;  and  if  it  be,  as  I  con- 
sider it,  the  true  construction  of  this  article,  that  it  was  to  be  permanent, 
and  independent  of  a  state  of  Peace  or  War,  then  the  Act  of  Parliament 
must  be  held,  in  the  54th  section,  to  declare  this  permanency,  and  when 
a  subsequent  section  provides  that  the  Act  is  to  continue  in  force  so  long 

(c)  The  Oregon  Question,  by  Dr.  Twiss,  p.  180. 

(d)  Sutton  v.  Sutton,  1  Russell  &  Mylne's  Rep.,  p.  663,  Rolls  Court,  Sir  John 
Leach. 
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only  as  a  state  of  Peace  shall  subsist,  it  cannot  be  construed  to  be  di- 
rectly repugnant  and  opposed  *to  the  24th  Section,  but  is  to  be 
understood  as  referring  to  such  provisions  of  the  Act  only  as 
would  in  their  nature  depend  upon  a  state  of  Peace.'Ye) 

After  the  recent  War  (1856)  Russia  and  Sardinia,  by  special  Treaty, 
renewed  the  obligations  of  Treaties  which  had  been  abrogated  by  the 
War. 

(3.)  The  practice  of  states  is  clear  upon  this  subject.  It  receives  an 
ample  illustration,  especially  as  far  as  England  is  concerned,  from  the 
debates  in  both  Houses  of  the  English  Legislature  at  the  period  of  the 
Peace  of  Amiens  (1801.) 

DXXXYL  In  the  House  of  Lords  there  were  two  debates  upon  the 
subject  of  this  Peace.  Upon  a  careful  perusal  and  attentive  considera- 
tion of  them(/)  it  will  be  found  that  the  doctrine  of  the  abrogation  of 
Treaties  by  the  breaking  out  of  War  was  either  expressly,  or  by  implica- 
tion, admitted  by  every  speaker  who  had  any  pretensions  to  be  considered 
either  a  jurist  or  a  statesman. 

In  the  first  debate  Lord  Grenville  observed  that,  "  In  entering  into 
negotiation,  every  statesman  knew  that  the  basis  must  be  one  of  these 
two — either  to  take  the  status  ante  bellum  or  the  uti  possidetis  at  the 
moment  of  negotiating.  From  one  of  these  points  every  negotiation  must 
set  out."(<7) 

He  afterwards  added,  that  "  he  was  peculiarly  called  upon  to  direct 
the  attention  of  ministers  to  the  subject  of  an  omission  which  appeared 
to  him  of  great  consequence,  of  not  stipulating  for  the  renewal  of  all  or 
most  of  the  Treaties  before  subsisting  between  this  country  and  those 
nations  with  which  we  had  lately  been  at  war."(A) •  . 

*"  He  next  adverted  to  the  non-renewal  of  ancient  Treaties,  pc^o-i 
which  he  would  contend  was  a  principle  in  the  process  of  nego-  L 
tiation  equally  novel  and  injurious ;  and,  in  illustrating  these  proposi- 
tions, he  again  referred  to  the  French  official  papers  that  he  had  already 
quoted,  which  said,  <  the  old  law  is  destroyed ;  a  new  public  law  com- 
mences;' which  principle  might  be  most  destructively  applied  by  France 
in  her  future  projects  of  aggrandizement ;  and  they  might  well  say  to  us, 
that,  abiding  by  the  Treaty  of  Amiens,  which  in  effect  ordained  a  new 
Law  of  Nations,  we  had  no  right  or  title  to  inquire."  (t) 

In  this  debate,  too,  the  ex-Lord  Chancellor,  Lord  Thurlow,  "insisted 
that  all  subsisting  Treaties  were  at  an  end  as  soon  as  a  War  was  com- 
menced with  those  who  were  parties  to  them.  It  by  no  means  followed 
as  a  matter  of  course  that  ancient  Treaties  were  necessarily  to  be  revived 

(e)  The  Oregon  Question,  examined  by  Dr.  Twiss,  pp.  181,  182. 

(/)  See  Appendix  to  this  Volume  for  extracts  from  the  speeches  of  the  princi- 
pal speakers  in  the  debate. 

(g)  Debate  on  the  Treaty  of  Amiens  (1802,)  Hansard's  Parliamentary  History, 
vol.  xxxvi.  (1801-3,)  p.  164.  Reported  and  amplified  in  second  debate  on  the 
same  Treaty,  Ib.,  p.  690. 

(h)  Ib.,  pp.  587,  588. 

(i)  Debate  on  the  Treaty  of  Amiens  (1802,)  Hansard's  Parl.  Hist.,  rol.  xxxvi. 
(1801-3,)  p.  593. 
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and  renewed  in  every  Treaty  of  Peace  :  that  must  depend  upon  the  will 
of  the  contracting  parties."^) 

In  the  second  debate  Lord  Grenville(Z)  moved  an  address,  which  in 
one  of  its  paragraphs  adverted  to  the  "  immense  accessions  of  territory, 
influence  and  power  which  it  (the  Treaty)  had  tacitly  confirmed  to 
France." 

Dr.  Lawrence, (m)  Sir  W.  Grrant;(w) — authorities  second  to  none  upon 
a  question  of  International  Law, — Mr.  Windham,  Mr.  Pitt,  Lord  Chan- 
cellor Eldon,(o)  Lord  Hawkesbury,(p)  Lord  Carnarvon,^)  speakers 
taking  different  parts,  and  maintaining  different  opinions  in  the  debate 
._  as  to  the  policy  of  the  Treaty  of  Amiens,  will  all  be  found  to 
J  *have  admitted  expressly,  or  by  implication,  the  doctrine  that 
Treaties  are  abrogated  by  War. 

DXXXVII.  It  has  been  thought  that  this  doctrine  respecting  the 
abrogation  of  Treaties  by  War,  is  at  variance  with  the  language  of  the 
English  and  French  Ministers  for  Foreign  Affairs,  Lord  Palmerston  and 
M.  Guizot,  during  the  painful  discussion  upon  that  most  discreditable 
international  transaction,  the  Spanish  Marriages  in  1846. (r\  It  has 
been  said  by  a  modern  writer  that,(s)  "  in  the  dispute  on  the  Spanish 
r*R"Vi  *man>iages>  the  French  minister  had  to  defend,  and  the  English 
-I  foreign  secretary  to  impugn,  a  transaction  which  both  knew  to  be 
too  infamous  for  public  discussion  ;  it  was  for  this  reason  that  both  parties 
selected  a  fictitious  issue. "(t\ 

(k)  Ib.,  p.  596.  (Z)  Ib.,  p.  699.  (m)  Ib.,  pp.  674,  675,  677-9. 

(n)  Ib.,  pp.  801,  802,  803.     '        (o)  Ib.,  p.  725.         (p)  Ib.,  pp.  761,  762. 

(q)  Ib.,  p.  714. 

(r)  Correspondence  relating  to  the  Marriages  of  the  Queen  and  Infanta  of  Spain. 
Papers  presented  to  Parliament,  1847. 

P.  18,  Lord  Normanby's  account  to  Lord  Palmerston  of  his  (Ld.  N.'s)  conversa- 
tion with  M.  Guizot,  who  said,  as  to  the  union  of  the  crowns  of  France  and  Spain, 
"  That  need  not  be  feared  ;  it  is  guarded  against  by  the  Treaty  of  Utrecht." 

P.  24,  Lord  Palmerston.  "The  decision  of  the  King  of  the  French  that  the 
Duke  of  Montpensier  should  not  be  a  candidate  for  the  hand  of  the  Queen  of 
Spain  ....  was  the  result  of  the  sense  which  the  King  of  the  French  spontane- 
ously entertained  of  what  was  due  by  France  to  the  faith  of  the  transactions  of  the 
Treaty  of  Utrecht,  and  to  the  just  value  attached  by  other  states  to  the  mainte- 
nance of  the  balance  of  power  in  Furope." 

P.  25,  "  It  is  perfectly  clear  that  by  virtue  of  the  renunciation  made  at  the  Peace  of 
Utrecht  by  the  Duke  of  Orleans  of  that  day  'all  his  descendants,  male  and  female, 
for  that  time  and  for  ever,  are  excluded,  disabled,  and  incapacitated  from  succeed- 
ing to  the  throne  of  Spain,  in  what  manner  soever  the  succession  might  fall  to 
their  line:'  and  therefore  the  children  and  descendants  of  the  Duke  of  Montpen- 
sier would,  in  consequence  thereof,  be  excluded  from  succeeding  to  the  Spanish 
crown." 

P.  47,  M.  Guizot  says  that  (1)  to  secure  the  throne  of  Spain  to  the  descendants 
of  Philip  V.,  (2)  to  prevent  the  union  of  the  thrones  of  France  and  Spain,  was 
the  double  object  of  the  Treaty  of  Utrecht,  and  contends  "  la  double  intention  du 
Traite  d'Utrecht  est  done  toujours  accomplie." 

See  also  pp.  69,  70,  75,  76.  The  Spanish  Minister  Xavier  de  Isturiz  admits  the 
validity  of  the  renunciation,  and,  by  implication,  the  Treaty  itself  of  Utrecht. 

"Loque  el  Gobierno  de  sue  Majestad  reconoce  como  objeto  claro  yexplicito  del 
Tratado  de  Utrecht,  es  la  estipulacion  de  que  las  coronas  de  EspaiTa  y,  de  Francia 
no  puedan  en  ningun  caso  reunirse  en  una  misma  persona." — P.  83. 
(s)  Letters  in  the  Morning  Chronicle,  vide  supra,  p.  663.  n.  (I). 
(t)  "To  which"  (the  writer  adds)  "  Lord  Palmerston  might  well  have  demurred, 
when  it  was  tendered  by  M.  Guizot.     On  no  other  theory  is  it  possible  to  account 
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But  in  truth  it  is  hardly  necessary  to  have  recourse  to  this  supposition 
in  order  to  reconcile  with  the  doctrine  which  has  been  laid  down,  the 
opinion  that  the  Treaty  of  Utrecht,  though  not  renewed  by  the  later 
Treaties,  was  nevertheless  a  bar  to  the  scheme  of  uniting  France  and 
Spain  under  one  crown. 

The  Treaty  of  Utrecht  contemplated  a  permanent  arrangement  of 
National  and  International  Rights  ;  moreover  it  contained  the  assertion 
of  a  great  principle  relating  to  the  balance  of  power  and  the  security  of 
the  liberties  of  Europe  ;  it  contained  further,  a  solemn  renunciation  on 
the  part  of  the  Duke  of  Orleans,  for  himself  and  his  successors,  of  any 
title  to  the  throne  of  Spain.  So  far  as  this  permanent  arrangement,  this 
principle,  and  this  renunciation  are  concerned,  the  Treaty  is  not  abro- 
gated by  the  omission  or  the  non-renewal  of  it  in  later  Treaties. (w)  It 
would  require  either  an  express  waiver  or  repugnant  stipulations  in  these 
later  Treaties  to  extinguish  these  consequences  of  the  Treaty.^) 

for  the  declaration  by  a  grave  statesman,  that  England  would  not  recognize  a 
Spanish  monarch  descended  from  Philip  of  Orleans,  or  a  French  monarch  de- 
sceuded  from  Philip  of  Spain.  Queen  Isabella  was  excluded  by  one  category,  and 
both  the  Comte  de  Paris  and  the  Comte  de  Chambord  by  the  other,  from  their 
respective  inheritances ;  but  Lord  Palmerston  was  not  so  much  discussing  a 
Treaty  as  intimating,  with  diplomatic  courtesy,  the  deep  indignation  of  England 
and  of  Europe." 

(u)  Considerations  respecting  the  Marriage  of  the  Duke  of  Montpensier  with 
reference  to  the  Treaty  of  Utrecht  (London,  Ridgway,  1847,)  contains  a  very  full 
and  ample  discussion  of  the  subject. 

(x)  The  suggestion  in  the  text  appears  to  reconcile  the  language  of  Lord  Pal- 
merston in  an  earlier  debate  (1839,  upon  the  Mexican  blockade,)  as  to  the  Treaty 
of  Utrecht,  with  the  opinion  expressed  in  the  case  of  the  Spanish  marriages.  In 
the  course  of  this  debate,  which  was  brought  on  by  Lord  Sandon,  as  to  the  legality 
of  the  blockade  of  the  Mexican  ports,  Mr.  E  Tennent  said,  "But  not  only  had 
France  thus  excluded  us  from  the  profitable  trade  of  the  La  Plata  and  the  Gulf  of 
Mexico,  but  on  another,  and,  if  possible,  a  still  less  tenable  ground,  she  had  recently 
taken  forcible  occupation,  and  to  this  hour  holds  possession  of  the  entire  territory 
of  Brazilian  Guiana,  on  no  other  pretence,  and  by  no  other  authority,  than  an 
alleged  inaccuracy  in  the  wording  of  the  Treaty  of  Utrecht,  which,  it  is  asserted, 
describes  inaccurately  the  relative  boundaries  of  French  and  Portuguese  Guiana. 
That  such  an  error,  that  a  geographical  error,  did  exist  in  the  wording  of  the 
Treaty  of  Utrecht,  on  this  point,  there  could  be  no  manner  of  doubt ;  but  it  was 
also  equally  certain  that  it  was  a  matter  of  easy  adjustment;  and  by  the  terms  of 
the  Treaty  of  Paris,  in  1817,  it  was  expressly  determined  that  Commissioners 
should  be  mutually  appointed  to  determine  the  boundary ;  and  that  if  at  the  expi- 
ration of  one  year  they  should  not  be  able  to  come  to  an  understanding,  '  the  two 
contracting  parties  should  proceed  by  friendly  accord  to  form  another  arrangement 
under  the  mediation  of  Great  Britain,  and  conformably  to  the  Treaty  of  Utrecht, 
concluded  under  the  guarantee  of  that  power.'"* 

To  which  Lord  Palmerston  is  reported  by  the  historian  of  Parliamentary  Debates 
to  have  replied:  "By  the  Treaty  of  Vienna — for  the  provisions  of  the  Treaty  of 
Utrecht  had  long  lapsed  in  the  variations  of  war — and  by  the  107th  article  of  that 
Treaty,  the  Prince  Regent  of  Portugal  and  the  Brazils,  to  manifest,  in  the  most 
indisputable  manner,  his  consideration  for  the  King  of  France,  agreed  to  restore 
Guiana  up  to  the  river  Amazon,  in  the  4th  and  5th  degrees  of  northern  latitude, 
being  the  same  limitation  as  it  was  considered  was  imposed  on  Portugal  by  the 
Treaty  of  Utrecht."f 

It  would  seem  also  that  these  expressions  with  respect  to  the  lapse  of  the  provi- 
sions of  the  Treaty  of  Utrecht  must  be  confined  to  those  provisions  which  related 

*  Hansard's  Parl.  Deb.,  vol.  xlvi.  p.  914. 

f  Ib.,  Speech  of  Viscount  Palmerston,  p.  939. 

SEPTEMBER,  1857. — 30 
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*DXXXVIII.  The  English  minister  addressed  the  following 
L  "'  J  protest  to  the  Spanish  Court  upon  the  subject  of  the  Spanish  mar- 
riages : — 

"  •Dra^t  of  a  note  to  ^e  Presente<*  by  Mr.  BULWER  to  the 
Spanish  Government.     October,  1846.(#) 

«  The  undersigned,  &c.,  has  been  instructed  by  his  government  to 
refer  the  government  of  her  Majesty  the  Queen  of  Spain  to  the  pro- 
test which,  on  the of  September  of  this  year,  he  presented,  by  the 

special  orders  of  his  government,  against  the  projected  marriage  of  the 
Infanta  Luisa-Fernanda  to  the  Duke  of  Montpensier. 

"  On  that  occasion  the  undersigned  protested,  in  the  name  of  the 
British  Government,  against  the  conclusion  of  that  marriage,  upon  the 
ground  that  it  would  be  injurious  to  the  political  independence  of  Spain, 
and  detrimental  to  the  balance  of  power  in  Europe,  and  that  it  would 
therefore  most  seriously  affect  the  future  relations  between  Spain  and 
Great  Britain.  The  undersigned  is  now  instructed  to  declare,  on  behalf 
of  the  British  Government,  that  the  issue  of  such  marriage  would  be 
held  by  Great  Britain  to  be  disabled,  by  the  stipulations  of  Treaties  and 
by  the  Public  Law  of  Europe,  from  succeeding  in  any  case  to  the  Spanish 
throne.  For,  in  the  first  place,  on  the  19th  of  November,  1712,  the 
Duke  of  Orleans,  in  the  act  of  renunciation  then  made  by  him  of  all 
eventual  right  and  title  to  the  crown  of  Spain,  declared  that  his  descend- 
ants were  from  that  time  forward  and  for  ever  excluded  and  disabled 
from,  and  incapable  of  succeeding  to  the  crown  of  Spain,  whatever  might 
be  the  way  in  which  the  succession  might  devolve  upon  his  line ;  and 
this  renunciation  and  declaration  on  his  part  having  been  incorporated 
in  the  Treaties  signed  in  1713  at  Utrecht,  became  thereby  part  and 
parcel  Of  the  Public  Law  of  Europe.  Moreover,  the  third  article  of  the 
Treaty  concluded  in  1725,  between  Spain  and  Austria,  stipulates  that 
the  crowns  of  France  and  Spain  shall  never  be  united  either  in  the  same 
person  or  in  the  same  line. 

r*fi78!  *"  J^n<^  secona<ly>  Philip  the  Fifth  of  Spain  declared,  on  the 
J  8th  of  July,  1712,  that  no  descendant  of  any  family  which  might 
at  any  time  reign  in  France  should  be  capable  of  succeeding  to  the  throne 
of  Spain  ;  and  in  1713,  the  same  Sovereign  issued  a  Cedula,  in  which  he 
declared  that  all  the  princes  of  the  blood  of  France,  and  all  their  lines, 
either  then  in  existence,  or  which  might  thenceforward  exist,  should 
remain  excluded  from  the  succession  to  the  Spanish  monarchy. 

t(  It  is  indisputably  demonstrable  that,  in  consequence  of  these  public 
acts,  no  person  being  the  offspring  or  the  descendant  of  the  Duke  of 
Montpensier,  could,  under  any  circumstances,  succeed  to  the  throne  of 
Spain;  and  therefore  the  offspring  or  descendants  of  the  marriage  of  the 
Duke  of  Montpensier  with  the  Infanta  Luisa-Fernanda,  if  that  marriage 

to  the  Portuguese  territory  of  Guiana,  and  which  had  been  altered  or  affected  by 
subsequent  Treaties.  On  the  other  hand  the  stipulation  respecting  the  demolition 
of  the  fortifications  of  Dunkirk,  which  was  one  of  the  stipulations  of  the  Treaty 
of  Utrecht,  was  considered  to  have  been  abrogated  by  the  silence  of  subsequent 
Treaties  respecting  it. 

(y)  P-  28,  of  Papers  presented  to  Parliament. 
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should  take  place,  would  be  for  ever  excluded  from  the  succession  to  the 
Spanish  crown,  in  the  event  of  a  failure  of  succession  in  the  line  of  her 
present  Majesty,  the  Queen  Isabella;  nor  could  any  right  or  capacity 
which  such  offspring  or  descendants  of  the  marriage  of  the  Duke  of 
Montpensier  with  the  Infanta  might  inherit  from  the  Infanta  prevail 
against  the  positive  disqualification  and  exclusion  which  would  attach  to 
them  as  descendants  of  the  Duke  of  Orleans  of  1712. 

"  The  British  Government  deems  it  to  be  its  duty  to  make  this  public 
and  solemn  declaration  of  the  incapacity,  disability,  and  exclusion,  in 
regard  to  the  succession  to  the  throne  of  Spain,  which  would  attach  to 
any  issue  or  descendants  of  the  marriage  of  the  Infanta  with  the  Duke 
of  Montpensier,  if,  in  utter  disregard  of  the  remonstrance  and  protest  of 
Great  Britain,  that  marriage  should  be  persisted  in ;  and  thus,  if  at  any 
future  time  any  dispute  should  in  consequence  thereof  arise  as  to  the 
succession  to  the  throne  of  Spain,  and  if  Great  Britain  should  in  such 
case  deem  it  proper  to  take  part  in  such  dispute,  in  support  of  the  prin- 
ciples which  have  been  set  forth  in  this  note,  it  will  not  be  in  the  power 
of  any  of  the  parties  concerned  to  allege  that  *the  British  Govern- 
ment  did  not  give  timely  warning  of  its  sentiments  and  views. 

11  The  undersigned,  &c." 

In  a  recent  Message  of  the  President  of  the  N.  A.  United  States,  the 
doctrine  in  the  text  is  strongly  insisted  upon  :  "  A  state  of  war"  (it  says) 
"  abrogates  Treaties  previously  existing  between  the  belligerents,  and  a 
Treaty  of  Peace  puts  an  end  to  all  claims  for  indemnity  for  tortious  acts 
committed  under  the  authority  of  one  government  against  the  citizens  or 
subjects  of  another,  unless  they  are  provided  for  in  its  stipulations. "(z) 


"CHAPTER    III.  [*680] 

WHERE,  HOW,  AND  UNDER  WHAT  LIMITATIONS  THE  DOCTRINE  OP  POST- 
LIMINIUM  MAY  BE  APPLIED  TO  STATES  AND  THE  SUBJECTS  OF  STATES 
ON  THE  RETURN  OF  PEACE. 

DXXXIX.  WHERE  the  Treaty  of  Peace  is  silent,  containing  no  express 
or  implied  provisions  concerning  rights  or  property  which  have  under- 
gone a  de  facto  change  during  the  vicissitudes  of  War,  some  rules  of 
justice  must  be  applied,  when  the  War  is  over,  to  settle  the  condition  of 
these  rights  or  this  property,  whether  they  appertain  to  a  nation  or  an 
individual  subject. 

These  rules  belong  to  the  category  of  Postliminium^a)  a  name  which 
has,  ever  since  its  introduction  into  the  Roman  Law,  obtained  universally 
in  Public  and  International  Jurisprudence. 

(z)  President's  Message,  Annual  Register  for  1847,  p.  407. 

(a)  Vide  ante,  Vol.  I.  pp.  273,  311.  Heffters,  s.  187.  Dig.,  xlix.  t.  xv.,  De 
Captivis,  et  de  Postliminio,  et  Redemptis  ab  Hostibus.  Voet.,  t.  iv.  p.  642,  upon 
Dig.,  xlix.  t.  xv. 
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It  is  true  that,  strictly  speaking,  the  name  itself  appertains  to  a  state 
of  War;  but  the  principle,  which  the  doctrine  conveys,  is  applicable  to 
the  state  of  things  now  under  our  consideration.  For  the  doctrine  of 
Postliminium  applies  to  personal  status,  to  property,  and  to  obligations, 
and  says,  in  its  general  language,  that  these,  being  de  facto  freed  from 
the  pressure  of  the  enemy's  force,  shall  return  to  the  channels  in  which 
they  flowed  before  they  were  by  the  pressure  of  that  force  diverted  from 
them.  The  principle  upon  which  the  doctrine  rests,  is,  that  rights  duly 
r*rsn  acquired  cannot  be  permanently  *taken  away,  either  by  the  act 
-I  of  an  individual  or  by  the  act  of  an  enemy  state,  without  the 
consent  of  the  state  to  which  the  original  owner  belongs. 

It  is  true  that  the  provisions  in  the  Roman  Law  upon  this  subject  are 
applied,  almost  exclusively,  to  the  question  of  Private  Eights ;  but,  as 
has  been  often  before  observed  in  the  course  of  this  work,  the  principles 
of  natural  justice  embodied  in  the  Roman  Law  are  applicable  to  states, 
as  well  as  to  individuals,  in  their  intercourse  with  each  other. 

DXL.  Having  made  these  general  observations  as  to  the  effect  of  the 
doctrine  of  Postliminium  upon  the  property  of  the  State  after  the  con- 
clusion of  a  War,  and  in  the  absence  of  any  express  stipulations  in  the 
Treaty  of  Peace,  it  becomes  necessary  to  examine  the  subject  a  little 
further  as  to  its  practical  application. 

It  is  a  subject  which  has  undergone  at  different  periods,  both  of  modern 
and  ancient  history,  much  discussion,  and  elicited  a  variety  of  opinions. 
An  examination  of  these  opinions  seems  to  demonstrate  that  there  has 
been  too  often  a  want  of  clearness  and  discrimination  upon  two  cardinal 
points. 

1..  As  to  the  distinction  which  exists  between  the  question  considered 
as  a  matter  of  Public,  and  considered  as  a  matter  of  International  Law, 
or,  in  other  words,  between  the  subjects  and  the  government  of  the  same 
state,  and  between  the  government  of  one  state  and  the  subjects  or  the 
government  of  another  state. 

2.  As  to  the  distinction  which  exists  between  (a)  the  effect  of  a  simple 
conquest  or  the  acts  of  a  conqueror ;  and  (/?)  the  effect  of  an  interreg- 
num(b\  or  the  acts  of  a  de  facto  sovereign. 

It  is  necessary,  for  the  due  unravelling  of  this  question,  to  keep  these 
distinctions  continually  in  mind. 

l~*f  891       *^  ^as  keen  alrea(ly  observed  in  an  earlier  part  of  this  work, 
J  that  "  Conquest,  fortified  by  subsequent  treaty,  gives  a  valid  in- 
ternational title  to  territory. "(e) 

The  distinction  between  the  effect  of  the  doctrine  of  Postliminium 
upon  movable  and  immovable  property  has  been  already  the  subject  of 
remark ;  it  is  one  indeed  which  has  been  pretty  generally  observed  by 
all  writers  upon  the  subject. 

DXLI.  Conquest  and  occupation  are  distinct  things,  governed  as  to 
their  legal  effects  in  various  respects  by  different  principles  and  attended 
with  different  consequences.  Nevertheless  there  is  an  analogy  between 

(6)  Pfeiffer,  in  wiefern  sind  Regierungshandlungen  eines  Zwischenherrschers 
fur  den  rechtmassigen  Regenten  nach  dessen  Riickkehr  verbindlich,  1819. 
(c)  Vide  ante,  Vol.  I.  p.  300. 
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the  two,  and,  in  some  respects,  the  rules  of  occupation  are  applicable  to 
the  case  of  conquest. 

Conquest  is  often  defined  as  occupatio  bettica  ;  and  it  so  far  partakes 
of  the  nature  of  occupation,  that  unless  the  conqueror  has  actual  possession 
of  the  thing  conquered  he  can  exercise  no  right  over  it.  "  Vox  ipsa 
capta,"  Cocceius  observes,  "  indicat  rem  ita  in  nostr&  custodia  et  potes- 
tate  esse  ut  eximi  non  potest  :"(^)  and  Grotius,  speaking  of  the  nature 
of  acquisition  by  conquest,  "non  causa  aliqua  sed  ipsum  nudum  factum 
spectatur,  et  ex  eo  jus  nascitur."  (e\ 

DXLII.  It  has  been  already  seen  that,  in  case  of  immovable  property, 
even  actual  possession  by  the  conqueror  does  not  confer  a  right  of  aliena- 
tion, which,  after  the  cenqueror  has  departed,  will  enure  to  oust  the 
original  owner,  unless  such  a  result  has  formed  part  of  the  stipulations  of 
a  Treaty  or  been  ratified  by  some  public  act  of  the  state. 

DXLIII.  It  is  upon  this  principle  that  the  Courts  of  the  United  States 
of  North  America  have  determined  that  grants  of  territory  made  by 
British  Governors  after  the  Declaration  of  Independence  by  the  Ameri- 
cans are  invalid. 

In  the  case  of  a  grant  of  land  lying  between  the  *Mississippi  r*fioq-i 
and  the  Chatahouchee  rivers,  made,  after  the  Declaration,  by  the  L 
British  Governor  of  Florida,  Justice  Johnson  said  : — 

"Two  questions  here  occur;  first,  whether  this  separation  had  taken 
effect  by  any  valid  act;  and  secondly,  if  it  had,  whether  it  made  any 
difference  in  the  case  upon  international  principles. 

"  On  both  these  points  we  are  of  opinion  that  the  law  is  against  the 
validity  of  this  grant.  It  is  true  that  the  power  of  the  Crown  was  at 
that  time  admitted  to  be  very  absolute  over  the  limits  of  the  royal  pro- 
vinces ;  but  there  is  no  reason  to  believe  that  it  had  ever  been  exercised  by 
any  means  less  solemn  and  notorious  than  a  public  proclamation.  And 
although  the  instrument  by  which  Georgia  claimed  an  extension  of  her 
limits  to  the  northern  boundary  of  that  territory  was  of  no  more  authority 
or  solemnity  than  that  by  which  it  was  supposed  to  have  been  taken  from 
her,  it  was  otherwise  with  South  Carolina.  Her  territory  had  been  ex- 
tended to  that  limit  by  a  solemn  grant  from  the  Crown,  to  the  lords  pro- 
prietors, from  whom,  in  fact,  she  had  wrested  it  by  a  revolution,  even 
before  the  rights  of  the  proprietors  had  been  bought  out  by  the  Crown. 

"  But  this  is  not  the  material  fact  in  the  case;  it  is  this,  that  this  limit 
was  claimed  and  asserted  by  both  of  those  states  in  the  Declaration  of 
Independence,  and  the  right  to  it  was  established  by  the  most  solemn  of 
all  International  Acts,  the  Treaty  of  Peace.  It  has  never  been  admitted 
by  the  United  States  that  they  acquired  anything  by  way  of  cession  from 
Great  Britain  by  that  Treaty.  It  has  been  viewed  only  as  a  recognition 
of  pre-existing  rights,  and  on  that  principle,  the  soil  and  sovereignty 
within  their  acknowledged  limits  were  as  much  theirs  at  the  Declaration 
of  Independence  as  at  this  hour.  By  reference  to  the  Treaty,  it  will  be 
found  that  it  amounts  to  a  simple  recognition  of  the  independence  and 
the  limits  of  the  United  States,  without  any  language  purporting  a  cession 

(d)  Grotius,  Illustr.  iii.  p.  308,  n.  (m).  (e)  L.  iii.  c.  vi.  s.  2,  n.  4. 
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*or  relinquishrnent  of  right  on  the  part  of  Great  Britain.  In 
L  J  the  last  article  of  the  Treaty  of  Ghent,  will  be  found  a  provision 
respecting  grants  of  land  made  in  the  islands  then  in  dispute  between 
the  two  States,  which  affords  an  illustration  of  this  doctrine.  By  that 
article,  a  stipulation  is  made  in  favour  of  grants  before  the  War,  but  none 
for  those  which  were  made  during  the  War  ;  and  such  is  unquestionably 
the  Law  of  Nations.  War  is  a  suit  prosecuted  by  the  sword  ;  and  where 
the  question  to  be  decided  is  one  of  original  claim  to  territory,  grants  of 
soil  made  flagrante  bello  by  the  party  that  fails,  can  only  derive  validity 
from  Treaty  stipulations.  It  is  not  necessary  here  to  consider  the  rights 
of  the  conqueror  in  the  case  of  actual  conquest,  since  the  views  previously 
presented  put  the  acquisition  of  such  rights  out  of  this. case. "(/) 

DXLIV.  This  doctrine  therefore  of  the  necessity  of  an  actual  pos- 
session, as  a  foundation  for  the  rights  incident  to  an  occupatio  bellica, 
finds  its  principal  application  with  respect  to  (1.)  movables,  and  to  (2.J 
incorporeal  things  or  rights.  The  former  may  be  alienated  by  the  con- 
queror, who  has  actual  possession  of  them,  and  are  not  subject,  as  we  have 
seen,(<7)  to  Postliminium.  The  latter  raises  a  question  as  to  the  power 
of  the  conqueror  to  alienate  incorporeal  things  or  rights,  which  is  one  of 
no  mean  difficulty,  and  which,  indeed,  ranks  among  the  most  remarkable 
and  arduous  subjects  both  of  Public  and  of  International  Jurisprudence. 

It  will  be  necessary  to  consider  the 

(I.)   Theory  of  International  Law,  and — 

(II.)   The  Practice  of  /States,  upon  this  important  subject. 


[*685]  "CHAPTER  IV. 

THE  THEORY  OP  INTERNATIONAL  LAW  AS  TO  THE  POWER  OF  THE  CON- 
QUEROR, AND  OP  THE  SOVEREIGN  DE>  FACTO,  OVER  INCORPOREAL 
THINGS. 

DXLVII.  As  to  the  theory  of  International  Law. 

An  occupation  of  Incorporeal  Things  or  Rights  has  been  truly  said(a) 
to  be  what  is  technically  termed  contradictio  in  adjecto.  Incorporeal 
Things  or  Rights  belong  to  the  class  described  by  Seneca  "  quae  nee  visu, 
nee  tactu,  nee  alio  scnsu  comprehenduntur.'Vi)  They  cannot  in  them- 
selves be  the  subjects  of  actual  possession ;  they  are  not  external  things 
on  which  the  Conqueror  can  lay  his  armed  hand.  They  are  Rights 
which  exist  in  mental  apprehension(c)  as  connected  with  a  given  subject 
to  which  they  are  attached,  and  with  a  material  object  upon  which  they 

(/)  Harcourt  T.  Gaillard,  7  Curtis's  (Amer.)  Rep.,  p.  332. 
(ff)  Vide  ante,  Ch.  VI.  pp.  502-4. 

(a)  Pfeiffer,  Das  Recht  der  Kriegseroberung  in  Beziehung  auf  Staatscapitalien. 
Cassel,  1823-41. 

(b)  In  Epistolis,  n.  58,  s.  13. 

(c)  "Quse  nou  sunt,  sed  tamen  intelliguntur." — Cicero,  Topica,  c.  5. 
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can  be  exercised.  Therefore  the  Roman  Law  philosophically  said, 
"ipsumyws  obligationis  incorporale  est;"(c?)  and  again,  "  nee  possideri 
videtur  jus  incorporale. "(e) 

It  is  therefore  only  by  the  actual  possession  of  the  subject  to  which 
they  adhere  that  they  can  be  occupied  by  the  Conqueror,(/)  or,  as  a 
learned  jurist  has  happily  expressed  it,  "mediantibus  corporibus  quibus 
inherent  occupari  possunt."(</) 

*If  the  conqueror,  therefore,  possess  himself  of  the  corporeal 
thing  to  which  the  incorporeal  right  is  attached,  he  possesses 
himself  of  both. 

The  Roman  Law  furnishes  a  strong  analogy  in  the  instance  of  ser- 
vitutes.(h\ 

These  servitutes,  when  attached  to  real  property,  could  only  be 
acquired  by  the  acquisition  of  the  property  itself;  the  servitus  could  not 
be  acquired  by  usticapio(i}  unless  simultaneously  with  land  to  which  it 
was  attached.  Now  it  has  been  said  that  immovable  property  cannot 
be  permanently  alienated  by  the  conqueror  without  the  confirmation  of 
a  subsequent  treaty,  or  of  some  public  act  of  the  state. 

DXLVI.  But  a  question  of  greater  difficulty  presents  itself  in  the 
case  of  an  incorporeal  thing  attached  not  to  a  corporeal  thing  but  to  a 
person. 

Does  the  capture  of  the  person  carry  with  it  the  possession  of  his  incor- 
poreal rights  ?  The  language  of  some  great  jurists  is  vague  upon  this 
subject :  thus  Grotius  says,  "  Yerum  est,  incorporalia  belli  jure,  non 
primo  ac  per  se  adquiri,  sed,  media persond,  cujus  ea  fuerunt  ;"(&)  and 
Cocceius,  "  Res  incorporales  sunt,  ad  quarum  substantiam  corpus  non 
pertinet,  et  vel  personis  insunt  vel  rebus,  quibus  proinde  captis,  simul 
jura  ilia  inhaerentia  capta  censentur."0 

But  it  is  well  said  by  the  erudite  Pfeiffer,(m)  whose  work  may  be  said 
to  exhaust  the  learning  upon  this  subject,  that  neither  Grotius  nor  Coc- 
ceius appear  to  have  sufficiently  considered  the  essential  distinction  between 
Rights  inherent  in  a  thing  and  Rights  attached  to  a  person.  In  the 
latter  case  there  is  not  the  presence  of  the  corporeal  medium  through 
which  the  Right  accrues;  a  free  man  can  neither  be  himself  the  subject 
of  possession,  nor  be  the  medium  through  *which  a  thing,  in 
itself  incapable  of  actual  possession,  can  be  acquired. 

Man,  as  the  subject  of  rights,  cannot  be  compared  to  a  thing  ;(n)  his 
rights  do  not,  so  to  speak,  hang  upon  him  as  they  hang  upon  a  piece  of 
land ;  they  rather  proceed  from  him  ;  they  constitute  his  intellectual  or 
spiritual  property,  which  cannot  by  the  agency  of  what  Grotius  calls  a 
nudum  factum,  be  separated,  without  his  consent,  from  his  person. (o) 

(d)  Dig.,  i.  t.  viii.  1.  de  Divisione  Rerum  et  Qualitate. 

(e)  Ibid.,  xli.  t.  iii.  4,  s.  27,  de  Usurpationibus  et  Usucapionibus.     Ibid.,  xli.  t. 
ii.  3,  de  adquirenda  vel  amittenda  Possessione. 

(/)  "  Incorporalia  omnino  tenentur  cum  re  cm  cohserent" — Grot.  Illustr.  iii.  c. 
viii.  s.  4,  n.  v. 

(g]  Brunleger,  Di3S.*  de  Occupatione  Bellica.  Argent,  1702,  p.  38;  cited  by 
Pfeiffer,  p.  44.  (A)  Vide  ante,  Vol.  I.  pp.  304-6.  (i)  Ib.,  pp'.  206-8. 

(k)  L.  iii.  c.  vii.  s.  4,  c.  viii.  s.  2.         (/)  iii.  c.  vii.  s.  4.         (m)  P.  47. 

(n)  Vide  ante,  Vol.  I.  p.  316.     Pfeiffer,  ubi  supra,  p.  51. 

(o)  "  Jura  quae  persons  competunt  in  aliam  personam,  cum  non  nisi  huj  us  consensu 
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The  jura  obilgationis  especially  consist  in  personal  relations,  binding, 
so  to  speak,  at  one  end  the  obligor,  at  the  other  the  obligee ;  they  there- 
fore consist  in  something  external,  which  cannot  be  taken  possession  of 
by  the  mere  seizure  of  the  physical  person  of  the  obligor.  Therefore, 
when  a  person,  to  whom  certain  rights  belong,  is  captured  by  an  enemy, 
such  capture  gives  the  captor  only  the  corporeal  and  actual  things  in  the 
possession  of  his  prisoner.  The  case  of  the  capture  of  a  slave  might  at 
one  time,  perhaps,  have  given  rise  to  different  considerations,  but  that  is 
an  occupatio  not  to  be  recognized  by  modern  International  Law.(p  ) 

The  possession  of  the  creditor's  person  does  not  give  a  jus  exigendi  of 
his  debts.  The  doctrine  on  the  subject  is  clearly  stated  by  Burlamaqui : 
"  A  1'egard  des  droits  personels  sur  les  choses  il  ne  suffit  pas  de  s'etre 
saisi  de  la  personne  de  1'ennemi  pour  avoir  acquis  tous  ces  fiers,  d  moins 
qu'on  nej'empare  en  effet  de  ces  biens  memes  dans  V occasion  '-"(q)  and  so 
Puffendorf,  «  Si  civis  ab  hoste  captus  fuerit,  bona  istius,  quaa  simul  capta 
non  fuerunt,  non  adquiruntur  capienti,  sed  adeum  perveniunt,  quern  leges 
S8T  *civiles  ad  successionem  vocabant,  si  iste  natural!  morte  functus 
-I  est."  This  latter  proposition  is,  of  course,  one  of  Municipal 
and  not  International  Law.)  "  Quod  si  autem,"  he  continues,  "  simul 
cum  persond  hostis  ipsius  quoque  bona  ceperit,  sufficit  ipsi  ad  dominium 
rerum  captorum  titulus  captionis  bellicae,  nee  opus  est  ut  istud  dominium 
demum  arcessat  ex  persona  prioris  domini  simul  capti :  adeoque  perinde 
est  quantum  ad  jus  captoris  in  res  captos  sive  dominum  simul  ceperit  sive 
non."(r)  The  learned  Hertius  supports,  in  his  commentary  on  Puffendorf, 
this  position  ;  it  is  impugned,  indeed,  by  Barbeyrac,(s)  but  upon  the  ground 
that  the  prisoner  may  be  made  a  slave,  and  that  the  possession  of  a  slave 
is  the  possession  of  all  that  belongs  to  him, — in  fact  is  the  possession  of 
a  thing  rather  than  of  a  person, — a  doctrine  happily  exploded  from  the 
code  of  International  Jurisprudence. 

DXLVII.  It  is  then  the  necessary  conclusion  from  the  premises  which 
have  been  laid  down,  that  Incorporeal  Things,  such  as  debts,  do  not 
accrue  to  the  Conqueror  as  a  consequence  of  his  possession  of  the  person 
who  is  entitled  to  them. 

DXLVIII.  Do  they  accrue  to  him  from  his  possession  of  the  instru- 
ments or  documents  which  contain  the  legal  statement  of  the  obligation 
of  the  obligor,  which  are,  so  to  speak,  the  title  deeds  of  the  obligee  ?(£) 
If  part  of  the  booty  of  the  Conqueror  be  a  promissory  note,  can  he  put 

sint  quaesita  (qui  consensus  non  promiscue  quemlibet  spectavit,  sed  certum  dnn- 
taxat  hominem,)  baud  quidquam  simul  adquisita  intelligentur,  utut  persona,  cni 
ista  competebant,  in  hostium  manus  pervenerit." — Puffendorf,  de  Jure  Nat.  et 
Gent.,  1.  viii.  c.  vi.  s.  22. 

(p)  Pfeiffer,  pp.  52,  53. 

(q)  Principe  de  Droit  de  la  Nat.  et  des  Gens.,  P.  iv.  ch.  vii.  s.  14. 

M  De  Jure  Nat.  et  Gent.,  1.  viii.  c.  vi.  s.  22. 

(s)  "Car  aujourd'hui  meme  dans  les  pays  ou  Ton  fait  des  esclaves  ceux  qne  1'on 
prend,  on  acquiest,  comme  autrefois,  avec  la  personne,  tous  ces  biens,  de  quelqne 
nature  qu'ils  soient,  au  notnbre  desquels  sont  les  dettes  actives,  quelque  fondles 
qu'elles  soient  sur  un  contract." — See  Barbeyrac's  Transl.  of  Puf.,  n.  1,  to  s.  six. 
1.  viii.  c.  vi. 

(0  Pfeifler,  p.  55. 
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himself  in  the  place  of  the  promisee,  and  exact  the  debt  from  the  pro- 
misor? 

Some  jurists  have  answered  this  question  in  the  affirmative;  but  in 
so  doing  they  appear  to  have  been  misled  by  *the  analogies  of  the 
Roman  Law.(w)  According  to  that  law  the  testator  who  bequeath- 
ed  the  promissory  note  bequeathed  the  money  which  it  promised.  The 
person  who  gave  up  a  promissory  note  signed  by  the  testator  to  his  heir 
released  the  testator's  representative  from  the  payment  of  the  money  due 
by  the  testator.  Acting  upon  this  analogy,  some  jurists  have  said, 
"  Quod  chirographo  occupato  etiam  debitum  occupatum  sit."(cc)  But  in 
the  case  both  of  the  testator  and  the  creditor  the  analogy  fails. 

There  is  in  both  cases  an  intention  on  the  part  of  the  person  entitled 
to  the  money  to  transfsr'his  right  to  another,  and  the  bequest  or  dona- 
tion of  the  instrument  is  the  bequest  or  donation  of  the  proof  of  his  right. 
No  other  construction  can  be  put  upon  the  act.  In  neither  case  is  the 
res  ipsa  parted  with ;  but  it  is  the  possession  of  the  res  ipsa  which  is  neces- 
sary to  found  the  title  of  the  Conqueror.  "  Regulam  (says  a  learned 
civilian)  quod  res  ex  hostibus  captse  capientium  fiant,  hie  applicari  non 
posse,  cum  res  debita  nondum  sit  occupata,  liquet;  nee  obstat  1,  59,  D. 
de  legat  III.,  nam  ab  actu  benefico  ad  occupationem  hostilem  male  in- 
fertur,  si  quis  eniin  chirographum  tertio  vel  ipsi  debitori  leget,  turn 
merito  jus  suum  transtulisse  vel  *exstinxisse  praesumitur,  cum 
alias  nib.il  actum  foret,  quale  interpretandi  genus  absurdum 
est."(y) 

And  another  civilian  says,  "  Quaeritur,  si  miles  in  bello  chirographum 
debitoris  occupaverit,  an  ipsi  statim  jus,  debitum  exigendi  et  solutum 
accipiendi,  adquiratur?  Respondetur  negative,  quia  tantum  consetur 
adquisitum,  quantum  occupatum,  chirographo  autem  occupato,  non  statim 
est  occupatum  jus  debitum  exigendi,  quod^ersonccadhaeret  et  per  chiro- 
graphum tantum  prol>atur."(z) 

In  confirmation  of  these  positions  it  may  be  observed,  that  the  creditor 
may  recover  his  debt  though  these  instruments  be  lost  or  destroyed ; 

(M)  "Enm,  qui  chirographum  legat;  debitum legare, non solum tabulas, argumento 
est  venditio ;  nam  cum  chirographa  veneunt,  nomen  venisse  videtur." — Dig.  xxx. 
t.  i.  s.  44,  |  5. 

"  Qui  chirographum  legat,  non  tantum  de  tabulis  cogitat,  sed  etiam  de  actionibus, 
quarum  probatio  tabulis  continetur.  Appellatione  enim  chirographi  uti  nos  pro 
ipsis  actionibus,  palam  est,  quum  venditis  chirographis  intelligamus  nomen  venisse." 
— Dig.  xxxii.  t.  i.  s.  59. 

"Si  ita  cui  legatum  esset:  "Si  tabulas  chirographi  mei  heredi  meo  reddiderit, 
heres  meus  ei  decem  dato,  hujusmodi  conditio  hanc  vim  habet,  si  heredem  meum 
debito  liberaverit." — Dig.  xxx.  t.  i.  s.  84,  §  7. 

"  Si  debitori  meo  reddiderim  cautionem,  videtur  inter  nos  convenisse,  ne  peterem 
profuturamque  ei  conventionis  exceptionem  placuit." — Dig.  ii.  t.  xiv.  s.  2,  \  2. 

(x)  Brunleger,  in  Dissert,  cit.,  v.  p.  39,  cited  by  Pfeiffer,  p.  5T. 

(y)  Titius  in  Observat.  ad  Lauterbach,  Observat.  1438,  cited  by  Pfeiffer,  p.  58. 

(z)  Lauterbach,  Colleg.  Pandect,  lib.  xlvi.  t.  iii.  16,  cited  by  Pfeiffer,  p.  60. 
Lauterbach  cites  Dig.  xx.  t.  i.  §  1.  De  Pignoribus,  &c. :  "Conventio  generalis  in 
pignore  dando  bonorum*  vel  postea  quaesitorum  recepta  est ;  in  speciem  autem 
alienae  rei  collata  conventione,  si  non  fuerit  ei,  qui  pignus  debat,  debita,  postea 
debitori  dominio  qusesito,  difficilLus  creditori,  qui  non  ignoravit  alienum,  utilis 
actio  dabitur;  sed  facilior  erit  possidenti  retentio." 
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because  they  are  not  the  debt  itself,  but  one  means,  and  not  the  only 
means,  under  all  circumstances,  of  proving  that  it  exists. 

Incorporeal  Eights,  therefore,  do  not  accrue  to  the  Conqueror  from 
the  fact  of  his  having  possessed  himself  of  the  documents  relating  to 
those  rights,  and  it  is  not  competent  to  him  to  bestow  upon  or  transfer 
to  another  what  he  has  not  physically  taken  possession  of  himself. 

DXLIX.  It  remains  to  apply  these  general  principles  to  the  particular 
case  of  the  seizure  and  confiscation  by  the  Conqueror  of  the  public  debts 
of  the  conquered  country. 

In  attempting  the  solution  of  this  vexed  question,  it  is  very  necessary 
to  bear  in  mind  the  distinction  already  alluded  to,  between  the  mere 
Conqueror  and  the  established  Regent  of  a  country. 
r*ftQil  *^  *s  *ue  °pini°a  °f  *ue  Des^  jurists,  fortified  by  reason  and 
-I  practice,  that,  until  a  title  indicating  permanent  possession  has 
been  superadded  to  the  temporary  title  of  the  sword,  no  valid  alienation 
of  immovable  property  can  be  made  by  the  Conqueror. (a) 

In  effecting  the  change  from  conquest  to  established  government, 
time(6)  is  of  course  a  principal  agent;  but  the  recognition  of  such  govern- 
ment by  a  Treaty  of  Peace  with  other  States  is  the  most  usual  and  un- 
questionable evidence.  This  change,  however,  may  also  be  effected  by 
the  submission  of  the  conquered  people  to  the  new  government,  indicated, 
either  by  some  public  act  of  the  state,  or  by  the  fact  itself,  evidenced  by 
the  tranquillity  of  the  people,  their  obedience  to  the  laws,  and,  above,  all, 
by  the  quiet  and  regular  administration  of  justice  in  the  proper  civil 
tribunals. 

It  is  manifest  that  the  conquest  which  is  to  be  the  foundation  of  empire 
must  not  be  the  mere  conquest  of  a  capital  ( victoria particularis,}  but  of 
a  country  (victoria  universalis.\ 

«  Quoniam  illi,"  says  Wolff,(c)  «  quos  gens  sua  adversus  vim  hostilem 
defendere  nequit ;  non  amplius  eidem  obligantur  et  imperiuni  ejusdem 
in  ipsos  extinguitur,  jure  se  subiicere  possunt  imperio  hostis  et  ejus  fieri 
cives.  Victus  victoris  imperio  jure  se  subiicit,  sive  id  fiat  pacto,  sive  ipso 
r*PQ91  *facto,  quatenus  eidem  non  resistit,  seu  animum  resistendi  deponit 
J  vel  deponere  cogitur." 

Does  the  same  change — the  same  establishment  of  sovereignty  (impe- 
rium)  upon  the  foundation  of  conquest — which  empowers  the  new  Sover- 
eign to  alienate  immoveable  property,  empower  him  also  to  deal  with  the 
public  credits  and  debts  ? 

(a)  "II  faut  bien  prendre  garde,  que  la  guerre  ou  la  conquete,  considered  en  elle 
meme,  n'est  pas  propreinent  la  cause  de  cet  acquisition;  elle  n'est  pas  la  source  ou 
1'origine  immediate  de  la  souverainete,  c'est  toujours  le  consenternent  du  peuple 
ou  expres  ou  tacite;  sans  ce  consentement  1'etat  de  guerre  subsiste  toujours;  la 
guerre  n'est  done,  a  proprement  parler,  que  I'occasion  de  1'acquisition  de  la  souve- 
rainete."— Burlamaqui,  p.  iv.  ch.  viii.  s,  2. 

"Si  les  peuples,  traite"s  non  phis  en  ennemis,  mais  en  vrais  sujets,  se  sont  soumis 
a  un  gouvernement  legitime,  ils  relevent  desormais  d'un  nouveau  souverain,  ou  ils 
sont  incorpores  a  1'gtat  conque"rant,  ils  en  font  partie,  ils  suivent  sa  destinee;"  but 
a  contrary  result  follows,  "  si  son  vainqueur  n'a  point  quitte  Tepee  de  conquerant, 
pour  prendre  la  sceptre  d'un  souverain  Equitable  et  pacifique." — Yattel,  1.  iii.  c. 
xiv.  s.  213, 

(6)  Vide  ante,  Vol.  I.  p.  272.  (c)  Jus  Gentium,  s.  868. 
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"  Potest  imperium  victoria  adquiri,"  Grotius  says,  "  ut  est  in  rege 
aut  imperante,  et  tune  ejusjus  succeditur."(d}  The  conqueror  succeeds, 
according  to  the  commentary  of  Cocceius,  "  in  omne  id  quod  publici  juris 
seu  populi  est."(e) 

Like  the  lawful  heir,  he  has  succeeded  to  the  universum  jus.  And 
therefore  Grotius  argues,  "  Res  universitatis  eorum  fiunt  qui  sibi  sub- 
jiciunt  universitatem ;  ergo  et  incorporalia  jura  quae  universitatis  fuerant 
fient  victoris  quatenus  velit;"(t)  or,  as  it  is  still  more  forcibly  stated  by 
Conceius,  "  Si  hostis/ure  ultimce  victoria  imperium  perpetuum  nactus 
est,  publica  nomina,  ut  omnia  jura  civitatis  publica,  sibi  adquirit  quae 
proinde  aliis  donare  potest.'V^) 

This  is  to  be  understood,  however,  of  an  imperium  established  over 
the  whole  state,  and  not  "over  a  particular  pa  rt  of  it.  Upon  this  point 
the  Private  Law  of  the  Romans  furnishes  a  striking  analogy.  By  that 
law  the  possessor  of  a  whole  building  acquired,  by  reason  of  this  poses- 
sion,  a  prescriptive  right  over  the  immovable  appurtenances  of  it ;  but 
if  any  of  these  were  separated  from  the  building  itself,  then  the  fact  of 
the  former  possession  of  the  whole  could  not  be  used  in  aid  of  the  title 
to  the  part,  but  a  new  prescription  was  invoked,  adapted  to  the  character 
of  the  severed  part.  (A) 

*"  If,"  says  Savigny,  in  his  great  work  on  the  Law  of  Posses- 
sion,(i)  "  I  possess  a  carriage,  in  which  is  a  wheel  which  has  been 
stolen,  and  the  defect  in  the  original  title  to  which,  therefore,  prescription 
does  not  heal,  I  may  nevertheless  acquire  a  valid  title  to  the  carriage  as 
a  whole,  which  will  include  the  wheel  as  a  part;  but  if  I  separate  the 
wheel  from  the  carriage,  the  original  character  of  the  part  returns,  and 
vitiates  the  title  of  its  possession." 

So  if  the  active  debt  (actitmm\  of  the  state  be  not  locally  within  the 
imperium  of  the  conquering  ruler,  he  does  not  acquire  a  title  by  which 
he  can  dispose  of  it,  much  less  can  he  do  so  if  he  have  not  an  imperium 
over  the  whole  state,  and  if  by  the  exercise  of  a  simple  jus  victoris  he 
attempt  to  separate  the  active  debt,  not  in  his  possession,  from  the  state 
to  which  as  a  whole  it  is  attached. 

DL.  It  becomes  necessary,  therefore,  for  the  due  consideration  of  the 
question,  whether  the  debts  due  to  a  state  are  subject  to  the  imperium 
of  the  conquering  ruler,  to  inquire  in  what  locality  they  are  situated. 

They  may  be, 

1.  In  the  country  which  is  actually  taken  possession  of. 

2.  In  an  unconquered  or  neutral  country. 
8.  In  the  country  of  the  Conqueror. 

DLL  (1.)  If  the  debts  due  to  a  state(&)  (Staatscapitalieri)  be  actually 

(d)  L.  iii.  c.  viii.  2,  n.  3. 

(e)  H.  Cocceii  Grot.  Illustr.,  t.  iil.  p.  192,  prop,  iv.     S.  Cocceii  Introd.  in  Grot. 
Illustr.,  Diss.  xii.  s.  752. 

(/)  L.  iii.  c.  .viii.  s.  4. 

(ff)  De  Jure  Postlimin.  in  Pace  et  Amnestia,  t.  i.  p.  1113,  ss.  15,  16,  cited  bj 
Pfeiffer,  p.  88,  n.  r. 

(h)  Dig.  xli.  t.  iii.  23,  De  Usurp,  et  Usucap. 

(t)  Recbt  des  Besitzes,  s.  22,  (260.) 

(k)  Yattel  says,  (1.  iii.  c.  v.  s.  77,):  "  Au  nombre  des  cboses  appartenantes  & 
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situated  in  the  country  of  which  permanent  possession  is  taken,  and  over 
Which  an  imperium  is  exercised,  it  is  clear  that  if  these  debts  are  actually 
collected  from  the  debtors,  they  fall  within  the  imperium  of  the  Con- 
...  queror.     *If  they  are  of  the  nature  of  hypothecations  (jura 
J  realia,  actiones  reales\  attached  to  particular  portions  of  con- 
quered land,  and  are  called  in  and  brought  within  the  possession  of  the 
Conqueror,  he  may  make  a  valid  disposition  of  them. 

DLII.  (2.)  If  the  debts  due  to  the  state  be  situated  not  in  the  con- 
quered country,  but  either  in  an  unconquered  or  in  a  neutral  country, 
there  is  no  doubt  that  they  are  not  within  the  imperium  of  the  Con- 
queror. There  cannot  be  a  more  unquestionable  maxim  of  International 
Law.  "  Quodsi  ergo,"  Wolff  says,  "  belligerator  in  territorio  pacato  jus 
quoddam  sibi  arrogaret  in  res  hostiles,  id  fieret  contra  jus  domini  terri- 
torii,  consequenter  eidem  faceret  id  quod  non  licet."(£) 

If,  indeed,  an  actual  seizure  of  enemy's  funds  did  take  place  in  a  neu- 
tral territory,  it  must  be  admitted  that  these  funds  would  be  actually 
acquired  and  might  be  alienated  by  the  Conqueror,  because  it  is  the 
nudum  factum  upon  which  the  occupatio  lellica  is  founded.  It  is  said 
by  a  civilian(m)  of  great  learning  upon  this  point,  "  Quo  autem  loco  res 
hostium  deprehendantur,  nihil  interest,  etiamsi  in  territorio  tertii  vel 
confoederati.  Doininus  tamen  territorii  prohibere  potest,  ne  quid  hos- 
tiliter  ibi  fiat,  et  si  contra  hanc  prohibitionem  aliquid  factum  sit,  de  eo, 
tanquam  de  delicto,  poscere  potest,  ut  sibi  satisfiat.  Ceterum  captum- 
capientis  fit,  quia  prohibitio  conditionem  rei  hostilis  non  mutat."(n) 

DLIII.    The  general  rule,  however,  remains,  that  neither  movable 
nor  immovable,  corporeal  nor  incorporeal  property  situate  within  or  to 
^e  extracted  from  a  neutral  or  an  ^unconquered  land,  can  be  con- 
sidered  as  among  the  acquisitions  of  the  Conqueror. 

As  to  enemy's  property  situate  in  the  territory  of  an  ally — it  seems 
difficult  to  distinguish  between  this  case  and  the  case  of  property  found 
in  the  territory  of  the  Conqueror,  inasmuch  as  allies,  for  the  purposes  of 
war,  are  considered,  as  has  been  shown, (o)  to  be  one  state.  No  seizure 
of  property  in  such  locality  could,  however,  take  place  without  the  full 
consent  of  the  ally. 

DLIV.  (3.)  If  the  debts  due  to  the  enemy  state  be  situate  in  the  Con- 
queror's own  country,  they  cannot  be  acquired  upon  the  principle  on 
which  debts  in  the  conquered  country  are  seized ;  they  are  not  a  part  of 

1'ennemi  sont  les  choses  incorporelles,  tous  ces  droits,  noms  et  actions ;"  and  he 
adds,  "  La  guerre  nous  donne  sur  les  sommes  d'argent  que  des  nations  neutres 
pourraient  devoir  a  notre  ennemi,  les  memes  droits  qu'elle  pent  nous  donner  sur 
ses  autres  biens;"  but  he  does  not  mean  that  such  money  can  be  lawfully  acquired 
without  the  consent  of  the  neutral  state ;  in  giving  which  consent  she  would  lose 
her  character  of  neutrality. 

(I)  Cap.  vii.  s.  833. 

(m)  Lauterbach,  Colleg.  Pandect.,  lib.  xlix.  t.  xv.  s.  T,  cited  by  Pfeiffer,  p.  109. 

(n)  Pounding  himself  upon  this  analogy,  "Nee  interest,  quod  ad  feras  bestias  et 
volucres  utrum  in  suo  fundo  quisque  capiat,  an  in  alieno.  Plane,  qui  in  alienum 
fundum  ingreditur  venandi  aut  aucupandi  gratia,  potest  a  domino,  si  is  praeviderit, 
prohibere  ne  ingrediatur.  Quicquid  autem  eorum  ceperis,  eousque  tuum  esse  intelli- 
gitur,  donee  tuft  custodia  coercetur." — Inst.  1.  ii.  t.  i.  s.  12  ;  Dig.  xli.  t.  i.  s.  3,  \  1. 

(o)  Vide  ante,  pp.  113, 114. 
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the  bellica  occupatio,  they  are  not  captured  simultaneously  with  the  land 
in  which  they  are  situate,  but  they  are  acquired  on  the  principle  that, 
when  war  has  broken  out,  a  belligerent  has  a  right  to  compel  his  own 
subjects  to  pay  to  their  own  state  the  debts  due  from  them  to  the  enemy 
state.  Bynkershoek  discusses  this  subject  in  one  of  his  celebrated 
"  Qucestiones  Juris  Publici"(p)  He  asks  the  question,  "  Hostium 
actiones  et  credita  quae  apud  nos  invenirentur  an  exorto  bello  recte  pub- 
licentur?"  He  answers  the  question  in  the  affirmative;  and  though,  in 
the  beginning  of  the  chapter,  he  speaks  somewhat  loosely,  as  if  the  foun- 
dation of  the  right  to  confiscate  them  accrued  upon  the  principle  that, 
after  the  declaration  of  war,  enemy's  property  in  an  enemy's  country 
necessarily,  and  without  an  act,  changed  owners,  towards  the  end  of  the 
chapter  he  shows  that  such  was  not  his  meaning,  but  that  there  must  be 
an  actual  possession  of  the  subject  of  the  enemy's  obligation  before  it  can 
be  dealt  with  as  Conqueror's  booty.  No  writer  has  more  clearly  laid 
down  the  true  principles  of  the  law  upon  this  question  :  "  Quod  dixi," 
he  says,  "  de  actionibus  recte  publicandis,  ita  demum  obtinet,  si,  quod 
subditi  nostri  hostibus  nostris  debent,  princeps  a  *subditis  suis  r*cq^-i 
reverd  exegerit.  Si  exegerit,  recte  solutum  est,  si  non  exegerit,  *- 
pace  facta  reviviscit  jus  pristinum  creditoris,  quia  occupatio,  quae  bello 
fit,  magis  in  facto,  quam  in  potestate  juris,  consistit.  Nomina  igiturno/i 
exacta  tempore  belli  quodammodo  intermori  videntur,  sed  per  pacem, 
genere  quodam  postliminii,  ad  priorem  dotninum  reverti.  Secundum 
haec  inter  gentes  fere  convenit,  ut,  nominibus  bello  publicatis,  pace  deinde 
facta,  exacta  censeantur  periisse  et  maneant  extincta,  non  exacta  autem 
reviviscant  et  restituantur  veris  creditoribus." 

DLV.  We  have  seen  when  and  under  what  circumstances  the  right  of 
the  Conqueror  may  be  so  exercised  as  to  acquire  a  title  to  possess  and  to 
alienate  both  immovable  and  incorporeal  property.  Two  conditions,  we 
have  seen,  are  requisite — the  Conqueror  must  have  become  Regent  of 
the  country,  and  he  must  have  reduced  into  his  actual  possession  the 
property ;  in  other  words,  the  tide  of  conquest  must  not  only  have  over- 
flowed the  land  and  then  retreated,  but,  after  its  ebb,  the  fabric  of  a  de 
facto  regular  government  must  have  been  established  upon  the  soil  which 
the  inundation  has  ceased  to  cover 

DLVL  But  here  another  question  arises.  Assuming  that  the  con- 
quest has  subsided  into  government,  the  Conqueror  been  changed  into 
the  Regent,  and  yet  that  after  a  lapse  of  time  the  former  Sovereign  and 
the  former  Government  return,  and  having  returned,  claim,  at  the  hands 
of  their  debtor,  the  payment  of  the  debt,  which  he  has  discharged, 
during  the  interregnum,  to  the  Sovereign  or  Government  de  facto,  does 
it  follow  that,  if  this  Sovereign  and  Government  had  the  right  to  exact 
the  debt,  it  was  the  debtor's  duty  to  pay  it  ?  are  the  two  propositions  con- 
vertible ?  Or,  if  so,  may  not  the  original  creditor  demand  a  second  pay- 
ment? 

Bynkershoek,  as  we  have  just  seen,  says  that  the  debt  is  satisfied  and 
extinct.  And  such  is  unquestionably  the  opinion  both  of  the  greater 

(p)  L.  i.  c.  vii. 
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number  and  of  the  most  able  jurists;  such  is  the  conclusion  from  many 
analogies  of  the  Roman  Law ;  such  is  the  language  of  Treaties,  which 
latter  are  about  to  be  *considered  under  the  head  of  Interua- 
L  J  tional  Practice  on  this  subject. 

DLVII.  But  in  order  to  arrive  at  this  conclusion  of  law  respecting  the 
extinction  of  the  debt  paid  by  the  state  debtor  to  the  executive  authority 
de  facto  of  the  state,  founded  upon  conquest,  certain  conditions  are  re- 
quired by  reason,  justice,  practice,  and  the  analogies  of  positive,  especi- 
ally Roman,  Law. 

These  conditions  are  as  follows  :(q) — 

I.  As  a  general  rule,  the  public  authority  to  which  the  debt  is  paid, 
and  from  which  a  receipt  is  taken,  should  be  that  to  which  the  country 
is  actually  subject  at  the  time  of  the  payment;  it  must,  as  has  been  said, 
be  the  established  authority  of  a  Regent  grafted  upon  the  bare  right  of 
the  Conqueror.     There  can  be  no  doubt,  therefore,  as  to  the  legality  of 
the  payment,  if  the  legitimate  sovereign  has  by  a  treaty,  either  before  or 
after  the  payment,  recognized  the  Government  de  facto  to  which  the  pay- 
ment is  made,  or  if  the  legitimate  Sovereign  has  assented,  either  by  a 
declaration  expressed  or  implied  upon  the  subject,  or  by  treaty  with  some 
tnird  Power,  to  any  special  act  of  the  de  facto  Government. 

II.  If,  however,  the  payment  be  made  to  a  mere  Conqueror,  it  may 
nevertheless  be  valid;  but  then  a  burden  of  proof  lies  upon  the  debtor  to 
show — 

1.  That  the  sum  was  actually  paid ;  for  an  acquittance  or  a  receipt, 
without  actual  payment,  is  no  bar  to  the  demand  of  the  original  creditor. 

2.  That  it  was  due  at  the  very  time  that  it  was  paid. 

r*RQ8T  ^*  That  the  payment  had  not  been  delayed  by  a  mora(r\  *on 
L  .  -J  the  part  of  the  debtor,  which  had  thus  operated  to  defeat  the 
claim  of  the  original  creditor. 

4.  That  the  payment  had  been  compulsory, — the  effect  of  a  vis  major 
upon  the  debtor, — not  necessarily  extorted  by  the  use  of  physical  force, 
but  paid  under  an  order,  the  disobedience  to  which  was  threatened  with 
punishment. 

The  debtor,  therefore,  must  either  have  been  a  subject  of  the  Conque- 
ror, or  a  resident  within  the  country  subject  to  his  military  power.  The 

(?)  Pfeiffer,  pp.  161-4.     Kliiber,  ss.  258,  259. 

(r)  J.  Voet  speaks  very  clearly  upon  this  matter:  "  Illud  circa  mercedis  prae- 
stationem  praetermittendum  non  est,  cogendos  baud  esse  praediorum  conductores 
ad  mercedem  locator!  iterate  solvendam,  si  earn  hostibus,  ea  regione  ad  tempus 
potitis,  bona  fide  ac  sine  collusione  solvere  compulsi  sint,  nee  ante  hostilem  occupa- 
tionem  in  mora  solvendi  fuerint  ex  more  regionis."  Nor  (he  says)  does  the  analogy 
of  the  Roman  Law  respecting  the  invalidity  of  payment  made  to  a  robber  affect 
the  principle,  "cum  praedo  illic  accipiatur  pro  malae  fidei  possessore,  qui  privatus 
est,  ac  neque  vi  coegit  ad  solvendum,  neque,  si  vi  compulisset,  ullo  id  fecisset 
jure;  contra,  quam  est  in  hostibus,  qui  belli  jure  ex  jure  gentium  muniti,  et  per 
hoc  a  prasdonibus  etiam  publicis  distinct!  sunt." — L.  xix.  t.  ii.  s.  28. 

"  Quod  te  mihi  dare  oporteat,  si  id  postea  perierit,  quam  per  te  factum  erit,  quo 
minus  id  mihi  dares,  tuum  fore  id  detrimentum  constat." — Dig.  xii.  t.  i.  s.  5,  (De 
Reb.  Cred.)  "Debitoribus  hostium,  civibus  suis,  ut  veniente  die  solulionis  solvant 
sibi,  imperare  potest." — Wolff,  c.  vii.  s.  840.  "  Le  souverain  peut  done  confisquer 
les  dettes  de  cette  nature  (that  is,  debts  due  from  his  subjects  to  the  enemy,)  si  le 
terme  dupayement  tombe  au  temps  de  la  guerre." — Vattel,  1.  iii.  c.  v.  s.  TV. 
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dweller  in  a  land  not  subject  to  this  powercannot  plead  compulsion  as  a 
justification  for  paying  the  debt  to  a  person  whom  he  knew  not  to  be  his 
creditor. 

5.  That  the  constitutional  law  of  the  state  recognized  the  payment  to 
the  conqueror  as  valid. 

It  is  not  a  necessary  condition,  but  it  is  a  substantive  defence  against 
the  original  creditor,  if  the  money  paid  has  been  applied  to  his  benefit ; 
thus,  in  the  case  of  a  state  creditor,  if  the  money  has  been  applied  to 
the  benefit  of  the  state,  if  there  has  been  what  civilians  term  a  versio  in 
rent. 

DLVIII.  It  is  a  corollary  to  this  proposition,  that  any  money  expended 
for  the  benefit  of  the  creditor  to  preserve  property  which  would  otherwise 
perish  (res  alias  peritura)  must  be  deducted  from  the  principal  debt. 
The  original  *owner  is,  on  the  same  principle,  bound  to  indem-  P^QQ-I 
nify  the  intermediate  owner  for  any  improvements  which  have  L 
been  made  in  the  recovered  property,  according  to  the  maxim  of  juris- 
prudence, "  Petitor  ex  aliena  jactura  lucrum  facere  non  debet.'Ys) 

DLIX.  There  is  a  means  of  adjusting  all  difficulties,  and  of  healing  all 
controversies  which  might  otherwise  arise  at  the  return  of  peace,  on  the 
subject  of  transactions  which  have  taken  place  more  or  less  under  the 
influence  of  the  enemy  during  the  war  :  this  means  is  the  public  decla- 
ration of  an  amnesty,  which  generally  does  form  part  of  the  treaty  which 
concludes  the  war,  and  which  always  ought  to  do  so.  It  is  of  course 
understood  that  the  state  against  whom  the  amnesty  is  to  be  urged  has 
been  a  party  to  the  treaty. 

The  general  effect  of  an  amnesty  is  accurately  stated  by  Cocceius  in  the 
following  terms :  "  Post  amnestiam  nee  debitor  noster,  cujus,  cum  in 
hostium  potestate  esset,  debitum  publicaturn  ab  hoste  vel  remissum  est, 
amplius  conveniri  potest;  nee  vice  versa  creditor,  cui  hostis,  cum  in  ejus 
potestate  esset,  nomen  abstulit,  id  post  amnestiam  repetet,  adeo  ut,  licet 
ipse  debitor,  qui  ab  hostium  partibus  est,  compulerit  eum,  ut  accepto 
tulerit,  non  tainen  conveniri  possit,  quia  creditor  allegare  injuriam  accep- 
tilationis  propter  amnestiam  non  potest.  At,  si  creditor  sit  e  gente 
pacata,  non  obstante  ulla  amnestia  is  debitum  petit,  quia  pactio  amnesr 
tiae  hostes  tantum,  inter  quos  contrahitur,  eorumque  subditos,  non  autem 
tertium  populum,  obligat."(?) 


"CHAPTER  V.  [*700] 

INTERNATIONAL   PRACTICE  AS  TO  THE    POWER   OF   THE  CONQUEROR  AND 
THE  SOVEREIGN  DE  FACTO,  OVER  INCORPOREAL  THINGS. 

DLX.  HAVING  considered  the  theory  of  International  Jurisprudence, 
it  remains  to  inquire(a)  what  has  been  the  practice  of  states  upon  the 

(a)  Dig.  v.  t.  iii.  31,  de  Hered  Petitione. 

(t)  H.  Cocceii,  Diss.  de  Postliminio,  sect.  V.  \\  10,  11. 

(a)  Vide  ante,  p.  697;  and  Vol.  I.  p.  41. 
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subject  which  must  be  evidenced  by  the  (I.)  history  of  their  public  Acts 
and  (II.)  Treaties,  (b) 

DLXI.  I.  With  respect  to  the  former,  it  is  to  be  observed,  that  they 
include  acts  between  states,  and  acts  between  a  state  and  the  individuals 
of  another  state. 

The  historical  event,(c)  which  has  furnished  the  text  for  almost  every 
commentator  upon  this  subject,  happened  a  very  long  while  ago,  and  the 
record  of  it  has  been  strangely  and  incidentally  preserved. 

We  learn  from  the  Oratorical  Institutes  of  Quintilian,(cZ)  that  after 
the  conquest  of  Thebes,  Alexander  the  Great  found  documents  in  which 
r  nil  the  Thessalians  acknowledged  ^themselves  to  have  borrowed  an 
L  -1  hundred  talents  from  the  Thebans.  The  Thessalians  had  been 
allies  of  Alexander,  and  in  return  for  their  aid  he  gave  them  the  docu- 
ments which  contained  the  acknowledgment  of  their  debt.  The  The- 
bans nevertheless  being  subsequently  reinstated  in  the  possession  of 
their  state  by  Cassander,  demanded  payment  of  their  debt  from  the 
Thessalians. 

It  was  admitted  on  all  hands  that  the  hundred  talents  had  been 
borrowed  and  not  been  repaid  :  the  question  of  law  depended  upon  the 
validity  of  the  gift  by  Alexander. 

The  cause  was  heard  before  the  great  International  Tribunal  of  Greece, 
the  Amphictyonic  Council.  What  the  decision  was  we  are  not  told ;  but  it 
is  inferred  from  Quintilian's  silence  that  it  was  in  favour  of  the  Thessa- 
lians. (e\  He  says  "  Et  prima  quidem  actio  facilis  ac  favorabilis  repeten- 
tium  jure,  quod  vi  sit  ablatum,  sed  hinc  aspera  et  vehemens  quaestio 
exoritur  de  jure  belli ;  dicentibus  Thessalis,  hoc  regna,  populos,  fines 
gentium  atque  urbium  contineri."  But,  says  the  great  preceptor  of 
oratory,  "  inveniendum  contra  est  quo  distet  haec  causa  "  £i  ceteris,  quse  in 
potestatem  victoris  venirent/V/)  And  he  observes,  that  various  dis- 
tinctions may  be  taken. 

(6)  Vide  ante,  Vol.  I.  pp.  43-58.  Pfeiffer,  p.  165,  has  some  very  good  remarks 
on  the  value  of  historical  evidence  of  International  Practice. 

(c)  "  Sit  exempli  gratia  proposita  controversia,  quae  minime  communes  cum  aliis 
quaestiones  habet." — Quintil.  vide  infra. 

(d)  V.  10.  (ed.  Burman,  1720,  p.  431,):  "Cum  Thebas  evertisset  Alexander, 
invenit  tabulas,  quibus  centum  talenta  mutua  Thessalis  dedisse  Thebanos  contine- 
batur.     Has,  quia  usus  erat  commilitio  Thessalorum,  donavit  his  ultro.     Postea 
restituti  a  Cassandro  Thebani  reposcunt  Thessalos.     Apud  Amphictyonas  agitur. 
Centum  talenta  et  credidisse  eos  constat  et  non  recepisse.     Lis  omnis  ex  eo,  quod 
Alexander  ea  Thessalis  donasse  dicitur,  pendet." 

(e)  jErodius  says:    "Placuit   Thessalos  petitione  liberari.     Ita  enim  arbitror 
Amphictyones  judicasse  postquam  id  a  Quintiliano  est  praetermissum." — Rerum 
Judicatarum  Pandectaa,  1.  ii.  tit.  ii.  c.  i.,  cited  by  Pfeiffer,  p.  172,  note  u. 

(/)  Dicamus  in  primis,  in  eo,  quod  in  judicium  deduci  potest,  nihil  valere  jus 
belli;  nee  armis  erepta,  nisi  armis  posse  retineri.  Itaque,  ubi  ilia  valeant,  non  esse 
judicem :  ubi  judex  sit,  ilia  nihil  valere.  Hoc  inveniendum  est,  ut  adhiberi  possit 
argumentum.  Ideo  captives,  si  in  patriam  suam  redierint,  liberos  esse,  quia  belloparta 
non  nisi  eadem  vi possideantur.  Proprium  est  ut  illud  caussae,  quod  Amphictyones 
judicant;  ut  alia  apud  centumviros,  alia  apud  privatum  judicem  in  iisdem  quaes- 
tionibus  ratio  sit.  Turn  secundo  gradu,  non  potuisse  donari  a  victore  jus,  quia  id 
demum  sit  ejus,  quod  ipse  teneat,  jus  autem,  quod  sit  incorporale,  apprehend!  manu 
non  posse ;  et  aliam  esse  conditionem  heredis.  aliam  victoris,  quia  ad  ilium  jus  ad 
hunc  res  transeat." 
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First,  it  might  have  been  contended  that  the  fus  belli  in  a  Court  of 
Law  could  not  be  pleaded. 

*Secondly,  that  a  right  (jus)  could  not  be  the  subject  of  gift 
by  a  Conqueror;  that  he  could  only  dispose  of  what  he  was 
actually  seised  or  possessed  (quod  ipse  teneat.}  Rights  (Jura)  devolved, 
indeed,  upon  a  civil  heir,  but  only  things  themselves  (res  ipsce,\  upon  a 
military  Conqueror. (g\ 

Again,  that  the  title  to  a  national  debt  (Jus  publici  crediti)  could  not 
be  disposed  of  while  one  member  of  the  community  survived  ;  and  other 
less  important  arguments  by  way  of  rhetorical  exercitation,  are  suggested. 
To  all  of  which,  it  may  be  observed,  Puffendorf(A)  suggests  answers. 

DLXII.  The  great  majority  of  jurists,  however,  reject  the  suggestions 
of  Quintilian,  and  support  the  supposed  decision  of  the  Amphictyons ; 
but  it  must  not  be  therefore  concluded  that  they  contravene  the  prin- 
ciples which  were  laid  down,  when  the  International  Theory  was  con- 
sidered, respecting  the  conditions  which  are  necessary  to  establish  the 
legality  of  such  a  transfer  of  such  Incorporeal  Property. 

The  jurists  argue  that  Alexander  had  become  so  entire  and  absolute  a 
master  of  Thebes, — the  heir  as  it  were  and  universal  successor  to  a  de- 
funct and  extinguished  state, — that  he  was  possessed  of  every  thing  and 
right  appertaining  to  that  city :  and  on  the  other  hand,  those  who  con- 
tend against  *the  validity  of  the  gift,  do  so  on  the  ground  that  r^no-i 
the  absolute  and  entire  dominion  over  the  universal  successorship  L 
to  Thebes  had  not  accrued  to  Alexander. (i) 

(g)  Grotius,  as  has  been  already  observed,  is  of  opinion  that  possession  of  the 
person  carries  with  it  possession  of  his  rights.  He  says,  1.  iii.  c.  viii.  s.  iv:  "Ergo 
et  incorporalia  jura,  quae  universitatis  fuerant,  fient  victoris  quatenus  velit.  Sic 
Alba  victa,  quaj  Albanorum  jura  fuerant  sibi  vindicarunt  Romani.  Unde  sequitur 
omnino  liberates  Thessalos  obligatione  centum  talentorum,  qnam  summam  cum 
ipsi  Thebanis  deberent,  Alexander  Magnus  Thebarum  dominus  factus  jure  Victoria 
ipsis  donaverat;  neque  rerum  quod  pro  Thebanis  apud  Quintilianum  adfertur,  id 
demum  victoria  esse  quod  ipse  teneat ;  jus  quod  sit  incorporale  apprehendi  manu 
non  posse  ;  aliam  conditionem  esse  heredis,  aliam  victoris,  quia  ad  ilium  jus,  ad 
hunc  res  transeat.  Nam  qui  dominus  est  personarum,  idem  et  rerum  est,  et  juris 
omnis  quod  personis  competit.  Qui  possidetur  non  possidet  sibi,  nee  in  potestate 
habet  qui  non  est  suse  potestatis." 

( A)  Jus.  Nat.  et  Gent.,  1.  viii.  c.  vi.  p.  24. 

(i)  "Alexander  videri  Thebanorum  universalis  successor  potuit,  quoniam  eversae 
Thebae  et  itaque  mortem  passae  erant.  Fuit  Alexander  princeps  ac  dominus  non 
urbts  modo,  sed  et  civitatis,  quam  redegerat  sub  se  universam." — Alb.  Gentilis,  de 
Jure  Belli,  1.  iii.  c.  v. 

"Thebae  interierunt,  adeoque  et  jura  ei  inhaerentia;  jure  victories  omne  jus  civi- 
tatis Thebaa  in  victorem  transiit;  Thebani  non  amplius  sui  juris  erant  omne  eorum 
jus  in  victorem  transiit ;  diasolutti  civitate  eundem  populum  non  censeri,  nee  postli- 
minio  restitui  potuit;  sed  ex  nova  gratia  victoris  populus  factus  est." — Cocceii 
Grotius  Illustratus,  t.  iii.  pp.  202,  236,  237. 

"  Lorsqu'  Alexandre  fit  present  aux  Thessaliens  de  la  somme  qu'ils  devaient  aux 
The"bains,  il  etoit  mailre  absolu  de  la  republique  de  The"bes,  dont  il  de"truisit  la  ville 
et  fit  vendre  les  habitants." — Vattel,  1.  iii.  c.  xiv.  s.  212. 

"  Quoniam  Alexander  non  universalis  et  juris  successor  est,  sicuti  heres  aut  bono- 
rum  possessor  sed  particularis  et  rerum  singularum,  ut  emtor  aut  donatarius,  quia 
victores  earum  demum  rerum  domini  sunt  jure  belli,  quae  manu  capi  possunt." — 
Hotman,  Qusest.  Illustr.  Qu.  5,  cited  by  Pfeiffer,  p.  180. 

"  Alle  Me'inungsverschiedenheit  beschrankt  sich  auf  die  Vertheilung  des  histo- 
rischen  Stoffes."— Pfeifier  p.  180. 

SEPTEMBER,  1857. — 31 
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DLXIII.  The  next  classical  example  is  that  furnished,  about  a  hun- 
dred years  later,  by  the  war  of  Antiochus,  King  of  Syria,  with  the  Romans. 

The  Rhodians  were  the  allies  of  the  Romans,  but  the  vicinity  of  their 
island  to  the  Syrian  coast  caused  a  great  commercial  intercourse  between 
them  and  Syria ;  and  when  the  Rhodian  was  united  to  the  Roman  fleet, 
it  might  have  been  supposed  that  Antiochus  would  have  resorted,  as  one 
means  of  defence,  to  the  confiscation  of  the  Rhodian  property,  consisting 
of  houses  and  debts,  within  the  Syrian  dominions.  But  the  peace  of 
189,  B.  C.  provided  that  the  status  quo  ante  bellum  should  be  replaced, 
and  especially  that  the  houses  of  the  Rhodians  should  be  restored,  what 
was  due  to  them  paid,  and  what  had  been  confiscated  made  good  to 
them.  (A) 

r*7041  DLXIV.  The  Macedonian  city  Dyrrachium  was  frequently  the 
L  J  *scene  of  the  civil  war  between  Caesar  and  Pompey.  The  citi- 
zens appear  to  have  inclined  to  Caesar.  He  had  remitted  to  them  the 
payment  of  a  debt  which  they  owed  to  Caius  Flavius,  the  friend  of  Decius 
Brutus.  Cicero  was  the  friend  both  of  Dyrrachium(Z)  and  Brutus.  He 
appears  to  have  been  appealed  to  on  behalf  of  Flavius. (m)  The  course 
which  he  took  is,  however,  uncertain  ;  but  it  is  certain  that  Brutus,  a 
statesman,  and  well  versed  in  public  law,  considered  the  refusal  of  Dyrra- 
chium to  discharge  the  debt  contrary  to  law.  The  jurists  who  have  com- 
mented on  this  transaction  have  agreed  in  this  opinion,  but  upon  various 
grounds  j  partly,  because  in  a  civil  war  there  could  be  no  occupatio,  pro- 
perly speaking  j(n\  partly,  because  it  was  a  private  and  not  a  public 
debt/o) — (but  this  distinction  is  one  of  the  refinements  of  modern  Inter- 
national Law,  and,  indeed,  rather  appertains  to  comity  than  strict  law,) 
— partly,  for  both  these  reasons  together.(p)  Pfeiffer  points  out  that 
the  titulus  imperil  under  which  Alexander  acted  was  wanting  to  Caesar, 
especially  regard  being  had  to  the  fact  that  the  Dyrrachian  debt  was  due 
to  a  private  in  dividual.  (q\ 

DLXV.  The  first  example  of  modern  times  occurs  in  the  fourteenth 
century.  A  Fleming  lent  a  Frenchman  a  thousand  crowns  ;  the  time  of 
payment  arrived,  the  money  was  not  paid.  The  Fleming  sued  the 
Frenchman  in  a  French  Court  of  Justice.  The  Frenchman  contrived  to 
protract  the  litigation  until  war  broke  out  between  Flanders  and  France. 
^"ne  monev  was  then  paid  by  the  debtor  into  *the  French  Treasury. 
After  the  peace  the  Fleming  again  demanded  his  debt :  the 
Frenchman  defended  himself  by  alleging  the  payment  to  the  Royal 
Treasury.  The  Fleming  replied  that  the  payment  had  been  fraudulently 
delayed  until  the  breaking  out  of  the  war;  he  was  cast  in  his  suit;(r) 

(&)  Polybii,  Histor.  Excerptse  Legationes,  c.  xxxv. 

(/)  Epist  ad  Atticum,  1.  iii.  note  22  ;  Ad  familiares,  1.  xiv.  note  1. 

(TO)  Epist.  ad  Brutum,  note  6. 

(«)  Grotius,  1.  iii.  c.  viii.  s.  4,  §  3 :  "  Imitatus  fuit  factum  Alexandri  Cffisar, 
•lonato  Dyrrachinis  asre  alieno,  quod  nescio  cui  adversarum  partium  debuerant. 
ed  hie  objici  poterat  bellum  Csesaris,  non  ex  eo  esse  genere  de  quo  jus  hoc  gen- 
tium constitutum  est." 

(o)  H.  Cocceii,  1.  c.,  cited  by  Pfeiffer,  p.  185. 

(p)  ^Erodius,  1.  c.,  c.  ii.,  cited  by  Pfeiffer,  ib.         (?)  Pfeiffer,  p.  185. 

(r)  By  an  arret  in  August,  1349. 
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but  nevertheless,  the  Frenchman  was  condemned  to  pay  back  so  much 
of  the  thousand  crowns  as  he  should  be  proved  to  have  expended  to  his 
own  benefit. 

The  decision  is  remarkable,  as  showing  that,  even  under  the  circum- 
stance of  the  debt  having  been  paid  to  the  Sovereign  of  the  debtor,  the 
Court  of  the  same  Sovereign  considered  that  the  debtor  was  only  relieved 
to  the  extent  of  the  sum  actually  paid.  The  fraudulent  mora  of  the 
debt  ought  certainly  to  have  been,  though  it  does  not  appear  to  have 
been,  the  subject  of  judicial  investigation. (s\ 

Cocceius,(A  it  should  be  observed,  has  mistaken  the  date  of  this  affair, 
placing  it  in  the  year  1554  instead  of  1349. 

DLXVI.  Towards  the  close  of  the  fifteenth  century  Pisa  and  Florence 
were  at  war.  The  Pisau  government  compelled,  by  threats  of  punish- 
ment, their  subjects,  who  were  debtors  to  Florentine  subjects,  to  pay 
their  debts  into  the  Pisan  Treasury.  A  Pisan  debtor,  who  had  so  paid 
his  debt,  was  nevertheless  sued  by  his  Florentine  creditor  for  it ;  it  was 
admitted  that  he  had  paid  it  under  compulsion,  having  refused  to  do  so 
as  long  as  he  was  able. 

Philip  Decius,  a  Milanese  jurist  of  the  highest  reputation,  was  called 
in  to  arbitrate  or  to  adjudicate  on  the  matter.  Decius,  in  his  Consilia, 
recites  the  premises,  and  concludes :  "  Ex  quibus  omnibus  conclude  et 
indubitanter  existimo,  quod  Ludovicus(w)  mediante  tali  solutione  fuerit 
liberatus/Ya;) 

*There  are  two  other  cases  mentioned  by  Pfeiffer;^)  but  in  P^A^-I 
one  of  them  the  debtor  and  creditor  were  both  subjects  of  the  L  ' 
state  which  made  the  order  for  payment  into  the  national  treasury,  and 
the  creditor  had  gone  over  to  the  enemy.  This  latter  case  is  narrated 
by  Baldus  de  Perusio,  and  it  is  clearly  founded  on  the  doctrine  of  Public 
Law  that  the  Fiscus  is  the  heir  of  confiscated  property  :  the  application 
of  the  principle  to  a  matter  of  International  Law  is  therefore  only  by 
way  of  analogy.  (2) 

DLXVII.  In  the  year  1495,  Charles  the  Eighth  of  France  overran 
Italy,  and  replaced  for  a  moment  the  House  of  Anjou  upon  the  throne 
of  Naples.  During  his  brief  tenure  of  that  kingdom  the  French  King 
bestowed  upon  his  adherents  all  that  he  could  lay  hands  upon.  Amongst 
other  devices  for  enriching  the  Angevin  party,  that  of  calling  in  debts 
due  to  the  state  from  the  opposite  faction  was  adopted.  Many  of  these 
debtors  paid  honestly  the  full  amount  of  their  debt.  Some  tried  to  drive 

(s)  Paponiu3,  Recueil  d'Arrets,  notables  des  Cours  Souveraines  de  France,  1.  v. 
t.  vi.  arr.  2. 

(t)  Diss.  des  Postlim.,  s.  v.  \  10.  (u)  The  Christian  name  of  the  debtor. 

(x)  Phil.  Decii  Consilia,  c.  xxv.  (y)  P.  191. 

(z)  Baldus,  Consilia,  1.  ii.  c.  cxxviii.,  is  cited  by  Pfeiffer  (p.  192,)  as  saying: 
"  Debitor  liberabitur  sive  coactus  solvent  sive  sponte  quia  in  jus  creditoris  fiscus 
suceesserat,  et  ideo  fisco  solvi  debebat  quia  fiscus  habeatur  loco  haeredis." — L.  ii. 
C.  ad  1.  Jul.  de  in  Publ. 

And  Pfeiffer  remarks  that  Baldus,  in  his  lecture  on  Cod.  1.  xix.,  De  Furtis,  ob- 
serves :  "  Si  debitor  est  compulsus  per  viam  juris,  priiis  confiscate  creditore,  turn 
certum  est  quod  etiam  antequam  solveret,  erat  liberatus  ab  eo,  quia  translate  erat 
in  fiscum  obligatio"  See  also  Hugo  Lehrbuch,  Des  Heutigen  Romischen  Rechts, 
s.  68,  note  2. 
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a  bargain  to  their  advantage,  paying  only  a  portion  of  their  debt,  and 
obtaining  a  receipt  for  the  whole.  Some  contrived  to  pay  nothing,  and 
obtain  a  written  discharge  from  every  thing.  Four  months  afterwards,  when 
the  French  King,  with  Angevins,  was  driven  out,  and  Ferdinand,  with 
the  Arragonese,  was  restored,  the  question  as  to  the  validity  of  these 
payments  and  receipts  was  sharply  contested.  Among  other  jurists  in- 
voked to  adjudicate  or  arbitrate  upon  it,  was  one  summce  auctoritatis, 
r  fi7~i  named  Matthgeus  *de  Afflictis.(a)  His  conclusions  on  this  im- 
-I  portant  subject  are  here  given  in  his  own  words  : — "  Prima  con- 
dusio,  quod  illi  debitores  regum  de  ArragoniS,,  qui  fuerunt  in  mora  sol- 
vendi  dictis  regibus  pecuniam  debitam  in  genere,  et  jussu  regis  Caroli 
et  suorum  officialium  solverunt  ipsis  donatariis,  non  sunt  liberati,  et 
tenentur  solvere  dictis  regibus,  veris  creditoribus.  Secunda  conclusio  sit 
ista,  quod  illi  debitores  qui  non  fuerunt  in  morel  solvendi  dictis  credito- 
ribus, sed  jussi  fuerunt  ab  officialibus  regis  Francise,  quod  solvant  illis 
Gallis,  virtute  largitatis  regis,  et  ipsi  fecerunt,  quidquid  eis  fuit  possibile, 
ut  non  solverent,  et  realiter  eis  solverunt  propter  jussum  poenalem,  et 
isti  sunt  liberati.  Tertia  conclusio  sit  ista,  quod  si  debitor  fuit  in  mora, 
sed  erat  infra  tempus  purgandi  moram,  et  infra  illud  tempus  sit  exactus 
ab  illis  Gallis  jussu  magistrates,  tune  solvendo  Gallis  perinde  habetur, 
ac  si  nonesset  in  mora,  et  sic  erit  liberatus.  Quarta  conclusio  sit  ista, 
quod  debitor,  qui  solvit  Gallis  illam  pecuniam  debitam  regibus  de  Arra- 
gonia  virtute  jussus  magistratus,  cui  non  potuit  resistere,  et  pecuniam 
illam  debitam  post  diem  solutionis  faciendse  erat  solitum,  quod  ipsi  debi- 
tores penes  se  retinebant  pro  expensis,  occurentibus  in  administratione 
officii  nomine  regio,  si  ipsam  pecuniam  Gallis  solverunt,  sunt  liberati, 
etiam  quod  fuerint  in  morS,.  Quinta  conclusio  sit  ista,  quod  illi  debi- 
tores,  qui  solutionem  probant  per  confessionem  Gallorum  publicam  vel 
privatam,  ita,  quod  non  probant  veram  numerationem  pecunias  eis  fac- 
tarn,  non  sunt  liberati,  sed  debent  solvere  veris  creditoribus,  quantum- 
cunque,  ostenderint  dictum  jussum.  Sexta  conclusio,  quod  illi  debitores, 
qui  se  concordaverunt,  et  non  ostendunt  veram  solutionem  in  totum  vel 
in  partem,  non  sunt  liberati.  Exitus  rei  approbavit  istas  conclusi- 
.ones."(6) 


[*708]  *CH AFTER   VI. 

THE  CASE  OF  THE   DEBTS  AND  DOMAINS  OF  HESSE-CASSEL  CONFISCATED 
OR  ALIENATED  BY  NAPOLEON  THE  FIRST. 

DL^VIII.  THE  instance  of  the  payments  made  to  the  first  Napoleon 
by  the  debtors  of  the  Prince  of  Hesse-Cassel  furnished  the  last  occasion, 
upon  which  these  principles  of  International  Law  respecting  the  extinc- 

(a)  Decisiones  Neopolitanae  Antiquse  et  Novae,  Dec.  150. 

(b)  Matth.  de  Afflictis,  Decisiones  Neopolitanae  Antiquae  et  Novas.  Dec.  150. 
Pfeiffer,  pp.  196, 197. 
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tion  of  public  debts  by  payment  of  them  to  a  Conqueror  were  invoked 
for  practical  application.  The  case  of  the  purchasers  of  the  (1.)  Debts, 
and  of  the  (2.)  Domains  of  Hesse-Cassel  during  the  interval  between 
1807  and  1813  has,  from  the  importance  of  the  principles  involved  in 
its  discussion,  taken  its  place  among  the  causes  cttebres  of  Public  and 
International  Law. (a) 

*DLXIX.     First,  as  to  the  Debts.     The  war  between  France  p^nn-i 
and  Prussia  in  1806  extended  its  consequences  to  the  Elector  of  "- 
Hesse-Cassel,(5)  though  he  had  professedly  abstained  from  interfering 
in  it. 

In  October  1806  the  French  troops  occupied  the  Electorate  and  drove 
out  the  Elector,  upon  the  plea  that  his  armed  neutrality  endangered  the 
security  of  the  French  army. 

Hesse-Cassel  remained  under  the  military  government  of  France  until 
the  end  of  the  year  1807,  when  the  greater  portion  of  it,  Hanau  and 
Catzenelnbogen  alone  excepted,  was  incorporated  into  the  newly-formed 
kingdom  of  Westphalia.  This  result  was  a  consequence  of  the  Peace  of 
Tilsit,(c)  by  which  Russia  and  Prussia  recognized  Jerome  Bonaparte  as 
King  of  Westphalia,  and  agreed  that  the  kingdom  should  be  composed  of 
certain  provinces  then  in  the  de  facto  possession  of  Napoleon,  and  of  others 
ceded  by  Prussia  on  the  left  bank  of  the  Elbe.  Napoleon  retained  for  his 
own  purposes  the  half  of  the  allodial  domains  of  the  Elector,  and  a  com- 
pact was  entered  into  at  Berlin, (cZ)  on  the  22nd  April,  1808,  between 
Napoleon  and  Jerome,  for  the  adjustment  of  the  spoils  of  Hesse-Cassel, 
namely,  with  respect  to  the  active  debt  (active-capitalien}(e\  of  the  Princes 
and  Government  of  those  provinces  out  of  which  the  Westphalian  king- 
dom was  composed. 

*The  King  of  Westphalia  renounced  all  claim  to  the  debts  p^--.  A-I 
which  were  due  from  persons  who  were  not  the  subjects  of  his  L 
kingdom,  provided,  that  these  debts  were  paid  to  the  Emperor  of  the 

(a)  The  reader  should  consult  Pfeiffer's  two  works — 

1.  In  wiefern  sind  Regierungshandlungen   eines  Zwischenherrschers  fur  den 
rechtmassigen  Regenten  nach  dessen  Riickkehr  verbindlich  (1819) ; 

2.  Das  Recht  der  Kriegseroberung  in  Beziehung  auf  Staatscapitalien-specialler 
Theil  (Cassel,  1823) — both  for  the  arguments  and  the  accumulation  of  valuable 
authorities  upon  the  general  question  ;  but  upon  the  application  to  the  particular 
case  of  Hesse-Cassel,  the  reader  must  remember  that  the  author  wrote  at  Cassel, 
and  was  '•'  Kurfiirstlich  Hessischer  Oberappellationsrathe."     He  wrote  naturally 
under  a  strong,  though,  very  likely,  unconscious,  bias  for  the  Prince  of  Hesse- 
Cassel.     See  too  Zachariah,  Ueber  die  Verpflichtung  zur  Aufrechtshaltung  der 
Regierung  des  Konigreichs  Westphalen.     Heidelberg,  1817. 

For  a  list  of  other  writers,  see  note*,  p.  484,  vol.  iv.  of  Rotteck  and  Welcker's 
Staat's-Lexicon,  tit.  Domainenkaufer.  The  authors  of  this  Lexicon  remark  that 
no  German  or  Dutch  writer  or  jurist  out  of  the  territory  of  Hesse-Cassel  impugned 
the  validity  of  the  transfers  and  alienations  made  during  the  period  of  the  gov- 
ernment of  the  Bonapartes,  i.  e.  Napoleon  and  Jerome.  Schweikart's  lesser  work. 
"  Napoleon  und  die  Churhessischen  Capitalschuldner."  Konigsberg,  1833.  Rot- 
teck und  Welcker,  Staats-Lexikon,  iv.  "  Domainenkaufer."  Conversations-Lexi- 
kon,  iii.  "Domainen."  Heffters,  p.  326,  and  note  1. 

(b)  Koch,  Hist,  des  Traite"s,  t.  iii.  pp.  26,  41,  42.     Ed.  Bruxelles,  1838,  t.  ii.  pp. 
492,  503,  511.     Pfeiffer,  Das  Recht  der  Kriegseroberung,  s.  4,  p.  237. 

(c)  De  Martens,  Suppl.  au  Rec.  des  Trace's,  t.  iv.  pp.  423,  434,  436,  491. 

(d)  De  Martens,  Suppl.,  t.  v.  p.  34.  (e)  Pfeiffer,  pp.  240,  241. 
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French,  to  whom  these  provinces  belonged  by  right  of  conquest,  and 
were  incorporated  in  his  "  domaine  extraordinaire."  Napoleon,  on 
the  other  hand,  declared  that  he  yielded  up  all  the  debts  of  those  debtors, 
whether  of  princes  or  noblemen,  who  were  subjects  of  the  King  of  West- 
phalia, or  of  private  persons  domiciled  in  his  dominions,  to  the  King  of 
Westphalia,  for  his  full  and  absolute  possession  and  enjoyment. 

DLXX.  The  legal  title  of  the  Emperor  was  set  forth  in  this  way ; 
"Que  par  suite  de  la  conquete  de  PElectorat  de  Hesse,  1'Empereur  a 
confisque"  au  profit  de  son  domaine  extraordinaire  les  creances  apparte- 
nantes,  soit  du  ci-devant  Electeur  de  Hesse,  soit  aux  e*tats  et  provinces, 
dont  il  avait  ete  pris  possession,  et  a  declare1,  qu'il  entendoit,  qu'aucun 
debiteur  ne  peut  se  liberer  valablement  qu'au  tremor  du  dit  domaine." 

The  form  of  discharge  (bonne  et  valable  quittance}  was  :  "  Au  moyen 
du  payement  stipule*  et  par  le  seul  fait  de  sa  realisation  le  directeur  des 
domaines  cede,  transporte,  et  abandonne  &  N.  N.  tous  les  droits  et  actions 
appartenans  &  S.  M.  I.  sur  1'obligation  hypothecate,  consentie  primi- 
tivement  au  profit  de  1'ex-Electeur  de  Hesse,  en  vertu  du  decret  imperial 
du  4  Aout,  1807  •"  or,  "  Au  moyen  du  dit  payement  le  directeur  des 
domaines  assure  la  garantie  la  plus  formelle  et  la  plus  entiere  &  N.  N., 
centre  toutes  recherches,  demandes,  et  preventions,  soit  de  la  part  del'es- 
Electeur  de  Hesse,  soit  de  tout  autre  detenteur  du  titre  original. "(/) 

DLXXI.  Towards  the  close  of  the  year  1813,  after  the  power  of  Napo- 
r-^-...-.-.  leon  was  broken  by  the  battle  of  Leipsic,  *the  son  of  the  Elector 
-I  of  Hesse,  having  borne  his  part  in  that  great  contest,  returned 
to  his  paternal  dominions,  and  his  father  was  confirmed  in  the  posses- 
sion of  them  by  a  treaty  with  the  Allied  Powers  of  2nd  December, 
1813, (#)  which  contained  a  formal  guarantee  of  his  sovereignty  ;  and  this 
was  further  confirmed  by  the  peace  of  Paris,  18 14. (A) 

DLXXII.  Hesse-Cassel  was  a  very  poor  country,  without  foreign  com- 
merce, without  facility  of  internal  communication,  without  extraordinary 
fertility  of  soil ;  but  the  sovereign  was  a  wealthy  potentate.  Absolute 
lord  over  his  subjects,  he  had  enriched  himself,  among  other  means,  by 
selling  their  valour  and  their  sinews  to  aid  the  wars  of  foreign  nations. 
The  gold  of  England  had  at  different  times  largely  contributed  to  the 
overflowing  of  his  coffers.  In  the  time  of  Napoleon  he  was  one  of  the 
richest  of  the  German  princes.  His  money — for  it  must  be  borne  in 
mind  that  it  was  his  private  property — was  invested  in  loans  and  mort- 
gages to  the  inhabitants  of  various  states  of  the  Continent. 

When  Napoleon  possessed  himself  of  the  territories  of  Hesse-Cassel, 
he  had  comparatively  little  difficulty  in  compelling  the  subjects  of  his 
newly-acquired  dominion  to  pay  their  debts  to  the  prince  into  the  exche- 
quer of  the  Conqueror.  This  Napoleon  could  effect  proprio  motu.  It 
was  not  so  easy  a  task  to  possess  himself  of  the  debts  due  from  foreign 
subjects  to  the  dethroned  prince.  He  did,  however,  in  great  measure, 
accomplish  this  object  also.  One  case,  the  celebrity  of  which  made  it 
the  theme  of  various  legal  treatises,  will  serve  to  illustrate  both  the  fact 
and  the  law. 

(/)  Pfeiffer,  p.  252.     Schweikart,  p.  8. 

(g)  Koch,  iii.  pp.  307,  308.  (A)  Pfeiffer,  pp.  246,  24T. 
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A  certain  Count  Von  Hahn,  the  possessor  of  large  landed  estates,  had 
borrowed  money  from  the  Prince  of  Hesse-Cassel.  The  Count  was  a 
subject  of  Mecklenburgh,  and  his  estates  were  in  that  duchy.  How  was 
Napoleon  to  obtain  *possession  of  this  portion  of  the  Prince  of  p.-,  9, 
Hesse-Cassel's  property,  which  consisted  in  the  mortgages  on  the  L 
Count's  estate? 

The  mortgage  was  duly  registered  in  the  proper  office  in  Mecklen- 
burgh. No  one  but  the  creditor  could  cause  that  mortgage  to  be  crossed 
out  or  recorded  as  extinguished ;  and  by  no  other  procedure  could  the 
debtor  obtain  a  valid  discharge. 

The  Duke  of  Mecklenburgh,  at  the  instance  of  Napoleon,  issued  an 
order  (Circular  Rescript^(i}  which,  after  reciting  that  Napoleon,  being 
possessed  of  the  Sovereignty  of  Hesse-Cassel,  was  possessed,  as  an  acces- 
sory to  the  principal,  of  the  debts  due  to  that  sovereignty,  directed  the 
Court  of  Registration  to  record  as  extinguished,  those  mortgages  in 
favour  of  Hesse-Cassel,  for  which  a  particular  discharge  or  receipt  had 
been  given  by  Napoleon,  or  by  his  appointee  for  that  purpose. 

This  Rescript  was  dated  the  15th  June,  1810.  It  appears  that  it  was 
obeyed,  but  that  a  particular  minute  of  the  circumstance  of  the  extin- 
guishment of  the  mortgage  was  also  recorded,  so  as  in  some  measure  to 
leave  open  the  question  of  the  lawfulness  of  the  discharge. 

The  affairs  of  the  Count  became  embarrassed,  and  after  his  death  credi- 
tors claimed  his  property ;  among  them  was  the  restored  Prince  of  Hesse- 
Cassel.  The  actor  commun  is  or  official  assignee  of  the  creditors  (to  use  the 
English  phrase)  brought  the  question  into  Court. 

The  Mecklenburgh  Court  of  Justice(&)  at  Giistrow  first  entertained 
the  question.  The  Prince  denied  both  the  validity  of  the  discharge, 
and  the  legality  of  the  Mecklenburgh  order  of  1810,  and  asserted  that 
Napoleon  possessed  himself  of  the  money  in  the  character  of  a  robber,  and 
not  of  a  Conqueror. 

The  international  character  of  Universities^)  has  been  *referred  r^-,  q-i 
to  in  an  earlier  part  of  this  work.     It  is  owing,  perhaps,  in  some  L 
degree  to  this  character  that  in  Germany  these  learned  institutions  pos- 
sess judicial  powers  in  questions  which  concern  the  interests  of  two  or 
more  German  States. 

This  matter  was  first  remitted  to  the  Prussian  University  of  Breslau. 
The  decision  of  this  tribunal  (29  May,  1824)  was  in  substance  that  the 
Prince  might  recover  that  portion  of  the  debt  which  had  not  been  actu- 
ally paid  in  money  to  Napoleon,  but  no  more.  It  had  happened  that  in 
many  cases  Napoleon  had  remitted — no  doubt  in  order  to  induce  pay- 
ment— a  considerable  portion  of  the  original  debt,  giving,  however,  a 
discharge  from  the  whole. 

Both  parties,  being  dissatisfied  with  this  judgment,  appealed  to  the 
Holstein  University  of  Kiel,  which,  however,  confirmed,  with  some  dif- 
ference as  to  the  costs,  the  sentence,  (24  March,  1831.)  But  from  this 

(i)  Schweikart,  pp.  4,  10. 

(k)  Then  called  Hof  and  Landgericht ;  now  Justiz-kanzlei. — Schweikart,  p.  10. 

(1)  Vol.  II.  p.  318. 
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sentence  the  Court  itself(m)  sanctioned  an  appeal  "ad  impartiales  exte- 
ros,"  that  is,  to  another  German  University,  (w) 

This  learned  body  delivered  at  great  length  the  reasons  of  their  judg- 
ment. 

They  rightly  said  that  the  real  question  was,  whether  Napoleon  had, 
or  had  not,  become  the  true  creditor  of  the  Hesse-Cassel  funds. (o)  They 
drew  a  broad  distinction  between  the  validity  of  acts  done  by  a  mere 
transient  Conqueror  and  acts  done  by  him  after  the  kingdom  had  been 
wholly  subdued,  and  the  subjects  had  either  expressly,  or  by  necessary 
implication,  accepted  him  as  their  ruler. 

In  the  former  case  the  Conqueror's  right  was  confined  to  the  effects  of 
his  private  acts,  to  the  occupatio  bettica,  and  required  actual  seizure  and 
possession  for  its  valid  exercise. 

In  the  latter  case  the  rights  and  title  of  the  Conqueror  had  been  rati- 
r#7in  ^e<^  ^7  the  Public  Act  of  the  State.  As  *Napoleon's  right  and 
-I  title  was  of  the  latter  kind,  the  fact  that  these  funds  were  the 
private  property  of  the  Prince,  and  not  the  public  property  of  the  State, 
became  of  no  importance.  There  were  not,  in  this  respect  at  least,  two 
questions,  (as  Pfeiffer  has  suggested,)  one  respecting  the  legal  validity 
of  the  acts  of  Napoleon,  another  respecting  those  of  Jerome,  King  of 
Westphalia ;  for  Napoleon  had  been  recognized  and  had  acted  as  Sove- 
reign of  Hesse-Cassel  before  he  delivered  that  country  to  his  broth er.(p) 
They  rejected  the  consideration  of  the  justice  or  injustice  of  the  war 
which  Napoleon  had  waged  against  the  Prince,  wisely  holding  that  the 
presumption  of  law,  upon  which  they  were  bound  to  act,  was  in  favour 
of  its  justice. (j)  Nor  did  it  matter  that  the  Prince,  instead  of  giving 
battle  to  Napoleon,  had  departed,  and  resigned  his  country  to  the  mili- 
tary occupation  of  the  enerny.(r)  They  pointed  out  that  the  Prince  had, 
from  the  time  of  his  departure  or  abdication,  been  an  active  enemy  of 
the  new  government  established  under  Napoleon  and  Jerome,  and  that, 
by  the  laws  of  all  countries,  the  property  of  a  person,  qui  sub  publico 
hoste  egit  against  the  state,  was  confiscable. 

They  rejected  the  doctrine  that,  because  the  Prince  had  retained  pos- 
session of  the  instruments  containing  the  written  acknowledgments  of  the 
debtors,  (schulddocumente,}  he  therefore  had  constructive  possession  of 
the  debts,  the  circumstances  being  considered  under  which  the  money 
had  been  borrowed, — (s)  adopting  the  principle  of  the  Roman  Law, 
"  Dissolutse  quantitatis  retentum  instrumentum  inefficax  penes  credito- 
rem  rernanere  ....  non  est  ambigui  juris. "(tf) 

r-^fr-,  c-i      *They  considered  how  the  question  was  affected  by  the  return 

-I  of  the  Prince,  and  by  his  reclamation  of  his  former  property,  and 

they  held  that  the  principle  of  the  decision  of  the  Amphictyons  in  the 

(m)  "  'Ad  impartiales  exteros'  von  Amtswegen  verschickt." — Schweikart,  p.  12. 
(n)  The  name  is  not  given  by  Schweikart.  (o)  Schweikart,  p.  14. 

(p)  Schweikart,  p.  25. 

(Q\  Menochius,  de  Prsesumt.,  1.  vi.  praesumt.  96,  num.  4,  et  17. 
(r)  Schweikart,  pp.  44,  45. 

(s)  Ib.,  55.     Cod.  de  Solut.  1.  viii.  t.  xliii.  ss.  4,  19.     Cod.  ad  Exhib.  1.  iii.  t.  xlii. 
8.  9.     Dig.  Cod.  1.  x.  t.  iv.  s.  18.     Cod.  DeposSti,  1.  iv.  t.  xxxiv.  s.  5,  in  fin. 
(t)  Cod.  de  Condict.  ex  Lege,  1.  iv.  t.  ix.  s.  2. 


CASE    OF    HESSE-CASSEL,    ETC.  489 

case  of  the  Thebans  and  Thessalians  was  sound  law,  and  that  it  had 
been  so  treated  by  almost  all  jurists,  ancient  and  modern. (w) 

They  considered  the  general  question  whether,  after  peace,  there  did  or 
did  not  take  place  a  restitutio  in  integrum  with  respect  to  those  who  had 
been  dispossessed  by  war. (a)  They  held  that,  even  according  to  the 
letter  of  the  Roman  Law,  the  restored  owner  must  take  the  property  as 
he  found  it,  and  was  entitled  to  no  compensation  for  the  damage  which 
it  might  have  suffered  in  the  interval ;  that  what  was  actually  gone  he 
could  not  claim  to  have  replaced ;  and  especially  that  what  the  public 
exchequer  (fiscus)  had  alienated  was  not  to  be  restored. (y) 

That  to  such  alienations  the  principle  of  all  law,  whether  private,  pub- 
lic, or  international,  was  expressed  in  the  words  of  the  Roman  Law, 
"Non  debit  quod  rite  et  secuudum  leges  ab  initio  actum  est,  ex  alio 
eventu  resuscitari."(z) 

It  was  impossible,  these  judges  observed,  to  consider  the  return  of  the 
Prince  as  a  continuation  of  his  former  government. 

He  had  not  been  constantly  in  arms  against  Napoleon,  and  at  last  suc- 
cessful, by  force  of  arms,  in  recovering  his  domains.  He  had  been 
treated  by  the  Peaces  of  Tilsit  and  Schbnbrunn  as  politically  extinct, 
and  the  King  of  *Westphalia  had  been  recognized  by  the  Con-  p,.-..  „-. 
tinental  Powers  as  Regent  of  Hesse-Cassel.(a) 

They  travelled  through  a  variety  of  Treaties(6)  to  show  that  the  con- 
ventional practice  of  states  is  in  accordance  with  this  view;  and  espe- 
cially, that  the  non  obstante  clause,  sometimes  found  in  Treaties — e.  g., 
"  non  obstante  toutes  donations,  concessions,  declarations,  confisca- 
tions"— (c)  applied  to  immovable  and  not  movable  property,  unless  the 
latter  were  specially  designated. 

They  remarked  that  the  Prince's  own  tribunals  of  Hesse-Cassel  had 
pronounced  (27th  June,  1818)  that  those  subjects  of  the  King  of  West- 
phalia who  had  paid  to  him  or  his  exchequer  their  debts,  and  received 
due  discharges,  could  not  be  legally  called  upon  to  pay  a  second  time ; 
and  they  thought  the  principle  of  that  decision,  as  well  as  the  authorities 
which  they  had  referred  to,  led  them  to  the  judicial  conclusion  that  all 
the  debts,  whether  the  whole  sum  had  been  paid  or  not,  for  which  dis- 
charges in  full  had  been  given  by  Napoleon,  were  validly  and  effectually 
paid ;  and  they  therefore,  so  far,  reversed  the  former  sentences,  leaving, 
it  should  seem,  both  parties  to  pay  their  costs. (c?) 

(u)  "  Und  so  urtheilen  fast  alle  altere  und  neuere  Rechtgelehrte,  welche  sich 
iiber  diesen  fall  geaussert  haben." — Schweikart,  pp.  58,  61. 

(x)  Ib.,  p.  67. 

(y)  "  Constitutio  autem  divas  memoriae  Zenonis  bene  prospexit  iis  qui  a  flsco  per 
venditionem  aut  donationem,  vel  alium  titulum  accipiunt  aliquid :  ut  ipsi  quidem 
eecuri  statim  fiant  et  victores  ezistant  sive  experiantur  sive  conveniantur." — Instit., 
1.  ii.  t.  vi.  14,  in  Jure. 

(z)  Cod.  de  Administ.  Tutor.,  1.  v.  t.  xxxvii.  s.  25. 

(a)  They  refer  to  Zachariah,  Ueber  die  Verpflichtung  zur  Aufrechthaltung  der 
Kegierung  des  Konigreichs  Westphalen.     Heidelberg,  1817. 

(b)  Schweikart,  pp.  14-19. 

(c)  Ib.,  p.  79  :  "  Nur  an  Immobilien  und  radicirten  Renten  nicht  an  bewegliche 
Sachem  wenn  dies  nicht  besonders  ausgedriickt  war." 

(d)  The  judgment  was  given  at  Mecklenburgh,  and  was  in  the  name  of  the 
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DLXXIII.  (2.)  The  restored  Prince  of  Hesse-Cassel  not  only  denied 
the  validity  of  the  alienation  of  the  Debts,  but,  as  has  been  said,(e)  of  the 
Domains  of  his  country. 

The  pretext  for  this  denial  was  mainly  founded  upon  a  misapplication 
(-£_..„-,  of  the  "lex  de  captivis  et  postliminio,"  in  the  *Roman  Law.  It 
J  was  manifest,  nevertheless,  that  the  analogy(/)  of  this  jurispru- 
dence failed  in  a  material  point.  The  law  in  question  applied  to  pro- 
petty  found  in  the  land  of  the  enemy  or  his  ally,  not  to  property  trans- 
ferred to  a  third  party,  and  certainly  not  to  property  so  transferred,  by 
the  deliberate  order  formally  enacted  and  legally  executed  of  a  de  facto 
sovereign,  acknowledged  by  the  subjects  over  whom  he  ruled,  and  recog- 
nized by  foreign  states.  (#) 

The  purchasers  of  these  domains  within  the  territory  of  Hesse-Cassel 
were  in  many  instances  deprived  of  their  possession,  which  had  been  de- 
livered to  them  with  every  formality  of  law.  The  possessor  of  the 
Freienhagen  estate,  for  instance,  was  driven  out  of  it  by  a  troop  of 
Hesse-Cassel  hussars. (h\  The  unfortunate  proprietors  appealed  in  vain 
to  the  Congress  of  Vienna.  But  Prussia,  through  the  mouth  of  her 
Chancellor,  Prince  von  Hardenberg,  declared  in  their  favour.  It  was 
true,  he  said,  that  the  additional  article  of  the  Peace  of  Paris  (30th  May, 
1814)  had  declared  the  Peace  of  Tilsit  (9th  July,  1807)  null  and  void  j 
"but  it  was  self-evident,"  he  said,  "that  this  article  only  applied  to  the 
mutual  public  relations  of  the  contracting  states,  not  to  private  relations 
between  individuals,  which  had  legally  arisen  during  the  continuance  of 
the  Peace  of  Tilsit.  It  would  he  a  manifest  injustice  to  declare  on  that 
account  contracts,  had  between  individuals  under  the  former  Westphalian 
r*7lsi  *G°vernment,  invalid,  which  contracts  had  been  sanctioned  by 
J  the  Government  which  the  Peace  of  Tilsit  had  recognized." 
Nevertheless,  the  Congress  of  Vienna  gave  no  aid  to  those  proprietors. 
The  Supreme  Court  of  Appeal  in  Cassel  was  stopped  by  an  inhibito- 
rium(ty  from  taking  cognizance  of  the  matter. 

The  German  Confederation  was  in  vain  appealed  to ;  it  either  could 
not  or  would  not  intervene  between  a  Sovereign  and  his  subjects  :  though 
the  question  appears  to  have  been  kept  open  before  this  modern  Am- 
phictyonic  assembly  ;(&)  for  Rotteck  complains  in  1837  that,  after  a 
lapse  of  more  than  twenty  years,  the  fate  of  many  proprietors  of  West- 
phalian domains  was  yet  undecided. (?) 

Grand  Duke ;  but  specifies  "  nach  eingeholtern  Rathe  auswartiger  Rechtsgelehrten 
fur  Recht."  See  the  Urtheil  itself,  Schweikart,  pp.  103,  104. 

(e)  Vide  ante,  p.  708. 

(/)  As  to  the  use  of  the  Roman  Law  in  deciding  international  questions,  vide 
ante,  Vol.  I.  s.  XL. 

Indeed  the  analogy  of  this  law  is  adverse  to  the  position;  it  recognizes  the  ne- 
cessity of  the  case  as  validating  an  act  which  infringed  the  rights  of  a  third  party ; 
e.  g.  it  compelled  the  father  returned  from  captivity  to  acknowledge  the  marriage 
of  his  son  made,  medio  lempore  without  his  consent, — a  great  violation  of  the  much 
prized  parental  right.  "  Non  mirum  (says  the  law)  quia  illius  temporis  conditio 
necessitasque  faciebat  et  publica  nuptiarum  utilitas  exigebat." — Dig.  xlix.  t.  xv.  12, 
3,  in  fine. 

(g)  Vide  ante,  Vol.  II.  c.  IV.  (A)  Rotteck,  Staats-Lexikon,  pp.  488,  490. 

(i)  Rotteck,  Staats-Lexikon,  p.  491.  (*)  Vide  ante,  Vol.  I.  c.  IV. 

(1)  Staats-Lexikon,  iv.  p.  521. 
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DLXXIV.  It  is  a  circumstance(m)  well  worthy  of  the  attention  of  the 
jurist,  the  statesman,  and  the  historian,  that  when  the  Allied  Powers  of 
Europe  overthrew  the  dynasty  of  Napoleon,  and  restored  to  the  countries 
which  he  had  subdued  their  legitimate  sovereigns,  there  were  but  two  or 
three  inferior  states,  and  those  in  Germany,(n)  which  attempted  to  de- 
prive proprietors  of  domains  acquired  by  them  under  the  authority  of 
their  de  facto  rulers.  Austria,  Prussia,  Russia,  the  Bourbon  Sovereigns 
in  France  and  Italy,  Sardinia,  and  the  Pope,  respected  the  law  of  reason, 
of  justice,  and  of  nations,  and  left  undisturbed  titles  so  acquired. 

The  discreditable  exception  of  these  German  States  arose,  no  doubt, 
in  some  measure  from  the  habit  which  their  rulers  still  retained  of  con- 
sidering the  power  which  they  as  sovereigns  possessed,  as  equivalent  to 
that  of  a  father  over  his  children,  and  of  treating  the  whole  country  as 
their  patrimony. 

On  the  other  hand,  the  general  acquiescence  of  restored  *Sove-  p,.-,  Q-, 
reigns  in  the  acts  of  the  Conquerors  or  Usurpers  was  more  re-  L 
markable,  because  the  Peace  of  Paris  (Art.  27)  had  only  protected  French 
subjects  in  their  possessions  acquired  "a,  titre  one"reux"  in  the  depart- 
ments of  Belgium,  the  left  bank  of  the  Rhine,  and  the  Alps  beyond  the 
limits  of  old  France.  Koch(o)  actually  defends  this  limitation  of  the 
general  amnesty  on  the  ground  that  the  Allies  would  otherwise  have  re- 
cognized the  usurpation  of  Napoleon,  and  his  authority  to  alienate  the 
domains  of  countries  which  he  had  conquered.  Therefore,  he  says,  the 
Allies  did  not  legalize  the  alienations  in  Holland,  in  the  Transrhenish 
Provinces,  in  the  Tuscan  or  Papal  States.  But  Koch's  reasoning  is  both 
inconsistent  and  unsound : — the  former,  because,  if  good  at  all,  it  was 
applicable  to  all  the  territory  acquired  by  France  since  the  Revolution, — 
the  latter,  because  it  is  contrary,  as  has  been  attempted  to  be  shown  in 
the  preceding  pages,  to  the  true  principles  of  International  Justice. 
Moreover,  he  admits  that  the  restriction  of  the  Amnesty  in  this  particu- 
lar was  solely  for  the  purpose  of  protecting  the  restored  monarch  of 
France  against  the  reclamations  and  solicitations  of  proprietors  who  had 
been  despoiled  during  the  reign  of  Napoleon. 

But,  as  has  been  seen,  the  good  sense,  if  no  higher  motive,  of  the  re- 
stored Sovereigns,  gave  an  almost  universal  application  to  the  principle, 
and  rejected  the  limitation. 


"CHAPTER  VII.  [*720] 

POSTLIMINIUM. — DECISIONS  IN  ENGLISH   COURTS  OF  JUSTICE. 

DLXXV.  THE  question  as  to  the  right  to  confiscate  the  Public  Debts 

(m)  Staats-Lexikon,  iv.  p.  483. 

(n)  Koch  say  (Traites  de  Paix)  Hanover  and  Hesse  only,  t.  iii.  p.  364,  (Brussels 
ed.  1838.) 

(o)  Rotteck,  Staats-Lexikon,  p.  364. 
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of  a  State  has  been  already  discussed,  and,  generally  speaking,  the  prin- 
ciples relating  to  this  subject  are  the  same  as  those  which  relate  to  the 
confiscation  of  Private  Debts. (a)  It  has  been  stated,  in  an  earlier  part 
of  this  volume,(i)  that  the  right  of  confiscating  the  private  debts  of  an 
enemy  is  a  corollary  to  the  right  of  confiscating  his  property.  That, 
however  rigorous  and  inexpedient  the  application  of  this  summum  jus 
may  be,  it  is  nevertheless  competent  to  an  enemy  to  exercise  it.  That 
this  position  is  supported  by  the  reason  of  the  thing,  and  by  the  autho- 
riety  of  jurists  and  judges  on  the  Continent  of  Europe  and  in  the  United 
States  of  North  America. 

DLXXVL  Nevertheless,  in  1817,  the  English  Court  of  King's  Bench 
made  a  decision (c)  wholly  at  variance  with  these  authorities.  A  Dane, 
who  had  been  for  many  years  naturalized  by  Act  of  Parliament,  and  re- 
sided in  this  country,  brought  an  action  in  the  English  Court  against  a 
Danish  subject,  who  had  been  arrested  and  held  to  bail  in  this  country. 
The  debt  had  been  contracted  in  England,  at  a  time  when  the  Danish 
debtor  was  resident  in  Denmark,  having  a  house  of  trade  established 
r*79li  there,  an(^  wnen  ^Denmark  and  England  were  at  peace  with  each 
-I  other.  Proceedings  had  been  instituted  in  the  Court  at  Denmark 
for  the  recovery  of  this  debt :  while  these  were  pending,  in  1807,  a  war 
broke  out  between  England  and  Denmark,  and  an  ordinance  was  there- 
fore made  by  the  latter,  dated  16th  August,  1807,  whereby  all  ships, 
goods,  moneys,  and  moneys'  worth  were  declared  to  be  sequestrated  and 
detained;  and  by  another  ordinance,  dated  9th  September,  1807,  all  per- 
sons were  commanded,  within  three  days  after  the  publication  thereof, 
to  transmit  an  account  of  the  debts  due  to  English  subjects,  of  whatso- 
ever nature  or  quality  they  might  be,  the  whole  of  which  were  directed 
to  be  paid  into  the  Danish  Treasury;  and  in  case  of  concealment,  the 
person  so  offending  was  to  be  proceeded  against  by  the  officers  of  the 
Exchequer;  and  Commissioners  were  appointed  to  receive  the  seques- 
trated debts :  to  them  the  debt  in  this  case  had  been  paid,  and  it  was 
contended,  for  the  defendant,  that  it  was  a  valid  discharge  according  to 
International  Law.  The  plaintiff,  on  the  other  hand,  contended, — (1.) 
That  the  ordinance  was  contrary  to  International  Law ;  (2.)  That  it  did 
not  appear  to  have  been  a  compulsory  payment  under  the  ordinance  ; 
(3.)  That  the  defendant,  being  a  Danish  subject,  paid  to  himself  in  pay- 
ing to  the  Government,  because  every  subject  of  a  State  is  deemed  to  be 
a  party  to  the  laws  of  his  own  Government. 

The  English  Court,  ^resided  over  by  Lord  Ellenborough,  pronounced 
in  favour  of  the  plaintiff,  and  against  the  validity  of  the  defence  which 
had  been  set  up.  The  Court  observed,  indeed,  that  the  ordinance  in 
question  had  not  been  followed  up  by  any  practical  measure  of  compul- 
sion upon  the  subjects  of  Denmark;  that  there  had  been  nothing  in  the 
nature  of  process  against  the  defendant  to  enforce  the  payment  of  this 
particular  debt — nothing  analogous  to  the  seizure  or  condemnation  of 
corporeal  things  taken  in  the  time  of  war;  and  that,  though  the  Seques- 

(a)  Vide  ante,  p.  133.     See,  too,  Story's  Conflict  of  Law,  ss.  334,  348,  351. 

(b)  Vide  ante,  pp.  132-4. 

(c)  Wolff  v.  Oxholm,  6  Maule  and  Selwyn's  Reports,  p.  100. 
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tration  Commissioners  were  informed  of  the  debt  in  1807,  the  defendant 
*did  not  pay  the  debt  till  1812.  Yet  the  Court,  in  fact,  decided  i-*™?-! 
upon  the  broad  ground  that  the  Danish  Ordinance  was  a  violation  L 
of  the  principles  of  International  Law.  The  principal  grounds  of  this 
decision  appear  to  have  been: — (1.)  The  language  of  Vattel,  in  which 
he  speaks  of  the  security  of  enemy's  money  in  the  public  funds,  the 
reason  of  which,  the  Court  said,  extended  equally  to  debts  owing  to  an 
individual  in  the  course  of  commerce  ;  it  was  said  that  Vattel,  in  laying 
down  that  a  Sovereign  might,  at  least,  prohibit  his  subjects  from  paying 
debts  pendente  bello,  intimated  a  doubt  as  to  the  right  of  confiscating 
debts;  and  that  the  right  was  properly  limited  to  its  operation  in  per- 
sonam,  upon  the  subject  of  the  state,  or  upon  his  property  within  the 
reach  and  control  of  that  state.  (2.)  That  the  language  of  Vattel 
with  respect  to  the  practice  of  Europe  as  to  not  confiscating  debts,  had 
become  so  general  that  the  confiscating  state  must  be  holden  to  violate 
the  public  faith.  (3.)  That,  in  spite  of  what  is  said  in  Treatises  as  to 
the  Law  of  England,  there  was  no  case  in  the  books  in  which  debts  had 
been  so  confiscated.  (4.)  That  even  in  the  time  of  Grotius(eZ)  doubts 
had  been  entertained  as  to  the  lawfulness  of  confiscating  debts ;  that  he 
expresses  no  opinion  in  favour  of  such  a  course,  but  rather  inclined  the 
other  way.  (5.)  That  the  reasoning  of  Puffendorf,  in  the  22nd  section 
of  the  sixth  chapter  of  the  eighth  book  of  his  Treatise,  "De  Jure  Natu- 
ral! et  Gentium/'  was  opposed  to  such  a  right. 

(6.)  Lastly  and  chiefly,  the  Court  said  that  it  was  admitted  that,  not- 
withstanding all  the  violent  measures  to  which  recourse  had  been  had 
during  the  extraordinary  warfare  that  characterized  those  times,  the 
Ordinance  of  the  Court  of  Denmark  stood  single  and  alone,  not  supported 
by  any  precedent,  nor  adopted  as  an  example  in  any  other  state.  They 
therefore  gave  judgment  for  the  plaintiff. 

*DLXXVII.  The  authority  both  of  Bynkershoek  and  of  the  r*793-, 
Dutch  Tribunals  is  directly  opposed  to  this  judgment.  "  Qua-  L 
propter  (he  says)  si  subditus  Principi  qui  credita  publicavit,  solverit  quod 
hosti  debebat  liberationem  contingere,  optima  jure  responsum  est.'Ye) 
His  authority  does  not  appear  to  have  been  cited  in  the  argument,  and 
to  have  been  but  slightly  referred  to  in  the  judgment.  And  it  seems  to 
the  writer  of  these  pages  that  the  opinion  of  Grotius  does  countenance 
the  doctrine.  The  passage,  "  Incorporalia  jura  quas  universitatis  fuerant, 
fient  victoris  quatenus  velint,"  cannot  be  otherwise  interpreted. 

The  famous  passage  in  Quintilian(/)  relating  to  the  remission  of  the 
Thessalian  debt  is,  as  has  been  shown,  referred  to  by  Grotius,  Puffen- 
dorf, and  Vattel ;  and  it  was  also  discussed  in  Wolff  v.  Oxholm.(#)  The 
question,  it  will  be  remembered,  was,  did  the  remission  of  the  debt  fall 
within  the /MS  victoris?  Quintilian  suggests  that  it  did  not  "quia  id 
dernum  sit  ejus  quod  ipse  teneat;  jus  quod  sit  incorporate  apprehend! 
manu  non  posse — non  in  tabulis  esse  jus.  These  and  other  arguments 

(d)  L.  iii.  c.  vii.  s.  4,  c.  viii.  s.  4. 

(e)  Consil.  Holl.,  t.  i.,  consil.  297,  cited  by  Bynkershoek,  Q.  J.  P.,  b.  i.  c.  vii. 
(/)  last,  Orat  V.  10.  (g)  6  Maule*&  Selwyn's  Rep.,  p.  92. 
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Grotius  condemns,^  while  mentioning  the  transaction  as  exemplifying 
his  position,  that^'wra  incorporalia  do  belong  to  the  victor;  and  yet  the 
jud^e  in  Wolff  v.  Oxholm  says  that  because  he  does  not  go  on,  as  Vattel 
did,  to  express  a  conclusion  that  private  debts  may  be  confiscated, 
"there  is  nothing  in  the  works  of  that  very  learned  author  (Grotius) 
which  can  give  a  countenance  to  such  a  right."(i)  Surely  this  is  an 
inaccurate  and  erroneous  statement.  Heffters,  whose  opinion  is  on  the 
whole  in  favour  of  the  continuing  liability  of  the  creditor,  and  who  there- 
...  fore  adopts  the  argument  of  *Quintilian,  admits  that  he  has  to 
L  ^  -I  contend  against  the  opinion  of  a  phalanx  of  International 
Jurists.  (&) 

In  this  decision  of  the  English  Court,  the  authority  of  Vattel  appears 
to  have(Z)  been  greatly  overestimated  and  not  a  little  overstrained,  the 
inferences  from  the  language  of  Grotius  and  Puffendorf  to  be  ingenious 
rather  than  sound :  while  to  the  high  authority  of  Story  and  the  Ame- 
rican Tribunals,  no  allusion  appears  to  have  been  made  by  counsel  or 
judge. 

The  question  for  the  International  Jurists  who  review  this  judgment 
is,  really  this,  whether  the  practice  of  nations  was  so  rooted  and  con- 
firmed in  opposition  to  the  strict  right  as  to  have  superseded  it — whether, 
to  repeat  a  former  passage  in  this  work,  this  was  one  of  those  cases  in 
which  a  usage,  which  had  its  origin  in  the  precarious  concession  of 
Comity,  had  become  transferred,  through  uninterrupted  exercise  and 
the  lapse  of  time,  into  the  certain  domain  of  Right.(»i) 

It  must  be  remembered  that  this  was  a  decision  against  a  foreigner  for 
obeying  the  law  of  his  own  country,  and  that  this  law  was  warranted  by 
the  authority  of  most  eminent  jurists  and  judges.  There  were,  no 
doubt,  traces  of  mala  fides  in  this  case,  which  had  their  effect  upon  the 
minds  of  the  English  judges;  but,  as  far  as  the  general  principal  is  con- 
cerned, the  decisions  of  the  American,  Dutch,  and  German  Courts  (none 
of  which,  strange  to  say,  were  quoted,)  appear  much  sounder;  and  per- 
haps, if  the  occasion  should  present  itself,  the  decision  of  Lord  Ellen- 
borough  might  be  reversed  in  England.  It  was  the  decision  of  a  single 
Court  not  much  accustomed  to  deal  with  questions  of  International  Law. 
l~*79Vl  M°reover  the  argument  was  not,  as  in  the  case  of  *Potts  v. 
-I  Bell,(w)  before  Lord  Kenyon,  or  in  the  more  recent  slave  case 
of  the  Felicidade,  argued  with  the  assistance  of  Civilians,(o)  and  some 
of  the  principal  International  authorities  were  not  referred  to. 

DLXXVIII.  Where  a  Treaty  has  awarded  compensation  for  confis- 
cated property,  there  have  been  various  decisions  in  England  upon  cases 
alleged  to  fall  under  this  category :  they  have  been  principally  decided 
by  the  Privy  Council,  on  appeal  from  Commissioners  appointed  to  inquire 
into  the  claims.  Among  the  principal  cases  the  following  relate  to  In- 

(h)  L.  iii.  c.  v.  s.  7T.  (»)  6  Maule  &  Selwyn's  Rep.,  p.  103. 

(A)  "  Die  meisten  Publicisten  haben  sich  in  lange  Reihefolge  fur  ein  solchea 
Verfugungsrecht  ausgesprochen,  u.  s.  w." — Heffters,  p.  131. 
(1)  L.  iii.  c.  viii.  s.  4.  (m)  Vol.  I.  p.  161. 

(n)  8  Durnford  &  East's  Rep.,  p.  548. 
(o)Vide  ante,  Vol.  I.  p.  333.    Denison's  Crown  Cases  reserved,  vol.  i.  p.  154. 
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dividuals.  It  has  been  decided  by  the  Privy  Council  that  a  person  who 
possesses  the  characters  both  of  a  French  subject  under  the  Municipal 
Law  of  France,  and  of  a  British  subject  under  the  Statute  13  Geo.  3,  c. 
26,  as  the  grandson  of  a  natural-born  British  subject,  although  both  he 
himself  and  his  father  were  born  in  a  foreign  country,  is  not  entitled  to 
claim  compensation  for  a  loss  he  has  sustained  from  a  confiscation  of  his 
property  by  the  French  Government  under  a  Treaty  between  Great  Bri- 
tain and  France,  giving  compensation  for  such  a  loss  to  British  subjects. (p) 
That  an  Englishman  who  has  taken  out  letters  of  naturalization  in 
France  is  not  entitled  to  compensation  as  a  British  subject  under  such 
a  Treaty. (g)  That  the  foreign  wife  of  a  British  subject  is  not  entitled  to 
compensation  for  the  loss  of  her  separate  property,  under  a  Treaty  pro- 
viding for  such  a  compensation  for  British  subjects,  unless  she  has  her- 
self acquired  a  domicile  in  Great  Britain  at  the  time  of  her  loss.M  That 
a  foreigner  domiciled  in  Great  Britain  is,  *under  such  a  Treaty,  r^7nfi-i 
entitled  to  claim  compensation  for  his  losses. (s) 

The  same  Judicial  body  has  decided,  with  respect  to  Corporations, 
that  a  corporation  of  British  subjects  in  a  foreign  country,  existing  for 
objects  in  opposition  to  British  law,  and  under  the  control  of  a  foreign 
government,  is  not  entitled  to  claim  any  compensation  from  the  govern- 
ment of  the  country  in  which  they  existed  for  the  confiscation  of  their 
property  under  a  Treaty  giving  the  right  to  British  subjects. (tj  It  has 
been  also  decided  that  the  individual  members  of  such  a  corporation  are 
also  equally  incapacitated  from  making  any  claim,  as  British  subjects, 
from  the  loss  of  their  income  arising  from  the  funds  of  such  a  corpora- 
tion. («)  That  a  corporation  of  Irishmen,  existing  in  a  foreign  country, 
and  under  the  control  of  a  foreign  government,  must  be  considered  as  a 
foreign  corporation,  and  is  not  therefore,  entitled  to  claim  compensation 
for  the  loss  of  its  property,  under  a  Treaty  giving  the  right  of  doing  so 
to  British  subjects. (x\  That  it  makes  no  difference  whether  the  pur- 
poses for  which  such  a  corporation  existed  were  or  were  not  contrary  to 
the  law  of  Ireland. (y) 

And  generally  the  English  Privy  Council  has  decided,  that  a  country 
re-conquered  from  an  enemy  reverts  to  the  same  state  that  it  was  in  before 
its  conquest.  The  British  inhabitants  of  a  part  of  the  French  dominions 
which  was  conquered  by  the  Dutch,  and  afterwards  re-conquered  by  the 
French,  ought  therefore,  the  Privy  Council  decided,  to  have  had,  after 
the  re-conquest  of  that  part,  the  same  *protection  that  they  were  r#79>T-i 
entitled  to  under  a  Treaty  of  Commerce  of  1786,  and  they  awarded  L 
compensation  in  respect  of  losses  after  the  re-conquest,  incurred  by  seques- 

' p)  Drummond's  Case,  2  Knapp's  Privy  Council  Rep.,  p.  295. 

~q)  Tanning's  Case,  Ib.,  p.  301. 

r)  Countess  de  Conway's  Case,  2  Knapp's  Privy  Council  Rep.,  p.  364. 

«)  Countess  de  Conway's  Case,  2  Knapp's  Privy  Council  Rep.,  p.  364. 

(t)  Daniel  v.  Commissioners  for  Claims  in  France,  2  Knapp's  Privy  Council 
Rep.,  p.  23. 

(«)  Ibid. 

(z)  Long  v.  Commissioners  for  Claims  on  France,  2  Knapp's  Privy  Council 
Rep.,  p.  51. 

(y]  Ibid. 
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tration  of  their  property  in  contravention  of  that  Treaty  by  the  French 
Government,  (z) 


[*728]  *CHAPTER    VIII. 

DOCTRINE  OP  POSTLIMINIUM  AS  TO  PRIVATE  RIGHTS  AND  PROPERTY 
WHICH  HAVE  BEEN  DURING  THE  WAR  UNDER  THE  DOMINION  OF 
THE  ENEMY,  AND  NOT  CONFISCATED  BY  THE  STATE. 

DLXXIX.  WE  have  now  inquired  into  the  effect  of  Peace  upon  the 
Public  Property  and  contracts  of  States;  (II.)  it  remains  to  consider  the 
effect  of  Peace,  so  far  as  the  State  is  concerned,  upon  the  Private  Rights, 
Property,  and  Contracts(a)  of  the  subjects  of  the  contracting  parties  who 
have  been  Belligerents,  and  also  partially  and  incidentally  upon  the  sub- 
jects of  Neutrals.  The  General  principles  which  it  is  important  to  lay 
down  are  these : — First,  that  a  distinction  is  to  be  observed  between  the 
question  of  the  competency  of  the  State  to  sacrifice  for  public  domestic 
purposes  the  property  of  the  Individual,  together  with  the  right  of  com- 
pensation thereby  accruing  to  him,  and  the  question  with  respect  to  the 
competency  of  the  State  to  surrender  property  of  Individuals  to  Foreign 
States.  The  former  question  is  one  of  Public  if  not  of  Municipal  Law, 
the  latter  is  one  of  International  Jurisprudence ;  or,  as  it  is  clearly  stated 
by  Grotius  ;(&)  "  externis  qui  cum  Rege  contrahunt  sufficit  factum  Regis 
non  tantum  ob  praesumtionem  quarn  secum  adfert  dignitas  personae, 
verum  etiam  ob  Gentium  Jus,  quod  bona  subditorum  obligari  ex  facto 
regis  patitur,"  it  is  only  necessary,  in  applying  the  principle  contained 
r*79Qi  *n  passage,  *to  bear  in  mind  that  Grotius  must  be  considered 
•J  to  use  the  expression  Rex  as  synonymous  with  the  constitutional 
government,  whatever  it  may  be,  of  the  state. 

Secondly.  The  losses  of  Private  Persons,  like  the  losses  of  the  State, 
inflicted  by  the  war,  cannot,  unless  in  the  event  of  a  special  convention 
to  that  effect,  be  recovered  after  the  peace. (5) 

Thirdly.  Obligations  under  which  either  the  State  or  Private  Persons, 
members  of  it,  lie  to  Private  Persons  members  of  another  State,  due  be- 
fore the  war,  are,  generally  speaking,  not  cancelled  by  the  war,  but  sleep 
during  its  continuance  and  awaken  at  its  close. (t?) 

DLXXX.  We  have  considered  the  doctrine  of  Postliminium  as  grow- 
ing out  of  the  silence  of  the  Treaty  which  concludes  the  Peace  in  its  ap- 
plication to  States  and  Public  Property.  We  have  now  to  consider  the 
same  doctrine  in  its  application  to  Private  Persons,  Rights,  and  Pro- 
perty. 

This  consideration  will  relate  to  the 

(z)  Gumbe's  Case,  2  Knapp's  Privy  Council  Rep.,  p.  369. 

(a)  Vide  ante,  p.  104.  (6)  L.  iii.  c.  xx.  s.  10. 

(c)  Grot.,  1.  iii.  c.  xx.  s.  15.  (d)  Ib.,  s.  16. 
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1.  Personal  Status. 

2.  Immovable  Property  (imnwbilia.} 

3.  Movable  Property  (mobilia.} 

4.  Obligations  such,  as  Contracts,  Debts  (jura  incorporalia ;  Forde- 
rungsrechte.) 

To  all  these  subdivisions  of  the  subject  the  general  principles  men- 
tioned at  the  beginning  of  this  chapter  are  of  course  applicable  :  and  it 
may  be  added  that  it  is  a  proposition  equally  affecting  both  kinds  of  pro- 
perty, that  the  property  of  one  enemy  found  within  the  territory  of 
another  at  the  time  of  the  declaration  or  breaking  out  of  war,  and  which 
has  not  been  confiscated  pending  the  war,(e)  may  be  claimed  by  its 
owner  at  the  end  of  the  war.(/) 

DLXXXI.  (1.)  With  respect  to  Personal  Status, (a)  *the  doc-  r^7qm 
trines  of  the  Roman  Law  form  a  very  small  part  of  International  L 
Law.  By  the  latter  the  right  of  Postliminium  and  the  recovery  of  Per- 
sonal Status  is  not  always  taken  away  from  an  individual  unless  by  the 
municipal  law  of  his  own  country,  or  by  the  express  stipulation  of  the 
Treaty. 

The  Roman  Law  might  furnish  some  analogies  for  determining,  when 
the  captivity  of  a  prisoner  of  war  was  at  an  end,  whether  if  his  freedom 
had  been  obtained  by  breach  of  his  parole  of  honour,  or  whether,  when 
he  had  escaped  into  a  neutral  territory,  he  ought  or  ought  not  to  be  de- 
livered back  to  the  enemy.  But  these  are  causes  not  relating  to  the  sub- 
ject now  under  consideration.  And  with  respect  to  those  Private  Rights 
which  are  restored  by  Postliminium,  it  may  be  said,  generally,  that  under 
this  category  are  included  all  Rights  appertaining  to  Person,  or  Property, 
or  to  Obligation.  International  Law  rejects  all  distinctions  of  the  Roman 
Law  upon  this  point. 

There  are,  indeed,  two  ways  by  which  this  Postliminium  of  Rights,  so 
to  speak,  may  take  effect. 

a.  When  the  prisoner  returns  during  war  and  re-enters  upon  the  Rights 
taken  from  him  during  the  period  of  his  captivity.  This  is  a  subject 
which  has  been  already  discussed  in  the  earlier  pages  of  this  volume. 

/?.  When  the  original  owner  claims,  after  the  restoration  of  peace, 
Rights  forcibly  taken  from  him  by  the  enemy  during  war.  It  is  with 
this  predicament  that  we  are  now  concerned. (A) 

DLXXXII.  As  to  the  Personal  Status,  it  unquestionably  returns  with 
all  its  incidents,  unless,  indeed,  it  should  have  been  affected  by  traitorous 
dealings  with  the  enemy  during  the  war.  But  this,  and  also  the  ques- 
tion as  to  any  claim  to  a  return  of  the  profits  of  any  office  from  which  a 
person  may  have  been  ejected  during  the  war,  are  matters  of  public  and 
constitutional,  not,  strictly  speaking,  of  International  Law.  But  it  may 
be  observed  that,  as  to  the  relation  of  marriage,  *of  which  the 
earlier  Roman  Law  appears  to  have  required  a  reintegratio,  there 

(e)  Vide  ante,  pp.  115,  116,  117,  121. 

(/)  The  Adventure,  1  Curtis's  (Amer.)  Rep.,  p.  103. 

(g)  Heffters,  s.  189.  (A)  Dig.,  lix.  tit.  i. 
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is  no  doubt  that  it  remains  unaffected  by  the  captivity  of  either  party  to 
the  contract. (i) 

DLXXXI1I.  (2.)  With  respect  to  Immovable  Private  Property,  it 
has  been  already  observed  that  the  laws  which  relate  to  the  effect  of 
peace  upon  Public  and  Private  Property  are  in  principle  the  same,  and(&) 
that  the  rule  of  International  Law  is  that  the  Immovable  Property 
returns,  on  Peace  being  made,  to  its  original  owner,  unless  there  has 
been  an  express  stipulation  to  the  contrary.^ 

The  conqueror  dethrones  the  sovereign  and  assumes  the  dominion  of 
the  conquered  territory ;  but  as  a  general  rule  he  does  no  more.  It  has 
been  well  laid  down  by  the  tribunals  of  the  North  American  United 
States  that  the  modern  usage  of  nations,  that  large  and  important  part 
of  International  Law,  would  be  violated — the  sense  of  justice  and  of 
right,  which  is  felt  and  acknowledged  by  the  civilized  world,  would  be 
outraged,  if  Private  Property  were  generally  confiscated  and  Private 
Rights  annulled.  The  people,  indeed,  change  their  allegiance,  their 
relation  to  their  ancient  sovereign  is  dissolved ;  but  their  relation  to  each 
other  and  their  Rights  of  Property  remain  undisturbed.  And  it  may  be 
observed  that  this  doctrine  applies  even  more  strongly  to  »n  amicable 
cession  of  territory.  The  cession  of  a  territory  by  its  owner  from  one 
[-#7001  s^ate  to  another,  while  it  conveys,  in  intent  at  least,  *both  the 
J  lands  and  the  people  who  inhabit  them,  must  be  by  moral  neces- 
sity understood  to  pass  the  sovereignty  only,  and  not  to  interfere  with 
the  Private  Property  of  individuals. (m) 

DLXXXIV.  It  may  be  observed,  with  respect  to  both  kinds  of  pro- 
perty, according  to  the  authority  of  Vattel,  those  things,  of  which  the 
restitution  is,  without  further  explanation,  simply  stipulated  in  the 
Treaty  of  Peace,  are  to  be  restored  in  the  same  state  in  which  they  were 
when  taken ;  for  the  word  "  restitution"  naturally  implies  that  every- 
thing should  be  replaced  in  its  former  condition.  Thus,  the  restitution 
of  the  thing  is  to  be  accompanied  with  that  of  all  the  Rights  which  were 
annexed  to  it  when  taken.  But  this  rule  must  not  be  extended  to  com- 
prise those  changes  which  may  have  been  the  natural  consequences  and 
effects  of  the  war  itself,  and  of  its  operations.  A  town  is  to  be  restored 
in  the  condition  it  was  in  when  taken,  as  far  as  it  still  remains  in  that 
condition,  at  the  conclusion  of  the  peace.  But  if  the  town  has  been 
razed  or  dismantled  during  the  war,  that  damage  was  done  by  the  right 
of  arms,  and  is  buried  in  oblivion  by  the  Act  of  Amnesty.  We  are 

(i)  See  the  provisions  in  the  Roman  Law,  1.  xii.  t.  xxv.  (xxxvi.)  s.  1.  de  Re  Milit. 
Nov.  xxii.  c.  vii.  (k)  Vide  ante,  p.  135. 

(I)  Heffters,  s.  190.  "Integer  autem  populus  si  vel  propriis  viribus,  vel  sociorum 
armis  jugum  hostile  excusserit,  sine  dubio  libertatem  et  statum  antiquum  recu- 
perat.  Quod  si  autem  aliqua  pars  bonorum,  quse  antea  ad  ipsum  pertinuerant, 
adhuc  sub  potestate  hostis  remaneat,  ad  illam  recuperandara  praetensionem  retinet, 
quamdiu  bellum  pace  nondum  fuit  compositum." — S.  Puffendorfii  de  Jure  Nat.  et 
Gent.,  1.  viii.  c.  vi.  s.  26. 

See  Memorandum  of  Sardinia  as  to  the  sequestration  by  Austria  of  the  property 
of  Lombardo- Venetians  who  had  become  Sardinian  subjects. — Annuaire  des  Deux 
Mondes,  (1852-3,)  p.  915. 

(m)  C.  J.  Marshall,  in  United  States  v.  Percheman.  7  Peters'  (Amer.)  Rep.,  pp. 
80,  77. 
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under  no  obligation  to  repair  the  ravages  that  have  been  committed  in  a 
country  which  we  restore  at  the  peace ;  we  restore  it  in  its  existing  state. 
But,  as  it  would  be  a  flagrant  perfidy  to  ravage  that  country  after  the 
conclusion  of  the  peace,  the  case  is  the  same  with  respect  to  a  town 
whose  fortifications  have  escaped  the  devastation  of  war  :  to  dismantle  it 
previous  to  the  restoration  would  be  a  violation  of  good  faith  and  honour. 
If  the  captor  has  repaired  the  breaches,  and  put  the  place  in  the  same 
state  it  was  in  before  the  seige,  he  is  bound  to  restore  it  in  that  state. 
If  he  has  added  any  new  works,  he  may  indeed  demolish  these :  but  if 
he  has  razed  the  ancient  fortifications,  and  constructed  others  on  a  new 
plan,  it  will  be  necessary  to  come  to  a  particular  agreement  respecting 
this  improvement,  or  accurately  to  define  in  what  condition  the  place 
shall  be  *restored.  Indeed,  Vattel  adds,  this  last  precaution  r*7qq-i 
should  in  every  case  be  adopted,  in  order  to  obviate  all  dispute  L 
and  difficulty,  (w) 

It  is  a  maxim,  however,  of  universal  justice  (though  Pando  complains 
of  its  frequent  violation  in  Spain  during  the  recent  civil  wars  of  that 
country,)  that  if  the  thing  restored  have  been  improved  by  the  temporary 
owner,  the  value  of  the  improvement  should  be  defrayed  to  him  before 
he  delivers  it  back  to  the  original  owner. (o\ 

DLXXXV.  The  English  Prize  Statute  contains  the  following  pro- 
visions respecting  the  authority  of  the  Prize  Court  after  the  war  is 
over : — 

"  This  Act  shall  continue  in  force  during  the  present  war,  and  no 
longer,  save  and  except  as  to  all  such  matters  and  things  as  shall  then 
be  depending  in  judgment  in  the  Court  of  Admiralty,  or  before  the  Judi- 
cial Committee  of  the  Privy  Council,  or  in  any  Court  of  Record  within 
her  Majesty's  dominions,  at  the  time  when  the  present  war  shall  cease, 
and  also  save  and  except  as  to  the  carrying  out(j>)  and  finally  disposing 
of  all  such  other  matters  or  things  as  shall  arise  out  of  the  present  war, 
in  reference  to  the  Provisions  of  this  Act ;  and  also  save  and  except  as  to 
all  offences  which  may  have  been  committed  against,  and  *all  p^o^n 
penalties  and  forfeitures  which  may  have  been  incurred  under  L  J 
the  Provisions  of  this  Act,  in  respect  whereof  proceedings  shall  and  may 
be  taken  as  if  this  Act  still  continued  in  force. "(j) 

DLXXXVI.  (3.)  With  respect  to  Movable  Property. 

(n)  Vattel,  1.  iv.  c.  iii.  s.  31. 

(o)  Pando  (tit.  tercero,  seccion  cuarta,)  De  las  hostilidades  contra  las  cosas  del 
enemiffo  en  la  guerra  Jerrestre:  "  Antiguamente  no  se  hacia  distincion  entre  las 
propriedades  de  los  subditos  y  las  de  los  soberanos:  a  todos  se  les  miraba  como 
a  enemigos  y  se  les  trataba  con  la  misma  dureza.  La  politica  moderna  bajo  el 
influjo  de  nociones  mas  sanas  ymas  analogas  a  los  progresses  de  larazon  huinana 
ha  modificado  esa  rigorosa  e  injusta  jurisprudencia:  y  en  general  se  respetan  las 
propriedades  particulares.  .  .  .  Cualquiera  que  en  el  dia  de  otra  manera  obrara, 
seria  reputado  con  razon  como  violador  del  derecho  de  gentes,  porque  haria  el  mal 
sin  utilidad  para  el  objeto  de  la  guerra." — Pando,  p.  392. 

"  Generalmente  fue  violado,  lo  decimos  con  amargura,  varias  veces  en  nuestra 
Espana  el  principio  que  presente  se  el  adquirente  ha  hecho  mejoras  reales  en  la  cosa 
que  a,  restituir  se  la  obliga,  puede  exigir  que  se  le  indemnice.  '  Petitor  ex  aliena 
jacturS,  lucrum  facere  non  debit.' — Ib.,  p.  412. 

(p)  A  barbarism  meaning  carrying  into  effect,  or  executing. 

(q)  17  Viet.  c.  xviii.  s.  57,  (Act  for  Manning  the  Navy.) 
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It  is  a  well  established  rule  of  International  Law  that  if  a  Treaty  of 
Peace  contains  no  especial  provisions  relative  to  Movable  Property  cap- 
tured during  the  war,  that  such  property  remains  in  the  condition  in 
which  it  exists  at  the  time  of  the  conclusion  of  the  Treaty,  and  the  title 
of  the  de  facto  possessor(r)  is  thereby  tacitly  and  by  implication  con- 
firm ed.(s) 

The  intervention  of  hostilities  puts  the  property  of  an  enemy  in  such 
a  situation  that  confiscation  may  ensue ;  but  unless  some  step  is  taken 
for  that  purpose,  unless  there  is  some  legal  declaration  of  the  forfeiture, 
the  right  of  the  owner  revives  on  the  return  of  Peace.  This,  Lord 
Stowell  observes,  is  an  acknowledged  principle  of  the  Common  Law  of 
England,  which  it  has  borrowed  from  the  stores  of  International  Juris- 
prudence.^) 

At  the  same  time  due  vigilance  must  be  used  by  the  claimant  in  such 
cases.'  No  Court  of  International  Law  will  allow  itself  to  be  the  deposi- 
tory of  slumbering .  rights  and  antiquated  claims  after  a  lapse  of  time 
when  it  may  be  impossible  to  ascend  to  the  whole  justice  of  the  case, 
^e  *max^m  "vigilantibus  non  dormientibus  subveniunt  leges" 
is  a  principle  of  limitation  inherent  in  every  sound  system  of 
jurisprudence,  (u) 

DLXXXVIL  It  is  a  very  general  modern  International  usage  to  con- 
sider that  the  movables  on  land(x}  of  individuals  who  have  taken  no  part 
in  the  war  are  exempted  from  hostilities  and  from  consequent  capture  or 
confiscation.  This  is  a  matter,  however,  of  Comity,  not  of  strict  Eight. 

DLXXXVIII.  It  remains  to  say  a  word  upon(y)  the  question  of  Obli- 
gations existing  before  the  war,  and  more  especially  upon  such  as  relate 
to  covenants  and  debts.  So  far  as  this  subject  relates  to  transactions 
between  states  and  the  individuals  of  other  states,  it  has  been  already 
considered. 

DLXXXIX.  The  sound  rule  of  International  Law  is  that  war  suspends 
but  does  not  annul  obligations  contracted  between  individuals  of  differ- 
ent countries  before  its  existence,  or,  as  it  has  been  happily  expressed : 
"Jus  exigendi  nobis  quaesitum  fuit  ante  bellum,  hoc  jus  non  desinit 
nostrum  esse  existente  bello,  utpote  quo  non  jus  tollitur  sed  juris  exe- 
cutio."(z) 

DXC.  The  principle  of  this  rule  covers  the  case  of  penal  damages  due 

(r)  Thus,  in  the  case  of  the  Peregrinus  who  could  not  acquire  property  by 
mancipatio  or  by  in  jure  cessio,  the  Preetor  recognized  a  de  facto  possession  as  a 
principle  of  the  jus  gentium,  and  indeed  of  the  jus  inter  gentes,  for  Puchta  remarks, 
Instit.  i.  p.  360,  "Denn  so  geschiet  die  Erwerbung  im  Krieg  die  unter  alien  Volken 
gilt."  Heffters  says  :  "Vermoge  eines  allgemeinen  internationalen  Herkommens." 
— s.  190. 

(«)  1  Kent's  Comm.  p.  117,  (111.)  See  too  Mably,  vol.  i.  p.  143,  some  good  re- 
marks on  the  true  title  of  conquest.  Giintter,  ii.  pp.  20,  113,  (Erwerbung  im 
Kriege.) 

(t)  Nuestra  Senora  de  Los  Dolores,  1  Edwards,  (Ad.  Rep.,)  p.  60. 

(u)  The  Rebecca,  5  Robinson's  Ad.  Rep.  p.  105.  The  Mentor,  1  Robinson,  180, 
note. 

(x)  "  Con  excepcion  de  las  buques  de  guerra  y  armadores,"  Pando  remarks, 
p.  407. 

(y)  1  Curtis's  (Amer.)  Digest,  pp.  484,  485,  British  Debts. 

(z)  S.  Cocceii,  1.  vii.  c.  vii.     Grotius  Illustr..  t.  v.  p.  502,  503. 


POSTLIMINIUM  AS  TO  PRIVATE  RIGHTS,  ETC.   501 

to  a  private  person  :  but  if  the  war  should  happen  to  have  been  waged 
on  account  of  an  injury  done  to  a  private  person,  then  the  payment  of 
his  damages  should  be  expressed;  for  it  requires  but  a  slight  conjecture 
to  found  the  remission  of  a  penalty.  "  Poanae,"  Grotius(a)  says,  "  sem- 
per aliquid  odii  habeant;  levis  verborum  conjectura  sufficit  ut  hoc  quoque 
donatum  intelligatur." 

*The  learned  Samuel  Cocceius  expresses  his  opinion  upon  this  r^oc-i 
curious  and  not  uninteresting  point,  as  follows : — 

"  Quoad  debita  pcenalia  certum  est,  salvam  esse  actionem  non  obstante 
pace,  si  privatis  poena  debetur :  nam  hie  quoque  valet  ratio,  quod  debita 
ilia  non  sint  belli  jure  quaesita,  sed  bello  tantum  exigi  vetita.  Adeoque 
si  civis  hostium  ante  coejptum  bellum  in  nostro  territorio  adulterium  com- 
misit,  vel  homicidium  perpetravit,  finite  bello  ideo  conveniri  et  puniri 
potest.  Si  ipsa  civitas  poenam  debet,  uti  si  hostis,  cum  quo  pax  inita 
est,  extra  praesentis  belli  causam,  olim  cives  nostros  violavit,  eos  occidit, 
vel  res  eorum  rapuit,  nee  durn  satisfecit,  quaeritur,  an  adhuc  satisfactio 
peti  possit  ?  Merito  id  affirmamus.  Tot  enini  sunt  actiones,  quot  debita, 
et  qui  ex  una  causa  bellum  gerit,  ac  de  ea  transigit,  ideo  reliquis  debendi 
causis  non  renunciat,  haec  enim  belli  causa  neque  fuit  disceptata,  adeoque 
nee  pace  sopita  videri  potest ;  adeoque  salvum  jus,  salvaque  actio  manet 
exigendi  poenam  ab  ipsa  civitate,  si  ilia  reos  vel  dedere  vel  punire  nolit. 

"  Neque  obstat,  quod  hac  ratione  pax  non  satis  pax  vidsetur,  si  veteres 
ad  bellum  causas  relinquat.  Resp.  1.,  haec  ratio  aeque  ad  causas  civiles 
pertinet,  nam  si  hostis  antiqua  debita  solvere-  recusat,  itidem  pax 
veteres  ad  bellum  causas  relinqueret.  Resp.  2.,  pax  satis  pax  manet, 
quoad  causam,  quae  in  lite  fuit,  et  jam  sopita  est :  et  si  pax  relinquit 
veteres  ad  bellum  causas,  id  ex  injuria  alterius  civitatis  oritur,  quse,  dum 
jus  mini  non  tribuit,  causam  dat  bello."(Z>) 

The  general  rule  as  to  the  revival  of  Obligations  at  the  close  of  the 
"War  and  the  restoration  of  Peace,  is  thus  laid  down  by  Grotius :  "  Non 
tamen  et  quae  privatis  deberi  coeperunt  belli  tempore  condonata  censeri 
debent,  nam  hsec  non  belli  jure  quaesita  sunt,  sed  bello  tantum  exigi 
vetita.  Itaque  sublato  impedimento  vim  suam  retinent/Yc) 

*DXCI.  It  often  happens  that  the  consideration  of  the  effect  [-#707-1 
of  conquest  upon  Private  Rights  gives  rise  to  a  question  of  the  L 
largest  magnitude  and  gravest  importance,(cZ)  namely,  the  effect  of  this 
event  upon  the  allegiance  of  the  inhabitants  of  the  conquered  country. 
This  is  a  question  which  requires  to  be  examined  with  reference  to  two 
predicaments ;  viz. : — 

1.  The  effect  of  a  foreign  conquest  upon  the  allegiance  of  the  con- 
quered. 

2.  The  effect  of  conquest(e)  by  one  of  the  parties  in  a  civil  war  upon 
the  allegiance  of  the  adherents  of  the  defeated  party. 

(a)  L.  iii.  c.  xx.         (b)  Cocceii  Grotius  Illustratus,  v.  1.  vii.  c.  vii.  p.  503. 

(c)  Grotius  de  Jure  Belli  et  Pacis,  (Whewell,)  1.  iii.  c.  xx.  s.  16. 

(d)  Inglisv.  The  Trustees  of  The  Sailors'  Snug  Harbour,  3  Peters'  (Amer.)  Rep., 
p.  100.     Judge  Story's  Remarks,  pp.  155,  165,  overrule,  to  a  certain  extent,  M'll- 
vaine  v.  Coxe,  4  Cranch's  (Amer.)  Rep.,  p.  209. 

(e)  Johnson  and  Graham's  Lessee  v.  M'Kintosh,  5  Curtis's  (Amer.)  Rep.,  p.  503, 
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DXCII.  As  to  the  effect  of  a  foreign  conquest  upon  the  allegiance  of 
the  conquered,  the  following  observations  in  a  judgment  delivered  by 
Mr.  Justice  Story  are  well  worthy  of  observation. 

«  The  second  objection,"  says  that  learned  Judge,  "  is,  that  the  Court 
directed  the  jury  that  Castine  was,  under  the  circumstances,  a  foreign 
port.  By  '  foreign  port,'  as  the  terms  are  here  used,  may  be  understood 
a  port  within  the  dominions  of  a  foreign  sovereign,  and  without  the  domi- 
nions of  the  United  States.  The  port  of  Castine  is  the  port  of  entry  for  the 
district  of  Penobscot,  and  is  within  the  acknowledged  territory  of  the  United 
States.  But,  at  the  time  referred  to  in  the  Bill  of  Exceptions,  it  had 
been  captured,  and  was  in  the  open  and  exclusive  possession  of  the  enemy. 
r*7QST  ^y  ^e  con(lues^  and  occupation  *of  Castine,  that  territory  passed 
-i  under  the  allegiance  and  sovereignty  of  the  enemy. (/)  The  sov- 
ereignty of  the  United  States  over  the  territory  was,  of  course,  suspended, 
and  the  laws  of  the  United  States  could  no  longer  be  rightfully  enforced,  or 
be  obligatory  upon  the  inhabitants  who  remained  and  submitted  to  the  Con- 
querors. Castine,  therefore,  could  not,  strictly  speaking,  be  deemed  a  port 
of  the  United  States;  for  its  sovereignty  no  longer  extended  over  the  place. 
Nor,  on  the  other  hand,  could  it  strictly  speaking,  be  deemed  a  port 
within  the  dominions  of  Great  Britain,  for  it  had  not  permanently  passed 
under  her  sovereignty.  The  right  which  existed  was  the  mere  right  of 
superior  force;  the  allegiance  was  temporary,  and  the  possession  not  that 
firm  possession  which  gives  to  the  conqueror  plenium  dominium  et  utile, 
the  complete  and  perfect  ownership  of  property.  It  could  only  be  by  a 
renunciation  in  a  Treaty  of  Peace,  or  by  possession  so  long  and  permanent 
as  should  afford  conclusive  proof  that  the  territory  was  altogether  aban- 
doned by  its  sovereign,  or  had  been  irretrievably  subdued,  that  it  could 
be  considered  as  incorporated  into  the  dominions  of  the  British  sovereign. 
Until  such  incorporation  by  a  recapture  or  repossession,  the  territory 
would  be  entitled  to  the  full  benefit  of  the  law  of  Postliminy.  If  then, 
by  the  term  <  foreign  port'  were  intended  a  port  absolutely  within  the 
dominions  of  a  foreign  sovereign,  and  incorporated  into  his  realm,  it  might 
be  very  doubtful  if  the  direction  of  the  Court  could  be  sustained.  But 
it  seems  to  me,  that  taking  the  whole  direction  together,  in  reference  to 
the  first  and  third  counts,  it  meant  no  more  than  that  Castine,  being  in 
the  possession  of  the  enemy  by  right  of  conquest,  it  was  no  longer  to  be 
considered  as  a  port  of  the  United  States  with  reference  to  the  non-impor- 
tation Acts,  but  that,  so  far  as  respected  the  obligatory  force  of  the  laws 
of  the  United  States,  it  was  to  be  considered  a  '  foreign  port/  or  port 
extra  ligeantiam  *reipublicce.  And  in  this  view  the  direction 
may  well,  in  point  of  law,  be  supported. 

"  This  leads  me  to  the  third  objection,  viz.,  that  the  bringing  of  the 
goods  from  Halifax  to  Castine  was  sufficient,  to  all  purposes,  to  entitle 

Judgment  of  C.  J.  Marshall.  The  important  questions  of  title  derived  from  Grant, 
Discovery,  and  Conquest  are  much  discussed  in  this  case.  But  I  do  not  assent  to 
the  doctrine  as  to  the  European  grounds  of  the  invalidity  of  the  Indian  titles ; 
indeed  the  Chief  Justice  (p.  589,)  does  not  assent  to  them. 

(/)  See  The  Foltina,  Dodson's  Adm.  Rep.,  p.  451.  It  is  to  be  observed,  this 
Tvas  a  case  prima  impressionis* 
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the  United  States  to  a  verdict  on  the  first  and  third  counts,  whereas  the 
Court  directed  the  jury  to  the  contrary.  Without  stopping  to  examine 
whether  the  single  fact  of  bringing  the  goods  from  Halifax  to  Castine 
was  of  itself,  'to  all  the  purposes  of  this  libel/  sufficient  to  entitle  the 
United  States  to  a  verdict  on  these  counts,  as  the  opinion  guardedly  ex- 
presses it,  let  us  attend  to  the  substance  of  the  objection.  It  rests  alto- 
gether upon  the  assumption  that  Castine  was  to  be  deemed  a  port  of  the 
United  States,  in  which  the  laws  had  their  full  operation,  notwithstand- 
ing it  was,  at  the  time  of  the  supposed  importation,  in  the  actual  posses- 
sion of  Great  Britain.  This  position,  however,  is  utterly  inadmissible 
upon  every  principle  of  the  Law  of  Nations.  By  the  conquest  and  occu- 
pation, the  laws  of  the  United  States  were  necessarily  suspended  in  Cas- 
tine; and  by  their  surrender  the  inhabitants  became  subject  to  such 
laws,  and  such  laws  only,  as  the  Conquerors  chose  to  impose.  No  other 
laws  could,  in  the  nature  of  things,  be  obligatory  upon  them,  for  where 
there  is  no  protection  or  sovereignty,  there  can  be  no  claim  to  obedience. 
This  objection,  therefore,  must  be  also  overruled.  "(<?) 

DXCIII.  (2.)  We  have  next  to  consider  the  effect  of  a  conquest  by 
one  of  the  parties  in  a  Civil  War  upon  the  allegiance  of  the  adherents  of 
the  defeated  party. 

The  case  supposed  is  always  one  of  nicety  and  difficulty. 

It  would  rather  seem,  as  a  matter  of  speculation,  that  when  an  old 
government  is  so  far  overthrown  that  another  *government  en-  .-,,._  ,„-, 
tirely  claims,  and  at  least  partially  exercises,  the  jurisdiction  L 
which  formerly  belonged  to  it,  that  the  individual  is  left  to  attach  him- 
self to,  and  to  become,  by  adoption  at  least,  the  subject  of  either  govern- 
ment. The  analogy  under  which  it  is  most  just  to  range  such  cases  has 
been  thought  to  be  that  which  has  just  been  discussed,  viz.,  the  rule 
which  applies  to  cases  of  foreign  conquest,  where  those  only  are  bound 
to  obedience  and  allegiance  who  remain  under  the  protection  of  the  Con- 
queror.^) 

In  the  cases  arising  out  of  the  Revolution  by  which  the  North  Ameri- 
can Colonies  of  Great  Britain  became  an  Independent  State,  it  was  con- 
sidered to  be  an  established  maxim  of  Public  and  International  Law  that 
there  was  vested  in  an  Individual  a  right  of  electing  to  remain  under  the 
old  or  of  contracting  a  new  allegiance.  The  choice  must  be  made  within 
a  reasonable  period  of  time.(t) 

DXCIV.  In  the  case  of  a  Civil  War,  English  Law  furnishes  a  good 
criterion  as  to  whether  the  country  is  to  be  considered  as  at  Peace  or  at 
War,  —  for  it  does  not  contemplate  a  state  of  transition  from  the  one  to 
the  other,  —  the  criterion  is  that,  "  wherever  the  King's  Courts  are  open, 
it  is  time  of  Peace  in  judgment 


(g)  The  United  States  v.  Hayward,  2  Gallison's  (Amer.)  Rep.,  pp.  500-2.  See, 
too,  The  United  States  v.  Percheman,  7  Peters'  (Amer.  Rep.,  p.  86. 

(A)  Inglis  V.  The  Trustees  of  the  Sailors'  Snug  Harbour,  3  Peters's  (Amer.)  Rep., 
p.  15Y. 

(i)  Ib.  p.  160.     Jackson  v.  White,  20  Johnson's  (Amer.)  Rep.,  p.  313. 

(k)  Lord  Hale,  Pleas  of  the  Crown,  pt.  i.  c.  xxvi.  p.  344.  Coke's  Commentary 
upon  Littleton,  p.  2496.  Elphinstone  v.  Bedreechund,  1  Knapp's  Privy  Council 
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DXCV.  The  jurisprudence^)  of  the  United  States  of  North  America 
upon  this  subject  is  remarkable.  The  records  of  their  Supreme  Court 
may  be  said,  with  few  exceptions,  to  furnish  almost  the  only  example  of 
the  disputes  of  *States  submitted  to  formal  trial  and  decision  be- 
L  J  fore  judges,  in  the  same  manner  as  the  affairs  of  Private  Indi- 
viduals. This  peculiarity  is  owing  to  the  particular  relations  in  which 
the  executive  of  the  Union  stands  to  the  different  States  which  compose 
that  Union,  and  the  now  established  right  of  the  Supreme  Court  to  de- 
cide public  disputes  arising  between  State  and  State,  and  also  those  dis- 
putes in  which  the  great  corporation  of  the  United  States  has  an 
interest. 

It  has  been  truly  said,  that  "a  suit  in  a  Court  of  Justice  between  such 
parties  and  upon  such  a  question,  is  without  example  in  the  jurisprudence 
of  other  countries. "(m) 

These  decisions  will  often  be  found  valuable  repositories  of  learning 
and  argument  upon  questions  of  International  Jurisprudence.  They 
are  of  course  not  binding  as  precedents  upon  foreign  States ;  and  the 
stream  of  public  justice  upon  these  great  topics  may  sometimes  be  co- 
loured by  the  necessities  of  the  peculiar  position,  actual  and  historical,  in 
which  the  North  American  United  States  stand,  in  their  relation  both  to 
their  own  territorial  acquisitions  and  to  those  of  other  States  inhabiting 
the  same  continent  with  themselves.  For  instance,  it  has  become  a  car- 
dinal maxim  of  their  public  jurisprudence  that  the  system  under  which 
the  United  States  were  settled  has  been  that  of  converting  the  discovery 
of  the  country  into  conquest;  and  the  property  of  the  great  mass  of  the 
community  originates  in  this  principle,  which  cannot  be  rejected  by 
Courts  of  Justice. (n\ 

With  the  doctrine  of  merging  the  rights  of  discovery(o)  into  those  of 
conquest,  and  the  denial  of  rights  of  property  to  the  native  inhabitants, 
it  is  certainly  not  the  intention  of  the  writer  of  these  pages  to  express 
any  concurrence.  Though  it  appears  to  him  perfectly  clear  that  the 
rights  of  sovereignty  of  the  United  States  over  their  territorial  acquisi- 
r*"M9~l  ^ons  are  *now  placed  upon  the  solid  and  secure  basis  of  prescrip- 
J  tive(p)  possession.  It  is  clear,  however,  that  if  the  doctrines  of 
Public  Law  laid  down  in  these  decisions  of  the  Supreme  Court  are 
adopted  by  foreign  States,  they  are  certainly  binding  upon  the  United 
States  themselves,  according  to  one  of  the  principles  of  International 
Law  laid  down  at  the  threshold  of  this  work. (5) 

DXCVI.  This  Supreme  Court  has  arrived  at  the  following,  among 
other  conclusions,  which  cannot  fail  to  be  interesting  to  the  student  of 
International  Law. 

Reports,  pp.  345,  346.  Argument  of  counsel  confirmed  by  the  judgment,  pp. 
360,  361. 

(I)  The  recent  edition  of  Reports  of  Decisions  in  the  Supreme  Court  of  the 
United  States,  by  B.  R.  Curtis,  one  of  the  Associate  Justices  of  the  Court,  is  a 
most  valuable  contribution  to  Public  and  International  Jurisprudence. 

(m)  The  State  of  Florida,  Complainant  v.  The  State  of  Georgia,  21  Curtis' s 
(Amer.)  Rep.,  p.  625,  (A.  D.  1853.) 

(n)  Johnson  v.  M'Kintosh,  5  Curtis's  (Amer.)  Rep.,  pp.  513,  514. 

(o)  Vide  ante,  Vol.  I.  Part  III.  Ch.  XII. 

(p)  Vide  ante,  Vol.  I.  Part  III.  Ch.  XII.         (q)  Vide  ante,  Vol.  I.  pp.  60,  61. 
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That  by  the  conquest  and  military  occupation  of  a  portion  of  the  ter- 
ritory of  the  United  States  by  a  public  enemy,  that  portion  is  to  be  deemed 
a  foreign  country,  so  far  as  respects  their  revenue  laws. 

That  goods  imported  into  it  are  not  imported  into  the  United  States ; 
and  are  subject  to  such  duties  only  as  the  Conqueror  may  impose. 

That  the  subsequent  evacuation  of  the  conquered  territory  by  the 
enemy,  and  resumption  of  authority  by  the  United  States,  cannot  change 
the  character  of  past  transactions.  That  the  jus  postliminii  does  not 
apply  to  such  a  case ;  and  that  goods  previously  imported  do  not  become 
liable  to  pay  duties  to  the  United  States,  by  the  resumption  of  their 
sovereignty  over  the  conquered  territory. (r) 

That  the  Courts  of  a  conquering  power  cannot  deny  the  title  acquired 
by  conquest,  (s) 

That  the  people  of  a  conquered  territory  change  their  allegiance,  but 
that  their  relations  to  each  other  and  their  rights  of  property  remain 
undisturbed. 

That  it  is  very  unusual,  even  in  cases  of  conquest,  for  the  Conqueror 
to  do  more  than  to  displace  the  Sovereign  and  assume  dominion  over  the 
country.  The  modern  *usage  of  nations,  which  has  become  law,  [-#740-1 
would  be  violated,  that  sense  of  justice  and  of  right  which  is  ac-  L 
knowledged  and  felt  by  the  whole  civilized  world  would  be  outraged,  if 
private  property  should  be  generally  confiscated  and  private  rights  an- 
nulled. 

That  this  being  the  modern  rule,  even  in  cases  of  conquest,  is  yet  more 
applicable  to  the  case  of  an  amicable  cession  of  territory,  (f) 

These  United  States  by  their  Inferior  Courts  have  decided  that  when 
a  conquered  territory  is  repossessed  by  its  former  Sovereign,  private 
individuals  acquire  a  right  to  all  property  that  belonged  to  them  before 
it  was  taken  by  the  Conqueror.^) 


*CH  AFTER  IX.  [*744] 

WHEN  PEACE  IS  BROKEN. CONCLUDING  REMARKS. 

DXCVII.  IT  is  a  frequent  question,  says  one  of  the  learned  commen- 
tators on  Grotius,(a)  by  what  acts  Peace  shall  be  considered  to  be  broken. 
It  is  obvious  that  this  question  is  closely  connected  with  that  which 
occupied  many  pages  of  the  earlier  part  of  this  volume,  viz.,  what  are 
in  any  case  the  causes  which  justify  the  original  declaration  of  war  ?(&) 
Independently  of  these  considerations,  the  question  of  the  breaking  of  the 
particular  Peace  gives  rise  to  the  following  observations : — 

(r)  United  States  v.  Rice,  4  Curtis's  (Amer.)  Rep.,  p.  391. 

(s)  Johnson  v.  M'Kintosh,  5  Curtis's  (Amer.)  Rep.,  p.  503. 

(t)  United  States  v.  Percheman,  7  Peters's  (Amer.)  Rep.,  pp.  86,  87. 

(u)  Wade  v.  Barnewell,  2  Bay's  (Amer.)  Rep.,  p.  299. 

(a)  S.  Cocceii  Grotius  Illustr.,  v.  diii.  1.  vii.  c.  vii.  pp.  971-4. 

(b)  Vide  ante,  p.  47,  &c. 
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The  particular  Peace  is  broken  when  what  is  contrary  to  it  is  done  by 
either  of  the  contracting  parties,  whether  by  omitting  to  fulfil  the  stipu- 
lations which  it  contains,  or  by  doing  some  act  which  contravenes  those 
stipulations. 

It  is  hardly  necessary  to  state  that  it  matters  not  whether  the  ally  or 
the  principal  contracting  party  be  the  sufferer  by  this  omission  or  contra- 
vention, (c) 

The  particular  Peace  may  be  broken  by  a  palpable  evasion  of  its  stipu- 
lations, or  by  a  gross  violation  of  its  general  spirit.  The  proof,  however, 
of  both  these  latter  offences  may  be  very  difficult,  and  they  are  but  too 
capable  of  being  alleged  as  pretexts  for  an  unjust  war.  The  violation  of 
the  express  article  of  a  treaty,  however,  is  a  breaking  of  the  Peace, 
pifTjc-i  *which  can  admit  of  no  doubt;  and  it  is  important  to  observe 
-I  that  the  breaking  of  one  article  is  the  dissolution  of  the  whole 
treaty.(c?)  It  is  not  competent  to  a  State,  any  more  than  to  an  Indivi- 
dual, to  reject  or  neglect  one  provision  of  a  contract,  and  to  claim  the 
benefit  of  the  others.  It  may,  indeed,  happen  that  an  express  stipulation 
to  the  effect  that,  though  one  of  the  articles  be  violated,  the  others  shall 
remain  in  force,  may  be  a  part  of  the  treaty,  but  in  the  absence  of  any 
such  express  stipulation,  the  law  is  clear  that  the  whole  treaty  is  at  an 
end.  Nor  can  it  be  allowed  as  a  matter  of  right  to  draw  distinction 
between  articles  of  a  greater  or  of  less  importance,  though  it  may  be  a 
matter  of  wisdom  or  prudence,  according  to  the  circumstances,  to  make 
such  a  distinction ;  or  it  may  be  that  a  specific  penalty  is  attached  to  the 
violation  of  an  article  of  inferior  consequence.  It  is  manifest  also  that 
a  studied  and  intentional  delay  in  the  fulfilment  of  the  articles  of  a  treaty 
is  equivalent  to  an  express  rejection  of  them,  and  is,  indeed,  an  artifice 
which  aggravates  the  offence  of  breaking  faith.  Invincible  necessity, 
as  we  have  already  seen,(e)  insurmountable  obstacles,  must  be  duly  con- 
sidered in  the  execution  of  this,  as  of  every  other  contract. 

Lastly,  it  is  good  faith  which  above  all  things  International  Law 
requires,  and  where  that  is  apparent  or  demonstrable,  the  Peace  of  the 
world  ought  never  to  be  broken,  in  the  matter  of  the  construction  of  a 
Treaty,  upon  any  inferior  consideration. 


[*746]  "CONCLUSION. 

THE  writer  of  these  pages  has  now  arrived  at  the  conclusion  of  the 
Commentaries  upon  Public  International  Law  (jus  inter  gentes.}  Another 
volume  will  contain  the  Commentaries  upon  Private  International  Law 
(Jus  gentium.} 

(c)  Vattel,  1.  iv.  c.  iv.  ss.  38-54,  generally  as  to  the  manner  in  which  Peace  may 
be  broken. 

(d)  Vattel  (ubi  snpra)  implicitly  follows  Grotius,  1.  iii.  c.  xix.  s.  14,  on  this 
matter.    Wolff,  ss.  1022,  1023,  erroneously  draws  a  distinction  between  articles 
connexi  and  diversi. 

(e)  Yide  ante,  pp.  60,  61. 
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Those  readers  who  will  take  the  trouble  of  comparing  the  scheme  of 
the  work,  as  sketched  out  in  the  early  chapters  of  the  First  Volume,  with 
the  distribution  of  the  subject  in  that  and  the  following  volumes,  will  see 
that  the  original  plan  has  been  faithfully  adhered  to,  and  the  outline, 
howsoever,  filled  up. 

Whatever  defects  with  respect  both  to  knowledge  and  to  execution 
the  work  may  have — and  that  it  has  many  the  author  is  painfully  con- 
scious— it  will  be  recollected  that  this  is  the  first  English  work  published 
in  England  in  which  an  attempt  has  been  made  to  bring  the  whole  sub- 
ject of  the  Rights  and  Duties  of  States  within  some  approach  to  the 
order  and  arrangement  of  a  regular  system.  The  difficulties  of  such  a 
task  inherent  in  the  nature  of  the  subject  can  only  be  fairly  appreciated 
by  those  who  have  endeavoured  to  fulfil  it.  It  has  been  the  object  of 
the  writer  of  these  pages  to  strengthen  or  add  to  the  previously  existing 
proof  that  States  as  well  as  Individuals  of  which  they  are  the  aggregate, 
have  in  their  collective  capacity  a  sphere  of  duty  assigned  to  them  by 
God.  He  has  endeavoured  to  forward  the  great  argument  that  there 
are  International  Rights,  and  therefore  International  Laws,  convinced 
that  every  work,  however  humble,  which  tends  to  procure  the  recognition 
of  these  laws, — to  show,  by  history,  by  reason,  by  authority,  that  the 
interest  and  the  duty  of  States  are  eventually  one, — that  the  substitution 
of  might  for  right  brings  misery,  not  only  on  the  oppressed  but  on  the 
oppressor — deserves  an  indulgent  reception  from  the  world  to  which  it  is 
addressed. 

*At  least  he  has  the  consolation  of  thinking  that  he  has  been  [-#747-1 
a  fellow- worker  with  Grotius,  and  that  he  has  endeavoured,  how-  L 
ever  feebly,  to  accomplish  the  wish  which  Leibnitz  expressed,  when  he 
said,  "  Recte  a  viris  doctis  inter  desiderata  relatum  est,  jus  Naturae  et 
Gentium,  traditum  secundum  disciplinam  Christianorum."(y) 

God  has  so  interwoven  the  interests  of  individual  men,  that  each,  by 
acting  his  allotted  part,  serves  himself  and  benefits  his  kind.(<7)  The 
same  Divine  Author  who  willed  the  State,  as  he  willed  the  Individual, 
has  so  interwoven  the  interests  of  States  that  each  by  the  due  perform- 
ance of  its  duty  promotes  the  welfare  of  all.  "  Neque  enim "  (says  St. 
Augustine)  "  aliunde  beata  Civitas  aliunde  homo :  cum  aliud  Civitas 
non  sit,  quam  concurs  hominum  multitudo."(A)  It  was  the  voice  of  in- 
spiration, though  it  borrowed  the  pen  of  the  heathen,  which  pronounced 
that  the  just  State  differed  in  nothing  from  the  just  man  ;(t)  it  was  the 

(/)  The  whole  passage  will  be  found  in  Leibnitz,  xxxii.  De  Notionibus  Juris  et 
Justitise  (p.  120,  ed.  Erdman,  Berolini,  1840  :)  "Nam  ut  Reipublicae,  ita  multo  magis 
universi  interest  ne  quis  re  su3.  male  utatur.  Itaque  hinc  supremum  illud  juris 
praeceptum  vim  accepit  quod  honestt  (id  est  pie)  vivere  jubet.  Atque  hoc  sensu 
recte  a  viris  doctis  inter  desiderata  relatum  est  jus  naturae  et  gentium,  traditum 
secundum  disciplinam  Christianorum,  id  est  (ex  Christ!  documentis)  TO.  dvurcpa 
sublimia  divina  sapientum." 

(g)  Light  of  nature  (by  Abraham  Tucker,  under  the  name  of  Edward  Search.) 
See  Mackintosh's  account  of  this  very  original  writer  in  his  Diss.  Ethical  Philo- 
sophy, p.  268,  (ed.  Whewell,)  vol.  v.  p.  190. 

(h)  St.  Augustin,  de  Civ.  Dei,  lib.  i.  c.  xv.  2. 

ft)  Kai   HKO.IOS   dp'    dvfip   Sticaia;   rroXeaif,  KUT    aird  rd  TTJJ  SiKaio<rvvrj;  r7<5of  oii&lv  Jioi'crti, 

dXX'  bpols  larai. — Plato,  de  Republic.,  1.  iv.  (443,)  ed.  Stalbaum,  vol.  iii.  p.  300. 


508  PHILLIMORE    ON    INTERNATIONAL    LAW. 

voice  and  the  language  of  inspiration  which  has  told  us  that  "  the  work 
of  righteousness  shall  be  peace ;  and  the  effect  of  righteousness,  quietness 
and  assurance  for  ever."(&) 

(k)  Isaiah,  xxxii.  17. 
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STATE  PAPERS. 

Letter  of  Lord  Grenville  dismissing  French  Ambassador,  Mons.  Chave- 
lin,  dated  Whitehall,  December  31s<,  1792. — (From  State  Papers  re- 
lating to  the  War  against  France.  London,  1794,  p.  227.) 

I  HAVE  received,  Sir,  from  you  a  note,  in  which,  styling  yourself 
Minister  Plenipotentiary  of  France,  you  communicate  to  me,  as  the 
King's  Secretary  of  State,  the  instructions  which  you  state  to  have  your- 
self received  from  the  Executive  Council  of  the  French  Republic.  You 
are  not  ignorant,  that  since  the  unhappy  events  of  the  10th  of  August, 
the  King  has  thought  proper  to  suspend  all  official  communication  with 
France.  You  are  yourself  no  otherwise  accredited  to  the  King,  than  in 
the  name  of  His  Most  Christian  Majesty.  The  proposition  of  receiving 
a  minister  accredited  by  any  other  authority  or  power  in  France  would 
be  a  new  question ;  which,  whenever  it  should  occur,  the  King  would 
Have  the  right  to  decide,  according  to  the  interests  of  his  subjects,  his 
own  dignity,  and  the  regard  which  he  owes  to  his  allies,  and  to  the 
general  system  of  Europe.  I  am  therefore  to  inform  you,  Sir,  in  express 
and  formal  terms,  that  I  acknowledge  you  in  no  other  public  character 
than  that  of  Minister  from  His  Most  Christian  Majesty,  and  that,  conse- 
quently you  cannot  be  admitted  to  treat  with  the  King's  Ministers,  in 
the  quality  and  under  the  form  stated  in  your  note. 

"  But  observing  that  you  have  entered  into  explanations  of  some  of 
the  circumstances  which  have  given  to  England  strong  grounds  of  uneasi- 
ness and  jealousy,  and  that  you  speak  of  these  explanations  as  being  of 
a  nature  to  bring  our  two  countries  nearer,  I  have  been  unwilling  to  con- 
vey to  you  the  notification  stated  above,  without  at  the  same  time  ex- 
plaining myself  clearly  and  distinctly  on  the  subject  of  what  you  have 
communicated  to  me,  though  under  a  form  which  is  neither  regular  nor 
official. 

Your  explanations  are  confined  to  three  points. 

The  first  is,  that  of  the  decree  of  the  National  Convention,  of  the  19th 

SEPTEMBER,  1857. — 33 
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of  November,  in  the  expressions  of  which  all  England  saw  the  formal 
declaration  of  a  design  to  extend  universally  the  new  principles  of  govern- 
ment adopted  in  France,  and  to  encourage  disorder  and  revolt  in  all 
countries,  even  in  those  which  are  neutral.  If  this  interpretation  which 
you  represent  as  injurious  to  the  Convention,  could  admit  of  any  doubt, 
_ ._  it  is  but  *too  well  justified  by  the  conduct  of  the  Convention 
L  J  itself;  and  the  application  of  these  principles  to  the  King's  domi- 
nions has  been  shown  unequivocally,  by  the  public  reception  given  to 
the  promoters  of  sedition  in  this  country,  and  by  the  speeches  made  to 
them  precisely  at  the  time  of  this  decree,  and  since  on  several  different 
occasions. 

Yet,  notwithstanding  all  these  proofs,  supported  by  other  circumstances, 
which  are  but  too  notorious,  it  would  have '  been  with  pleasure  that  we 
should  have  seen  here  such  explanations  and  such  a  conduct  as  would 
have  satisfied  the  dignity  and  honour  of  England,  with  respect  to  what 
has  already  passed  ;  and  would  have  offered  a  sufficient  security  in  future 
for  the  maintenance  of  that  respect  towards  the  rights,  the  government, 
and  the  tranquillity  of  neutral  powers,  which  they  have  on  every  account 
the  right  to  expect. 

Neither  this  satisfaction,  nor  this  security,  is  found  in  the  terms  of  an 
explanation  which  still  declares  to  the  promoters  of  sedition  in  every 
country,  what  are  the  cases  in  which  they  may  count  beforehand  on  the 
support  and  succour  of  France ;  and  which  reserves  to  that  country  the 
right  of  mixing  herself  in  our  internal  affairs,  whenever  she  shall  judge 
it  proper,  and  on  principles  incompatible  with  the  political  institutions 
©f  all  the  countries  of  Europe.  No  one  can  avoid  perceiving  how  much 
a  declaration  like  this  is  calculated  to  encourage  disorder  and  revolt  in 
every  country.  No  one  can  be  ignorant  how  contrary  it  is  to  the  respect 
which  is  reciprocally  due  from  independent  nations,  nor  how  repugnant 
to  those  principles  which  the  King  has  followed  on  his  part,  by  abstain- 
ing at  all  times  from  any  interference  whatever  in  the  internal  affairs  of 
Franee  ;  and  this  contrast  is  alone  sufficient  to  show,  not  only  that  Eng- 
land cannot  consider  such  an  explanation  as  satisfactory,  but  that  she 
must  'look  'Upon  it  as  a  fresh  avowal  of  those  dispositions  which  she  sees 
with  so  just  an  uneasiness  and  jealousy. 

I  proceed  to  the  two  other  points  of  your  explanation,  which  concern 
the  general  disposition  of  France  with  regard  to  the  allies  of  Great 
Britain,  and  the  conduct  of  the  Convention  and  its  officers  relative  to 
the  Scheldt.  The  declaration  which  you  there  make,  that  France  will 
not  attack  Holland  so  long  as  that  power  shall  observe  an  exact  neutrality, 
is  conceived  nearly  in  the  same  terms  with  that  which  you  was  charged 
to  make  in  the  name  of  His  Most  Christian  Majesty,  in  the  month  of 
June  last.  Since  that  first  declaration  was  made,  an  officer,  stating  him- 
self to  be  employed  in  the  service  of  France,  has  openly  violated  both  the 
territory,  and  the  neutrality  of  the  Republic,  in  going  up  the  Scheldt  to 
attack  the  .citadel  of  Antwerp,  notwithstanding  the  determination  of  the 
Government  not  to  grant  this  passage,  and  the  formal  protest  by  which 
F*755~l  ^ev  °PPosec^  ik  Since  the  same  declaration  was  made,  the  Con- 
-I  vention  has  thought  itself  authorized  to  *annul  the  rights  of  the 
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Republic  exercised  within  the  limits  of  its  own  territory,  and  enjoyed 
by  virtue  of  the  same  treaties  by  which  her  independence  is  secured ; 
and  at  the  very  moment  when,  under  the  name  of  an  amicable  explana- 
tion, you  renew  to  me  in  the  same  terms  the  promise  of  respecting  the 
independence  and  the  rights  of  England  and  her  allies,  you  announce  to 
me,  that  those  in  whose  name  you  speak  intend  to  maintain  these  open 
and  injurious  aggressions. 

It  is  not,  certainly,  on  such  a  declaration  as  this  that  any  reliance  can 
be  placed  for  the  continuance  of  public  tranquillity. 

But  I  am  unwilling  to  leave,  without  a  more  particular  reply,  what 
you  say  on  the  subject  of  the  Scheldt.  If  it  were  true  that  this  question 
is  in  itself  of  little  importance,  this  would  only  serve  to  prove  more 
clearly  that  it  was  brought  forward  only  for  the  purpose  of  insulting  the 
allies  of  England,  by  the  infraction  of  their  neutrality,  and  by  the  violation 
of  their  rights,  which  the  faith  of  treaties  obliges  us  to  maintain.  But  you 
cannot  be  ignorant,  that  here  the  utmost  importance  is  attached  to  those 
principles  which  France  wishes  to  establish  by  this  proceeding,  and  to 
those  consequences  which  would  naturally  result  from  them ;  and  that 
not  only  those  principles  and  those  consequences  will  never  be  admitted 
by  England,  but  that  she  is,  and  ever  will  be,  ready  to  oppose  them  with 
all  her  force. 

France  can  have  no  right  to  annul  the  stipulations  relative  to  the  Scheldt, 
unless  she  has  also  the  right  to  set  aside  equally  all  the  other  treaties 
between  all  the  powers  of  Europe,  and  all  the  other  rights  of  England, 
or  of  her  allies.  She  can  even  have  no  pretence  to  interfere  in  the  question 
of  opening  the  Scheldt,  unless  she  were  the  sovereign  of  the  Low  Coun- 
tries, or  had  the  right  to  dictate  laws  to  all  Europe. 

England  never  will  consent  that  France  shall  arrogate  the  power  of 
annulling  at  her  pleasure,  and  under  the  pretence  of  a  pretended  natural 
right  of  which  she  makes  herself  the  only  judge,  the  political  system  of 
Europe,  established  by  solemn  treaties,  and  guaranteed  by  the  consent 
of  all  the  Powers.  This  Government,  adhering  to  the  maxims  which  it 
has  followed  for  more  than  a  century,  will  also  never  see  with  indiffer- 
ence, that  France  shall  make  herself,  either  directly  or  indirectly,  sover- 
eign of  the  Low  Countries,  or  general  arbitress  of  the  rights  and  liber- 
ties of  Europe.  If  France  is  really  desirous  of  maintaining  friendship 
and  peace  with  England,  she  must  show  herself  disposed  to  renounce 
her  views  of  aggression  and  aggrandizement,  and  to  confine  herself 
within  her  own  territory,  without  insulting  other  Governments,  without 
disturbing  their  tranquillity,  and  without  violating  their  rights. 

With  respect  to  that  character  of  ill-will  which  is  endeavoured  to  be 
found  in  the  conduct  of  England  towards  France,  I  cannot  discuss  it, 
because  you  speak  of  it  in  general  terms  only,  without  *alleging  a  r*7rfi-, 
single  fact.  All  Europe  has  seen  the  justice  and  the  generosity  L  J 
which  have  characterized  the  conduct  of  the  King.  His  Majesty  has 
always  been  desirous  of  peace :  he  desires  it  still ;  but  such  as  may  be 
real  and  solid,  and  consistent  with  the  interests  and  dignity  of  his  own 
dominions,  and  with  the  general  security  of  Europe. 

On  the  rest  of  your  paper  I  say  nothing.     As  to  what  relates  to  me 
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and  my  colleagues,  the  King's  Ministers  owe  to  His  Majesty  the  account 
of  their  conduct;  and  I  have  no  answer  to  give  to  you  on  this  subject, 
any  more  than  on  that  of  the  appeal  which  you  propose  to  make  to 
the  English  Nation.  This  nation,  according  to  that  constitution  by  which 
its  liberty  and  its  prosperity  are  secured,  and  which  it  will  always  be 
able  to  defend  against  every  attack,  direct  or  indirect,  will  never  have 
with  foreign  Powers  connection  or  correspondence,  except  through  the 
organ  of  its  King ;  of  a  King  whom  it  loves  and  reveres,  and  who  has 
never  for  an  instant  separated  his  rights,  his  interests,  and  his  happiness, 
from  the  rights,  the  interests,  and  the  happiness  of  his  people. 
I  have  the  honour  to  be,  &c., 

GRENVILLE. 
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CAUS^E  BELLI  JUSTIFIC^B. 

Letter  of  Mr.  Canning  to  Sir  Charles  Stuart,  as  to  the  State  of  Spain 
in  1823.— From  State  Papers  (Spain,}  1822, 1823.     Vol.  10.  p.  25. 

[Foreign  Office,  January  28,  1823. 

SIR, — Shortly  after  I  had  despatched  the  messenger  yesterday,  M.  de 
Marcellus  delivered  to  me  the  official  answer  of  M.  de  Chateaubriand  to 
the  note  addressed  by  me  to  M.  de  Marcellus  on  the  10th  instant. 

As  it  appears  from  your  Excellency's  despatch  of  the  24th,  which  also 
reached  me  yesterday,  that  M.  de  Chateaubriand,  though  he  stated  to 
your  Excellency  the  substance  of  this  note,  had  not  furnished  you  with 
a  copy  of  it,  I  think  it  right  to  inclose  a  copy  for  your  information. 

Upon  a  first  consideration,  I  am  by  no  means  sure  that  it  will  be  neces- 
sary to  reply  officially  to  this  note  of  M.  de  Chateaubriand  ;  since  it,  in 
effect,  admits  all  the  material  propositions  of  the  note  to  which  it  is  an 
answer. 

The  questions  brought  forward  by  France  at  Verona  are 
*acknowledged  to  have  been  French  questions,  in  the  sense  in 
which  they  are  in  iny  note  described  to  have  been  such ;  that  is  to  say, 
the  interest  of  France  is  stated  in  those  questions,  not  as  distinct  from 
the  interest  of  Europe,  but  as  more  immediate : — and  it  is  not  denied 
that  the  refusal  of  his  Majesty's  Plenipotentiary  to  concur  in  the  deci- 
sions of  Verona  was  founded  on  the  omission  by  France  to  substantiate 
any  specific  ground  of  complaint  against  the  Spanish  Government. 

In  the  subsequent  part  of  M.  de  Chateaubriand's  note,  while  the  asser- 
tion of  my  note  of  the  10th  instant — that  Great  Britain  had,  in  1820, 
declined  anticipating  hypothetical  cases  in  which  it  might  be  impossible 
to  remain  at  peace  with  Spain — is  disputed ;  the  only  two  cases  which 
are  cited  in  exception  of  that  assertion  are  cases  wholly  independent  of 
the  principle  of  interference  in  the  internal  concerns  of  other  nations. 

It  is  averred,  that  we  admitted  the  necessity  of  war  against  Spain ; 
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first,  if  Spain  herself  should  be  guilty  of  aggression  against  other  states ; 
and,  secondly  and  specifically,  if  she  should  attempt  to  possess  herself  of 
Portugal. 

Unquestionably,  with  respect  to  either  of  those  cases,  Great  Britain 
would  admit,  not  only  prospectively  and  hypothetically,  and  as  to  Spain, 
but  positively  and  directly  as  to  any  Power  whatever,  that  aggression 
against  any  of  its  neighbours  would  justify  war;  and  that  aggression 
against  Portugal  would  impose  upon  Great  Britain  the  duty  of  protecting 
her  ally. 

But  these  admissions  leave  the  question,  as  to  the  right  of  interference 
in  the  affairs  of  Spain,  where  it  was. 

With  respect  to  that  part  of  M.  de  Chateaubriand's  note  which  de- 
scribes the  nature  of  the  demands  intended  to  be  made  by  France  upon 
Spain,  and  takes  credit  for  the  moderation  of  them ;  your  Excellency 
will  not  fail  to  observe,  that  our  difference  with  France  and  the  allies 
throughout,  is  not  as  to  the  arrangements  which  it  might  be  desirable  to 
obtain  from  Spain,  but  as  to  the  principle  upon  which  France  and  the 
allies  propose  to  require  them. 

We  disclaim  for  ourselves,  and  deny  for  other  Powers,  the  right  of  re- 
quiring any  changes  in  the  internal  institutions  of  independent  States, 
with  the  menace  of  hostile  attack  in  case  of  refusal.  The  moderation  of 
such  demands  in  no  degree  justifies  in  our  eyes  such  a  mode  of  enforcing 
them ;  and  this  distinction  it  is  the  more  important  to  keep  steadily  in 
view,  and  to  impress  upon  the  French  Government  at  a  moment  when, 
for  their  sake,  and  at  their  desire,  we  are  suggesting  to  Spain,  in  a  tone 
of  friendly  counsel,  alterations  similar  to  those  which  France  is  proposing 
as  the  alternative  of  hostilities. 

Your  Excellency  will  speak  in  this  sense  to  M.  de  Chateaubriand, 
when  you  acknowledge  on  my  part  the  receipt  of  his  official  note ;  from 
the  general  tone  of  which,  and  from  the  friendliness  of  its  expressions 
towards  this  country,  you  will  inform  M.  de  *Chateaubriand  that  p,^.™ 
his  Majesty's  Government  derives  the  liveliest  satisfaction;  at  L 
the  same  time  that  it  views  with  deep  regret  the  tendency  of  that  part 
of  the  Note  which  appears  to  indicate  an  expectation  of  hostilities  with 
Spain. 

I  am,  &c., 

GEORGE  CANNING. 

H.  E.  the  Rt.  Hon.  Sir  Charles  Stuart. 


APPENDIX  HI. 

MEDIATION  AND  INTERVENTION. 


Despatch  of  Mr.  Canning  on  the  State  of  Spain. — From  State  Papers 
(Spain.)      Vol.  10,  p.  19. 

THE  undersigned,  His   Majesty's  Principal   Secretary  of  State   for 
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Foreign  Affairs,  has  received  from  the  Duke  of  Wellington,  late  His 
Majesty's  Plenipotentiary  at  the  Congress  of  Verona,  and  has  laid  before 
the  King  his  master,  the  answer  of  the  Minister  for  Foreign  Affairs  of 
His  most  Christian  Majesty,  to  the  Official  Note,  in  which  the  Duke  of 
Wellington,  on  his  return  from  Verona,  tendered  to  the  French  Govern- 
ment the  mediation  of  the  King,  for  the  adjustment  of  differences  between 
France  and  Spain. 

The  undersigned  is  commanded  to  address  to  M.  de  Marcellus,  Charge 
d' Affaires  of  His  Most  Christian  Majesty,  the  following  observations  on 
the  Note  of  His  Excellency  the  Duke  de  Montmorency,  to  be  transmitted 
by  M.  de  Marcellus  to  his  Court. 

The  King  has  seen  with  pleasure,  that  His  Most  Christian  Majesty 
does  justice  to  the  sentiments  which  dictated  the  offer  of  His  Majesty's 
mediation :  and  although  the  view  which  is  taken  in  M.  D.  Montino- 
rency's  Note,  of  the  nature  of  the  differences  between  the  French  and 
Spanish  Governments,  has  induced  His  Most  Christian  Majesty  to  decline 
that  mediation,  the  King  will  not  the  less  anxiously  employ,  in  every  way 
that  is  yet  open  to  him,  those  "conciliatory  dispositions,"  for  which  His 
Most  Christian  Majesty  gives  him  credit,  to  bring  about  a  state  of  things 
less  menacing  to  the  peace  of  Europe,  than  that  which  is  exhibited  in 
the  present  position  of  those  two  Governments  towards  each  other. 

The  British  Cabinet  had  not  to  learn  how  fearfully  the  tranquillity  of 
all  Europe  must  be  affected  by  the  hostile  collision  of  France  and  Spain. 
Accordingly,  in  the  Duke  of  Wellington's  Official  Note,  the  ll  adjust- 
ment" of  the  supposed  "differences  between  the  French  and  Spanish 
Governments,"  was  stated  as  auxiliary  to  "  the  preservation  of  the  peace 
°^  *^e  world."  But  *the  British  Cabinet  certainly  did  not  un- 
derstand  the  questions  brought  forward  at  Verona,  by  the  Plen- 
ipotentiary of  His  Most  Christian  Majesty,  with  respect  to  the  actual 
situation  and  possible  conduct  of  Spain,  to  be  questions  in  which  the 
concern  of  France  was  so  little  distinguishable  from  that  of  other  Powers, 
as  the  Duke  de  Montmorency's  Note  represents  it. 

The  Plenipotentiary  of  the  King  of  France  solicited  from  His  Most 
Christian  Majesty's  allies  a  Declaration  : — 1st,  Whether,  if  France  should 
find  herself  obliged  to  recall  her  Minister  from  Madrid,  and  to  break  off 
all  diplomatic  relations  with  Spain,  they  would  be  disposed  to  take  the 
like  measure,  and  to  recall  their  several  Legations  ? 

2nd.  If  war  should  break  out  between  France  and  Spain,  in  what  form 
and  by  what  acts,  would  they  afford  to  France  that  moral  support  which 
would  give  to  her  proceedings  the  whole  force  of  the  alliance,  and  would 
inspire  a  salutary  fear  into  the  revolutionists  of  all  countries  ? 

3rd.  What  were  the  intentions  of  the  several  Powers,  both  as  to  the 
substance  and  the  form  of  the  direct  assistance  which  they  would  be  dis- 
posed to  give  to  France,  in  a  case  in  which,  upon  her  demand,  their 
active  intervention  should  become  necessary  ? 

France,  therefore,  originated  the  discussions  upon  Spanish  affairs  at 
Verona ;  and  the  answers  of  the  three  continental  members  of  the  Alliance 
were  addressed  to  the  cases  supposed,  and  to  the  support  demanded  by 
France. 
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In  common  with  the  Three  Continental  Powers,  the  Plenipotentiary 
of  Hia  majesty  considered  the  question  of  peace  or  war  with  Spain,  as  a 
question  peculiarly  French.  In  his  answer  (given  in  simultaneously 
with  those  of  the  Three  Continental  Powers)  to  the  queries  of  the  French 
Plenipotentiary,  and  in  all  the  discussions  which  followed  thereupon,  the 
Duke  of  Wellington  uniformly  alleged,  as  one  of  his  reasons  for  not 
assenting  to  the  propositions  of  M.  de  Montmorency,  the  ignorance  of 
the  British  Government  as  to  the  antecedent  transactions  and  communi- 
cations (during  the  last  two  years)  between  the  Governments  of  France 
and  Spain. 

No  objection  was  stated  by  the  Duke  of  Wellington,  on  the  part  of  the 
King  his  master,  to  the  precautionary  measures  of  France,  within  her 
own  frontier ;  measures  -which  the  right  of  self-defence  plainly  author- 
ized, not  only  against  the  danger  of  contagious  disease  (in  which  they 
professedly  originated,  and  to  which,  till  the  month  of  September,  they 
were  exclusively  ascribed,)  but  against  those  inconveniences  which  might 
possibly  arise  to  France  from  civil  contest  in  a  country  separated  from 
France  only  by  a  conventional  line  of  demarcation ;  against  the  moral 
infection  of  political  intrigue,  and  against  the  violation  of  French  ter- 
ritory by  occasional  military  incursions.  But  it  appeared  to  His 
*Majesty's  Plenipotentiary  at  Yerona  to  be  necessary  and  just, 
that,  before  he  was  called  upon  to  promise  eventually  the  support  of  his 
Government  to  measures  on  the  part  of  France  which  were  likely  to  lead 
to  war  with  Spain,  opportunity  should  have  been  allowed  to  his  Govern- 
ment to  examine  the  grounds  of  those  measures ;  that  the  cause  of  offence 
given  by  Spain  to  France  should  have  been  specifically  defined. 

It  was  therefore  impossible  for  His  Majesty's  Plenipotentiary  to  "  con- 
cur" in  the  decisions  of  Verona. 

It  remains  for  the  undersigned  to  advert  to  that  part  of  the  French 
Official  Note,  which  appears  to  insinuate  a  reproach  against  this  country, 
as  if  she  had  abandoned  at  Verona  opinions  which  she  had  formerly 
declared  with  respect  to  the  affairs  of  Spain. 

"England,"  it  is  said,  "partook,  in  1820,  of  the  inquietude  which 
the  revolution  in  Spain  occasioned  to  many  great  Powers ;  she  foresaw 
cases  in  which  it  might  be  impossible  to  preserve  with  Spain  the  relations 
of  good  intelligence  and  peace." 

The  undersigned  must  be  permitted  to  say,  that  though  questions  were 
indeed  propounded  to  England  in  the  year  1820,  as  to  possible  future 
contingencies  in  the  affairs  of  Spain,  so  far  from  "  foreseeing  cases,"  and 
deciding  upon  the  conduct  which  would  be  applicable  to  them,  in  the 
manner  here  described,  the  British  Government  positively  declined  to 
bind  itself,  by  a  contingent  opinion,  to  any  conditional  course  of  action. 

But  there  was  no  indisposition  or  hesitation  to  avow  the  principles 
upon  which  the  opinion  of  England  would  be  formed,  and  her  course  of 
action  regulated.  It  was  not  only  declared  that  the  British  Government 
disclaimed  any  general  right  of  interference  in  the  internal  concerns  of 
independent  nations ;  but  it  was  specifically  stated  that  there  was,  per- 
haps, no  country  of  equal  magnitude  with  Spain,  whose  internal  distur- 
bances would  be  so  little  likely  to  menace  other  States  with  that  direct 
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and  imminent  danger,  which  could  alone,  in  exception  to  the  general 
rule,  justify  foreign  interference. 

The  application  of  these  principles  to  the  cases  brought  forward  by 
France  at  Verona,  was  as  direct  as  it  was  consistent  with  the  former  pro- 
fessions of  the  British  Cabinet.  That  application  was  further  enforced 
by  other  considerations,  which,  though  they  had  not,  perhaps,  been  dis- 
tinctly anticipated  in  a  prospective  and  hypothetical  argument,  bore 
nevertheless  with  undeniable  force  upon  the  question  to  be  decided  at 
Verona. 

Dangers,  not  necessarily  arising  from  the  existence  of  the  internal 
agitations  of  Spain,  might  nevertheless  be  created  by  an  uncalled  for  and 
injudicious  interposition  in  them.  The  spirit  of  revolution,  which,  shut 
up  within  the  Pyrenees,  might  exhaust  itself  in  struggles,  trying,  indeed, 
r*7fin  *°  ^Pa^n>  but  harmless  to  her  *neighbours,  if  called  forth  from 
-I  within  those  precincts  by  the  provocation  of  foreign  attack — 
might  find,  perhaps,  in  other  countries  fresh  aliment  for  its  fury;  and 
might  renew,  throughout  Europe,  the  miseries  of  the  five-and-twenty 
years  which  preceded  the  Peace  of  1815. 

For  these  and  abundant  other  reasons,  the  voice  of  His  Majesty's  Pleni- 
potentiary at  Verona  was  for  peace.  The  preservation  of  general  peace 
is  the  earnest  wish  and  object  of  His  Majesty :  and  the  undersigned  is 
commanded  to  repeat,  that  no  means  will  be  left  unexhausted  by  His 
Majesty's  Government,  which  the  impartial  employment  of  good  offices 
can  afford,  to  soothe  the  irritation  at  present  unhappily  subsisting  between 
the  Governments  of  France  and  Spain,  and  to  prevent,  if  possible,  the 
commencement  of  hostilities,  the  consequences  of  which  no  human  fore- 
sight can  calculate. 

The  undersigned,  &c., 

GEORGE  CANNING. 

The  Vicomte  de  Marcellus. 
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Another  Despatch  from  Mr.  Canning  on  the  same  Subject,  dated  March 
31s£,  1823.— From  State  Papers  (Spain,}  Vol.  10,  pp.  64-70.) 

[Foreign  Office,  March  3Ist,  1823. 

SIR, — The  hopes  of  an  accommodation  between  France  and  Spain, 
which  His  Majesty  has  so  long  been  encouraged  to  cherish,  in  despite  of 
all  unfavourable  appearances,  being  now  unhappily  extinguished,  I  am 
commanded  by  His  Majesty  to  address  to  your  Excellency,  for  the  pur- 
pose of  being  communicated  to  the  French  Minister,  the  following 
explanation  of  the  sentiments  of  your  Government  upon  the  present  pos- 
ture of  affairs  between  those  two  kingdoms. 

The  King  has  exhausted  his  endeavours  to  preserve  the  peace  of 
Europe. 
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The  question  of  an  interference  in  the  internal  concerns  of  Spain,  on 
account  of  the  troubles  and  distractions  which  have  for  some  time  pre- 
vailed in  that  kingdom,  was  not  one  on  which  His  Majesty  could,  for 
himself,  entertain  a  moment's  hesitation.  If  His  Majesty's  Plenipoten- 
tiary at  Verona  did  not  decline  taking  *part  in  the  deliberations 
of  the  Allied  Cabinets  upon  that  question,  it  was  because  His 
Majesty  owed  to  his  Allies,  upon  that,  as  upon  every  other  subject,  a 
sincere  declaration  of  his  opinions,  and  because  he  hoped  that  a  friendly 
and  unreserved  communication  might  tend  to  the  preservation  of  general 
peace. 

The  nature  of  the  apprehensions  which  had  induced  the  King  of 
France  to  assemble  an  army,  within  his  own  frontier,  upon  the  borders 
of  Spain,  had  been  indicated,  in  the  first  instance,  by  the  designation  of 
the  "  Cordon  Sanitaire."  The  change  of  that  designation  to  that  of  an 
"Army  of  Observation"  (which  took  place  in  the  month  of  September 
last,)  did  not  appear  to  His  Majesty  to  imply  more  than  that  the  defen- 
sive system  originally  opposed  to  the  contagion  of  physical  disease,  would 
be  continued  against  the  possible  inconveniences,  moral  or  political, 
which  might  arise  to  France,  from  a  civil  contest  raging  in  a  country 
separated  from  the  French  territory  only  by  a  conventional  line  of  demar- 
cation,. The  dangers  naturally  incident  to  an  unrestrained  intercourse 
between  two  countries  so  situated  towards  each  other,  the  dangers  of 
political  intrigue,  or  of  occasional  violation  of  territory,  might  sufficiently 
justify  preparations  of  military  defence. 

Such  was  the  state  of  things  between  France  and  Spain  at  the  opening 
of  the  Congress  of  Verona.  The  proposition  brought  forward  by  the 
French  Plenipotentiary  in  the  Conferences  of  the  Allied  Cabinets  were 
founded  on  this  state  of  things.  Those  propositions  did  not  relate  to  any 
project  of  carrying  attack  into  the  heart  of  the  Spanish  Monarchy,  but 
were  in  the  nature  of  inquiries : — 1st.  What  countenance  France  might 
expect  to  receive  from  the  Allies,  if  fihe  should  find  herself  under  the 
necessity  of  breaking  off  diplomatic  intercourse  with  the  Court  of  Madrid  ? 
and,  2ndly,  What  assistance,  in  supposed  cases  of  outrage  to  be  com- 
mitted, or  of  violence  to  be  menaced  by  Spain?  These  cases  were  all 
contingent  and  precautionary.  The  answers  of  the  three  Continental 
Powers  were  of  a  correspondent  character. 

The  result  of  the  discussions  at  Verona  was  a  determination  of  His 
Majesty's  Allies,  the  Emperors  of  Austria  and  Russia  and  the  King  of 
Prussia : — 1st.  To  make  known  to  the  Cabinet  of  Madrid,  through  their 
respective  Ministers  at  that  Court,  their  sentiments  upon  the  necessity 
of  a  change  in  the  present  system  of  the  Spanish  Government ;  and,  in 
the  event  of  an  unsatisfactory  answer  to  that  communication,  to  recall 
their  respective  Ministers,  and  to  break  off  all  diplomatic  intercourse  with 
Spain.  2ndly.  To  make  common  cause  with  France  against  Spain,  in 
certain  specified  cases ;  cases,  as  has  been  already  observed,  altogether 
contingent  and  precautionary. 

His  Majesty's  Plenipotentiary  declined  concurring  in  these  measures; 
not  only  because  he  was  unauthorized  to  pledge  the  faith  of  his 
Government  to  any  hypothetical  engagement,  but  because  *his 
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Government  had,  from  the  month  of  April,  1820,  uniformly  recom- 
mended to  the  Powers  of  the  alliance  to  abstain  from  all  interference  in 
the  internal  affairs  of  Spain  ;  and  because,  having  been  from  the  same 
period  entirely  unacquainted  with  whatever  transactions  might  have 
taken  place  between  France  and  Spain,  his  Government  could  not  judge 
on  what  grounds  the  Cabinet  of  the  Tuileries  meditated  a  possible  dis- 
continuance of  diplomatic  relations  with  the  court  of  Madrid,  or  on  what 
grounds  they  apprehended  an  occurrence,  apparently  so  improbable,  as 
a  commencement  of  hostilities  against  France  by  Spain. 

No  proof  was  produced  to  His  Majesty's  Plenipotentiary  of  the  exist- 
ence of  any  design  on  the  part  of  the  Spanish  Government  to  invade  the 
territory  of  France;  of  any  attempt  to  introduce  disaffection  among  her 
soldiery,  or  of  any  project  to  undermine  her  political  institutions  ;  and 
so  long  as  the  struggles  and  disturbances  of  Spain  should  be  confined 
within  the  circle  of  her  own  territory,  they  could  not  be  admitted  by  the 
British  Government  to  afford  any  plea  of  foreign  interference.  If  the 
end  of  the  last  and  the  beginning  of  the  present  century  saw  all  Europe 
combined  against  France,  it  was  not  on  account  of  the  internal  changes 
which  France  thought  necessary  for  her  own  political  and  civil  reforma- 
tion, but  because  she  attempted  to  propagate,  first  her  principles,  and 
afterwards  her  dominion  by  the  sword. 

Impossible  as  it  was  for  his  Majesty  to  be  party  to  the  measures  con- 
certed at  Verona  with  respect  to  Spain,  his  Majesty's  Plenipotentiary 
declared,  that  the  British  Government  could  only  endeavour,  through  his 
Majesty's  Minister  at  the  Court  of  the  Catholic  King,  "to  allay  the  fer- 
ment which  those  measures  might  occasion  at  Madrid,  and  to  do  all  the 
good  in  his  power." 

Up  to  this  period  no  communication  had  taken  place  between  his 
Majesty  and  the  Court  of  Madrid,  as  to  the  discussions  at  Verona.  But 
about  the  time  of  the  arrival  of  his  Majesty's  Plenipotentiary,  on  his 
return  from  Verona,  at  Paris,  Spain  expressed  a  desire  for  the  "  friendly 
interposition"  of  his  Majesty  to  avert  the  calamities  of  war;  Spain  dis- 
tinctly limited  this  desire  to  the  employment  of  such  "  good  offices,"  on 
the  part  of  Great  Britain,  as  would  not  be  inconsistent  with  "  the  most 
strictly  conceived  system  of  neutrality."  Nor  has  any  period  occurred 
throughout  the  whole  of  the  intercourse  of  the  British  Government  with 
Spain,  at  which  the  Spanish  Government  has  been  for  one  moment  led, 
by  that  of  Great  Britain,  to  believe  that  the  policy  of  his  Majesty  in  a 
contest  between  France  and  Spain,  would  be  other  than  neutral. 

In  pursuance  of  this  request,  and  of  his  previous  declaration  at  Verona, 
his  Majesty's  Plenipotentiary  received  instructions  at  Paris,  to  make  to 
the  French  Government  the  offer  of  his  Majesty's  mediation.  In  making 
this  offer  the  British  Government  deprecated,  from  motives  of  expediency 


I~*7f4n  as  from  considerations  *of  justice,  the  employment  towards 

•J  Spain  of  a  language  of  reproach  or  intimidation.  They  repre- 
sented, as  matter  of  no  light  moment,  the  first  breach,  by  whatever  Power, 
of  that  general  pacific  settlement  which  had  been  so  recently  established, 
and  at  the  cost  of  so  many  sufferings  and  sacrifices  to  all  nations.  Nor 
did  they  disguise  from  the  French  Government  the  anxiety  with  which 
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they  looked  forward  to  all  the  possible  issues  of  a  new  war  in  Eurdpe,  if 
once  begun. 

In  addition  to  suggestions  such  as  these,  the  British  Government 
endeavoured  to  learn  from  the  Cabinet  of  the  Tuileries  the  nature  and 
amount  of  the  specific  grievances  of  which  his  Most  Christian  Majesty 
complained  against  Spain ;  and  of  such  specific  measures  of  redress  or 
conciliation,  on  the  part  of  Spain,  as  would  arrest  the  progress  of  His 
Most  Christian  Majesty's  warlike  preparations. 

The  French  Government  declined  the  formal  mediation  of  His  Majesty's 
alleging,  in  substance,  that  the  necessity  of  its  warlike  preparations  was 
founded,  not  so  much  upon  any  direct  cause  of  complaint  against  Spain, 
which  might  be  susceptible  of  accurate  specification  and  of  practical 
adjustment,  as  upon  the  general  position  in  which  the  two  kingdoms 
found  themselves  placed  towards  each  other ; — upon  the  effect  which  all 
that  was  passing,  and  had  been  for  some  time  passing,  in  Spain,  produced 
upon  the  peace  and  tranquillity  of  His  Most  Christian  Majesty's  domi- 
nions ;  upon  the  burdensomeness  of  that  defensive  armament  which 
France  had  thought  herself  obliged  to  establish  on  her  frontier  towards 
Spain,  and  which  it  was  alike  inconvenient  to  her  to  maintain ;  or,  with- 
out some  change  of  circumstances  which  would  justify  such  change  of 
counsel,  to  withdraw ; — upon  a  state  of  things,  in  short,  which  it  was 
easier  to  understand  than  to  define ;  but  which,  taken  altogether,  was  so 
intolerable  to  France,  that  open  hostility  would  be  far  preferable  to  it. 
War  would  at  least  have  a  tendency  to  some  conclusion ;  whereas  the 
existing  state  of  the  relations  between  France  and  Spain  might  continue 
for  an  indefinite  time  :  increasing  every  day  the  difficulties  of  Spain,  and 
propagating  disquietude  and  alarm  throughout  the  French  army  and 
nation. 

But  although  His  Most  Christian  Majesty's  Government  declined,  on 
these  grounds,  a  formal  mediation,  they  professed  an  earnest  desire  for 
peace,  and  accepted  his  Majesty's  "good  offices"  with  Spain  for  that 
object. 

Contemplating  all  the  mischiefs  which  war  might  inflict  upon  France, 
and,  through  France,  ultimately,  perhaps,  upon  all  Europe ;  and  which 
it  must  inflict  more  immediately  and  inevitably,  upon  Spain, — whose  inter- 
nal animosities  and  agitations  a  foreign  war  could  not  but  exasperate  and  pro- 
long— the  British  Government  was  deeply  impressed  with  the  necessity 
of  peace  for  both  kingdoms ;  and  resolved,  therefore,  whether  invested 
or  not  with  *the  formal  character  of  mediator,  to  make  every 
effort,  and  to  avail  itself  of  every  chance  for  the  prevention  of 
hostilities.  The  question  was  now  become  a  question  simply  and  entirely 
between  Spain  and  France ;  and  the  practical  point  of  the  inquiry  was, 
not  so  much  how  the  relations  of  those  two  Governments  had  been  brought 
into  their  present  awkward  complication,  as  how  that  complication  could 
be  solved  without  recourse  to  arms,  and  an  amicable  adjustment  produced, 
through  mutual  explanation  and  concession. 

Nothing  could  have  induced  his  Majesty  to  suggest  to  the  Spanish 
nation,  a  revision  of  its  political  institutions  as  the  price  of  his  Majesty's 
friendship.  But  Spaniards  of  all  parties  and  descriptions  admitted  some 
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modifications  of  the  Constitution  of  1812  to  be  indispensably  necessary; 
and  if  in  such  a  crisis  as  that  in  which  Spain  now  found  herself  dis- 
tracted at  once  by  the  miseries  of  civil  war  and  by  the  apprehension  of 
foreign  invasion, — the  adoption  of  modifications,  so  admitted  to  be  de- 
sirable in  themselves,  might  afford  a  prospect  of  composing  her  internal 
dissensions,  and  might  at  the  same  time  furnish  to  the  French  Govern- 
ment a  motive  for  withdrawing  from  the  menacing  position  which  it  had 
assumed  towards  Spain,  the  British  Government  felt  that  no  scruple  of 
delicacy,  or  fear  of  misconstruction,  ought  to  restrain  them  from  avow- 
ing an  earnest  wish  that  the  Spaniards  could  prevail  upon  themselves  to 
consider  of  such  modifications,  or  at  least  to  declare  their  disposition  to 
consider  them  hereafter. 

It  is  useless  now  to  discuss  what  might  have  been  the  result  of  his 
Majesty's  anxious  endeavours  to  bring  about  an  accommodation  between 
France  and  Spain,  if  nothing  had  occurred  to  interrupt  their  progress. 
Whatever  might  be  the  indisposition  of  the  Spanish  Government  to  take 
the  first  step  towards  such  an  accommodation,  it  cannot  be  disguised  that 
the  principles  avowed,  and  the  pretensions  put  forward  by  the  French 
Government,  in  the  Speech  from  the  Throne  at  the  opening  of  the  Cham- 
bers at  Paris,  created  new  obstacles  to  the  success  of  friendly  intervention. 
The  communication  of  that  speech  to  the  British  Government  was  ac- 
companied, indeed,  with  renewed  assurances  of  the  pacific  disposition  of 
France ;  and  the  French  ministers  adopted  a  construction  of  the  passage 
most  likely  to  create  an  unfavourable  impression  in  Spain,  which  strip- 
ped it  of  part  of  its  objectionable  character.  But  all  the  attempts  of  the 
British  Government  to  give  effect  at  Madrid  to  such  assurances  and  ex- 
planations proved  unavailing.  The  hopes  of  success  became  gradually 
fainter>  and  have  now  vanished  altogether. 

It  remains  only  to  describe  the  conduct  which  it  is  his  Majesty's  de- 
sire and  intention  to  observe  in  a  conflict  between  two  nations,  to  each 
of  whom  his  Majesty  is  bound  by  the  ties  of  amity  and  alliance. 
f*7fifil  *The  repeated  disavowal  by  his  Most  Christian  Majesty's  Govern- 
-1  ment,  of  all  views  of  ambition  and  aggrandizement,  forbids  the  sus- 
picion of  any  design  on  the  part  of  France  to  establish  a  permanent  military 
occupation  of  Spain,  or  to  force  his  Catholic  Majesty  into  any  measures 
derogatory  to  the  independence  of  his  Crown,  or  to  his  existing  relations 
with  other  Powers. 

The  repeated  assurances  which  his  Majesty  has  received  of  the  deter- 
mination of  France  to  respect  the  dominions  of  his  Most  Faithful  Ma- 
jesty, relieve  his  Majesty  from  any  apprehension  of  being  called  upon  to 
fulfil  the  obligations  of  that  intimate  defensive  connection  which  has  so 
long  subsisted  between  the  Crowns  of  Great  Britain  and  Portugal. 

With  respect  to  the  provinces  in  America,  which  have  thrown  off  their 
allegiance  to  the  Crown  of  Spain,  time  and  the  course  of  events  appear 
to  have  substantially  decided  their  separation  from  the  mother  country ; 
although  the  formal  recognition  of  those  provinces  as  Independent  States, 
by  his  Majesty,  may  be  hastened  or  retarded  by  various  external  circum- 
stances, as  well  as  by  the  more  or  less  satisfactory  progress  in  each  State, 
towards  a  regular  and  settled  form  of  government.  Spain  has  long  been 
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apprised  of  his  Majesty's  opinions  upon  this  subject.  Disclaiming  in  the 
most  solemn  manner  any  intention  of  appropriating  to  himself  the 
smallest  portion  of  the  late  Spanish  possessions  in  America,  his  Majesty 
is  satisfied  that  no  attempt  will  be  made  by  France  to  bring  under  her 
dominion  any  of  those  possessions,  either  by  conquest  or  by  cession,  from 
Spain. 

This  frank  explanation  upon  the  points  on  which  perhaps  alone  the 
possibility  of  any  collision  of  France  with  Great  Britain  can  be  appre- 
hended in  a  war  between  France  and  Spain,  your  Excellency  will  repre- 
sent to  M.  de  Chateaubriand,  as  dictated  by  an  earnest  desire  to  be  en- 
abled to  preserve,  in  that  war,  a  strict  and  undeviating  neutrality;  a 
neutrality  not  liable  to  alteration  towards  either  party,  so  long  as  the 
honour  and  just  interests  of  Great  Britain  are  equalty  respected  by  both. 

I  am  commanded,  in  conclusion,  to  direct  your  Excellency  to  declare 
to  the  French  Minister  that  his  Majesty  will  be  at  all  times  ready  to 
renew  the  interposition  of  his  good  offices,  for  the  purpose  of  terminating 
those  hostilities  which  his  Majesty  has  so  anxiously,  although  ineffec- 
tually, endeavoured  to  avert. 

I  am,  &c., 

GEORGE  CANNING. 

H.  E.  the  Rt.  Hon.  Sir  Charles  Stuart. 
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Power  of  the  High  Court  of  Admiralty  to  act  as  a  Court  of  Interna- 
tional Law  in  time  of  War,  without  a  Prize  Act ;  and  as  to  Juris- 
diction of  Prize  Court  over  Freight.  Argument  of  Queen' s  Advocate 
(Lord  StowelV)  in  Smart  v.  Wolff,  3  Durnford  and  East's  Reports, 
p.  329. 

THE  marginal  note  is  as  follows  : — 

"  The  Admiralty  Court  has  jurisdiction  over  the  question  of  freight, 
claimed  by  a  neutral  master  against  the  captor,  who  has  taken  the  goods 
as  prize.  And  a  monition  having  issued,  after  the  goods  were  condemned 
and  decreed  to  be  delivered  to  the  captors,  at  the  suit  of  such  master 
against  the  plaintiffs  as  owners  or  agents  of  the  prize  goods  to  bring  into 
court  the  produce  remaining  in  their  hands  to  answer  the  freight,  this 
Court  refused  a  prohibition;  though  no  fidejussory  caution  had  been 
taken  before  the  goods  were  delivered  to  the  captor,  but  the  question  of 
freight  had  been  reserved  by  thet  erms  of  the  decree  for  future  con- 
sideration." 

The  argument  is  as  follows  : — 

"  The  Advocate  General  (Sir  William  Scott,)  Bearcroft  and  Bower, 
showed  cause  against  the  rule  for  prohibition ;  and  submitted  two  pro- 
positions to  the  court.  First,  that  the  Court  of  Admiralty  has  power  by 
a  monition  to  order  in  the  proceeds  of  a  prize  from  any  person,  in  whose 
hands  they  are  charged  (and  not  denied)  to  be,  for  the  purpose  of  adju- 
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dication,  and  to  enforce  the  sentence  of  adjudication.  And  2dly,  That 
this  power  subsists  till  the  enforcement  of  a  sentence  of  adjudication  on 
all  prize  claims  arising  from  the  capture.  As  to  the  first :  although  the 
prize  court  of  the  Admiralty  acts  principally  in  rem,  yet  it  possesses  a 
complete  and  original  power  over  the  persons  of  the  captors,  and  those 
who  by  their  acts  become  possessed  of  the  proceeds  of  a  prize.  By  the 
capture  the  thing  is  acquired  not  to  the  individual,  but  to  the  State ;  and 
though  it  is  now  usually  put  into  the  hands  of  the  captors,  it  remains  in  con- 
templation of  law  in  the  custody  of  the  public.  Formerly  it  actually  did 
remain  in  their  custody,  as  is  still  the  case  in  all  foreign  countries  :  it  is 
merely  for  the  convenience  of  the  captors  that  the  English  admiralty  per- 
mits them  to  take  possession  of  the  property.  But  it  must  be  remem- 
bered that  it  is  so  held  by  them  as  agents  of  the  court,  and  not  in  right 
of  property  ;  and  therefore  their  possession  may  be  divested  by  the  act 
of  the  court,  either  ex  officio,  or  on  the  application  of  the  parties  inter- 
ested, showing  good  cause  for  taking  it  out  of  their  hands.  Now  if 
r*7ft«n  *^e  caP*or  himself  be  compellable  to  bring  in  the  proceeds  of  the 
-I  prize,  his  agent  must  be  equally  so,  since  they  are  both  the  agents 
of  the  public.  It  is  not  necessary  here  to  contend  that  a  case  may  not 
exist  in  which  a  person  charged  to  be  possessed  of  the  proceeds  of  a  prize 
may  not  show  a  sufficient  cause  why  the  monition  should  not  be  enforced, 
either  by  denying  the  fact  of  possession,  or  by  giving  some  satisfactory 
plea  why  the  possession  should  not  be  delivered  up.  It  is  sufficient  in 
this  case  that  such  a  monition  may  issue,  calling  on  the  parties  to  show 
why  the  proceeds  should  not  be  brought  into  court.  It  may  be  admitted 
that  no  such  power  as  this  is  to  be  found  in  the  prize  acts ;  but  there  are 
many  undoubted  privileges  of  the  Court  of  Admiralty  which  are  not  given 
by  them.  The  prize  acts  are  of  a  modern  date,  and  form  indeed  but  a 
very  small  portion  of  the  law  of  the  Admiralty.  They  were  drawn  up 
principally  for  the  direction  of  the  Vice  Admiralty  Courts,  to  which  a 
jurisdiction  over  questions  of  prize  was  thereby  for  the  first  time  given. 
But  a  great  part  of  the  Admiralty  jurisdiction  is  founded  on  the  estab- 
lished usage,  and  (as  it  were)  the  common  law  of  the  Admiralty.  It  is 
not  contended  that  the  Admiralty  has  a  jurisdiction  inconsistent  with 
those  statutes ;  but  being  affirmative  acts,  they  leave  every  other  matter, 
not  thereby  specially  provided  for,  as  it  was  before.  And  notwithstand- 
ing those  statutes  require  that  bail  shall  be  taken  in  some  cases,  when 
the  possession  of  the  prize  is  given  up,  yet  they  do  not  destroy  the  lien 
which  the  Admiralty  has  in  rem.  When  the  claimant  is  a  foreigner,  or 
insolvent,  it  is  prudent  to  take  &  personal  security;  but  the  real  security 
(the  thing  itself)  still  continues  so  long  as  it  remains  within  the  reach  of 
the  process  of  the  Court.  The  suggestion  proceeds  on  an  idea  that  the 
Admiralty  has  only  jurisdiction  over  the  thing,  and  that,  when  the  pos- 
session is  given  up,  it  has  no  longer  any  jurisdiction  upon  the  subject, 
except  to  the  amount  of  the  stipulation  given  by  the  parties.  Sureties, 
indeed,  are  only  answerable  to  the  amount  of  the  stipulation ;  but  the  prize 
court  of  the  Admiralty  has  also  a  jurisdiction  over  every  person,  who  obtains 
the  possession  of  the  proceeds  of  any  prize.  And  there  is  a  material  dis- 
tinction in  this  respect  between  the  instance  and  the  prize  court  of  the  Ad- 
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miralty.  The  former  proceeds  originally  by  arrest,  in  order  to  compel  bail 
to  be  given  to  submit  to  its  jurisdiction  ;  but  tbat  is  not  done  in  the  prize 
court,  whose  jurisdiction  is  founded  on  a  higher  authority  than  the  mere 
consent  of  the  parties ;  it  is  founded  on  the  right  to  enforce  the  Law  of 
Nations.  That  such  a  power  as  this  now  contended  for  is  necessary  can- 
not be  disputed.  Courts  of  Admiralty  are  the  only  tribunals  to  which 
neutral  subjects  can  resort  on  complaints  arising  in  time  of  war.  It  is 
stipulated  between  all  the  maritime  powers  of  Europe,  that  there  shall 
be  a  Court  of  Admiralty  in  their  respective  *dominions  ;  and  in 
this  country  it  also  subsists  on  the  footing  of  ancient  and  estab- 
lished  usage.  Then  it  would  be  absurd  to  allow  the  existence  of  such 
a  court,  and  to  deny  it  the  necessary  power  of  enforcing  its  own  decrees. 
For  if  it  has  no  power  of  ordering  in  the  proceeds  of  a  prize  which  is  carried 
into  a  neutral  port,  and  sold,  and  the  produce  remitted  to  the  agents  of  the 
captors  here,  there  must  necessarily  be  a  failure  of  justice.  But  the  con- 
stant and  regular  exercise  of  this  power  is  a  decisive  proof  of  its  legality. 
In  the  course  of  the  last  war  several  instances  of  this  sort  occurred,  where 
the  prize  court  of  Admiralty  exercised  the  jurisdiction  now  contended 
for,  and  their  proceedings  were  confirmed  by  the  court  of  appeals.  One 
of  them  was  in  the  instance  of  the  Buoen  Consago,  which  was  a  prize 
taken  by  an  English  ship,  and  carried  into  Lisbon,  where  the  proceeds 
were  lodged  in  an  English  house  under  the  firm  of  Mayne  and  Co. :  after 
condemnation  of  the  cargo  there,  which  was  confirmed  on  appeal  here,  a 
claim  was  set  up  on  the  part  of  the  joint  captors  for  their  proportion  of 
the  prize ;  and  a  monition  was  accordingly  issued  from  the  court  of  ap- 
peal (at  which  court  the  Lords  Camden  and  Grantley  were  present,)  re- 
quiring Mayne  and  Co.  to  bring  the  proceeds  into  court ;  for  disobeying 
which  monition  an  attachment  issued  on  the  5th  of  July,  1786 ;  and  in 
consequence  of  that  the  proceeds  were  brought  in.  The  cases  of  the 
Misericordia,  the  Jean  de  Theodore,  the  Vrow  Maria,  the  Nostra  Seignora 
De  Saragossa,  and  the  Santa  Rita,  were  also  mentioned  as  similar  instances. 
This  power  of  the  Admiralty  was  also  incidentally  recognized  in  Parlia- 
ment in  1785,  when  a  Bill  was  brought  in  for  the  purpose  of  compelling 
the  prize  agents  to  deliver  the  proceeds  of  the  capture  at  St.  Eustatia 
into  the  hands  of  certain  commissioners ;  but  that  bill  was  dismissed  on 
the  ground  that  the  Admiralty  Court  had  a  competent  power  to  compel 
the  production  of  the  proceeds,  if  a  proper  case  were  made  out.  In  con- 
sequence of  this,  a  monition  has  since  issued  against  these  agents ;  some 
of  whom  are  indeed  out  of  the  reach  of  the  process  of  the  court,  but  the 
others  are  made  amenable.  Then  if  it  be  objected  that  as  all  events  this 
power  of  the  Admiralty  only  exists  till  sentence  of  condemnation,  and 
that  afterwards  its  jurisdiction  is  at  an  end,  for  that  then  the  parties  hold 
the  proceeds  of  the  prize  not  as  agents,  but  in  right  of  property  j  it  is 
contended, 

"2dly.  That  that  power  subsists  after  a  general  adjudication,  until 
all  claims  respecting  the  prize  are  determined.  Those  claims  may  arise 
from  three  different  parties ;  the  captor  enemy,  the  captured  enemy,  or  a  neu- 
tral. The  rights  of  the  latter  form  the  most  important  object  of  the  atten- 
tion of  the  prize  court ;  for  with  regard  to  enemies,  the  condemnation  puts  a 
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„..  final  end  to  their  claims ;  but  it  is  otherwise  with  respect  to  the 
L  J  *neutrals,  whose  claims  arise  after  condemnation  ;  and  the  con- 
demnation itself  is  subject  to  such  rights  as  neutrals  may  have  in  the 
property.  The  neutral  master,  who  is  a  mere  carrier,  has  a  lien  on  the 
cargo  for  freight  and  expenses ;  and  this  lien  still  continues,  notwith- 
standing a  general  condemnation,  for  the  cargo  is  condemned  subject  to 
his  right.  The  master  is  no  party  to  the  suit  respecting  the  question  of 
prize;  and  a  judgment  can  only  conclude  those  who  are  parties  to  the 
suit.  And  in  this  particular  case  the  plaintiff's  are  bound  by  their  own 
agreement :  for  the  cargo  was  put  into  their  hands  with  an  express  reser- 
vation of  the  question  of  freight,  to  be  heard  in  the  regular  course  of 
causes.  So  that  this  cargo  was  only  delivered  to  them  conditionally,  and 
a  part  of  this  cargo  sufficient  to  answer  the  claim  for  freight  and  expenses 
has  not  been  condemned  at  all.  Neither  can  it  be  said  that  the  question  of 
freight  is  to  be  determined  of  course,  because  the  master  is,  in  general, 
entitled  to  freight  and  expenses ;  for  his  claim  is  subject  to  many  exceptions, 
which  cannot  be  determined  without  involving  in  it  the  question  of  prize ; 
as  if  the  captor  plead  that  the  goods  were  contraband,  there  a  direct  question 
arises  whether  the  freight  does  not  become  prize  as  well  as  the  goods. 
This  is  one  of  the  most  difficult  subjects  which  are  agitated  in  the  Admi- 
ralty Court,  because  it  may  be  affected  by  particular  Treaties,  the  Law  of 
Nations,  Proclamations,  or  Orders  in  Council.  Or  if  the  captor  plead 
that  the  neutral  refused  search,  or  sailed  under  convoy  of  the  enemy's 
ships  of  war,  or  conveyed  intelligence  to  the  enemy;  they  also  are  waivers 
of  the  rights  of  neutrality,  and  must  be  discussed  before  the  question  of 
freight  can  be  determined ;  but  of  none  of  them  can  the  common  law 
courts  take  cognizance.  The  question  of  freight  must  be  determined  by 
the  same  court  which  determines  the  principal  question  of  prize ;  other- 
wise the  courts  of  common  law  must  be  converted  into  prize  courts.  It 
may  be  said  that  the  freight  may  be  adjudged  in  the  Admiralty,  and 
that  a  proceeding  may  be  instituted  in  a  common  law  court  to  enforce 
that  decree  ;  but  it  would  be  in  vain  for  the  Admiralty  to  adjudge  the 
question  of  prize,  if  they  could  not  order  the  proceeds  to  be  brought  into 
their  court.  If  they  could  not  give  effect  to  their  own  adjudication,  they 
would  have  a  power  of  adjudging  that  which  they  could  not  execute,  and 
the  common  law  courts  would  have  to  execute  that  decree,  the  justice  of 
which  they  could  not  examine;  a  species  of  judicature  not  only  vexatious 
to  the  subject,  but  also  degrading  to  both  the  courts.  This  jurisdiction 
now  claimed  by  the  Admiralty  was  recognized  by  Lord  Mansfield  in 
Livingston  and  Another  v.  M'Kenzie,  at  Nisi  Prius  in  1766.  The  ship 
Margaret(a)  was  taken  in  the  war  before  the  last  by  *a  king's 
ship,  but  restored  by  the  sentence  of  the  Vice  Admiralty  Court 

(a)  Iu  1762,  this  vessel,  being  the  property  of  Livingston  and  Welsh  of  New 
York,  sailed  from  thence  with  a  cargo  of  lumber  and  provisions  bound  to  Jamaica, 
where  she  delivered  her  cargo ;  and  with  the  proceeds  amounting  to  1300/.  in 
specie  she  proceeded  on  a  farther  voyage  to  the  Spanish  settlement  of  Monti 
Christe,  in  the  course  of  which  she  was  taken  by  his  Majesty's  ship  the  "Defiance," 
commanded  by  Captain  M'Kensie.  He  took  the  specie  out  of  the  ship,  and  put  a 
prize  master  and  mariners  on  board  to  conduct  her  to  Jamaica ;  but  before  her 
arrival  there  she  was  captured  by  a  French  ship  of  war,  and  carried  into  Port  au 
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in  Jamaica ;  that  sentence  was  confirmed  on  appeal  here,  and  the  cause 
was  remitted  back  to  Jamaica.  The  captured,  however,  brought  an  action 
here  at  common  law,  founded  on  the  sentence  of  reversal;  but  Lord 
.Mansfield  was  of  opinion  that  it  was  not  maintainable,  as  the  question 
arose  out  of  a  prize  cause,  and  that  the  Courts  of  Admiralty  ought  to 
enforce  their  own  decrees ;  and  he  nonsuited  the  plaintiffs.  In  deter- 
mining a  question  of  this  kind,  the  situation  of  neutrals  is  also  entitled 
to  some  consideration ;  they  are  brought  into  litigation,  without  any  mis- 
conduct on  their  parts,  on  account  of  hostilities  between  this  and  some 
other  country;  and  if  they  were  subject  to  the  vexation  and  expense  of 
instituting  a  fresh  suit  in  a  common  law  court,  after  having  gone  through 
all  the  proceedings  in  the  Court  of  Admiralty,  it  would  be  an  inducement 
to  foreign  powers  in  time  of  war  to  enter  into  armed  neutralities." 
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Right  to  Capture  Enemy's  Goods  in  Neutral  Bottoms.  Opinion  of 
Lampredi.  (From  "  Commercio  dei  Popoli  Neutrali  in  tempo  di 
guerra,  Trattato  di  Gio.  M.  Lampredi.  In  Firenze,  1788.  Parte 
\,pp.  149-153.) 

DEL  resto  non  avvi  esecuzione  di  diritto  perfetto,  che  nonrecbi  molestia, 
e  danno  a  qualche  individuo.  lo  alzo  il  mio  edifizio,  e  tolgo  la  luce  al 
mio  vicino,  circondo  di  siepe  un  campo,  e  impedisco  il  comodo  passo  ai 
confinanti  proprietary;  vendo  le  mie  grasce,  e  diminuisco  il  prezzo  di 
quelle  degli  altri,  perche  scemano  i  compratori :  intraprendo  ua  genere 
di  commercio,  e  diminuisco  il  guadagno  di  un  terzo  che  era  solo  a  sarlo 
ec :  ma  per  queste  molestia,  che  risente  qualche  individuo  1'esecuzione 
di  quei  diritti  non  si  potrebbe  impedire,  se  nan  nel  easo  dell'  estrema 
necessita,  nella  collisione  dei  diritti,  e  co-n  le  cautela  esposte  di  sopra." 
Anche  il  diritto  naturale  dei  neutrali  di  seguitare  con  le  Nazione  Bellige- 
ranti  il  solito.  Commercio  reca  pregiudizio  alle  medesime  ;  molte  Navi 
neutrali  cariehe  di  Merci  nemiche  eviteranno  la  vigilanzo  degli  Armatori, 
ma  per  questo  quel  diritto  non  e  men  giusto. 

Prince,  where  she  was  condemned  to  the  French  captors.  Captain  M'Kenaie  soon 
afterwards  instituted  a  suit  in  the  Vice-Admiralty  Court  in  Jamaica  against  the 
specie,  which  he  either  kept  in  his  possession  or  had  paid  into  the  hands  of  his 
agent  there.  A  claim  was  then  set  up  by  the  master  for  the  ship  as  the  property 
of  Livingston  and  Welch,  British  subjects,  residing- at  New  York,  and  for  the  specie, 
as  the  property  of  the  said  owners  and  of  him  the  claimant,  also  a  British  subject. 
On  the  29th  of  October,  1*762,  after  hearing  the  cause,  the  Judge  of  the  Vice-Admi- 
ralty Court  at  Jamaica  decreed  the  sum  of  1300Z.  in  the  possession  of  the  captor  to 
be  restored  to  the  claimant,  and  the  ship  and  the  rest  of  the  effects  on  board  at 
the  time  of  the  capture,  or  the  full  value,  to  be  also  restored  to  the  claimant. 
From  this  decree  Captain  M'Kenzie  appealed  to  the  Lords  Commissioners  of  Appeals 
in  prize  causes,  who  on  the  1st  of  May,  1764,  affirmed  the  sentence  below,  and 
decreed  the  cause  to  be  remitted.  About  two  years  after  this  decree  the  action 
was  brought  here. 

OCTOBER,  1857.— 34 
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Questa  riflessione  mi  fa  strada  a  toglier  di  mezzo  le  sopra  esposte  con- 
tradizione.  Se  e  lecito,  dicono  alcuni,  predar  la  roba  del  nemico  ovunque 
si  trovi,  ed  anche  sopra  i  Bastimenti  paeifici,  con  lesione  evidente  della 
liberta  dei  Neutrali,  e  ci6  perche  il  nemico  ha  diritto  di  diminuir  le  forze 
dell'  altro  all'  infinito,  all'  effetto  di  disporlo  alia  pace,  perche  non  e  lecito 
arrestare,  e  impedire  i  Neutrali,  che  portano  alle  Spiagge  nemiche  Merci 
lor  proprie  ?  Non  traggono  da  queste  i  Nemici  un  rinforzo,  che  reca  all' 
altra  parte  un  danno  irreparabile  ?  Perche  e  illecito  il  primo,  e  lecito,  il 
secondo  ?  Perche  la  necessit;\,  della  tua  difesa  ti  permette  di  attaccar 
la  liberta,  ed  indipendenza  di  quelle,  che  portano  le  Merci,  appartenenti 
ai  nemici,  e  non  ti  permette  di  far  lo  stesso  con  i  Neutrali  che  portano  le 
loro  proprie  Merci  ?  Perche,  io  rispondo,  il  danno  della  preda  cade  quasi 
tutto  sopra  i  Nemici,  e  quel  poco  che  cade  sopra  gli  Amici,  e  Neutrali,  si 
pu6,  come  si  e  veduto,  facilmente  riparare  mail  danno  che  risentirebbero 
i  Neutrali  dall'  essere  impediti  di  vendere  come  priina  facevano  le  loro 
Merci  natural!,  e  industrial!  alle  Nazioni,  che  ora  per  accidente  sono  in 
Guerra,  caderebbe  tutto  sopra  di  loro,  n&  si  potrebbe  in  alcun  rnodo  ripa- 
rare ;  che  se  riparar  si  potesse  io  non  dubito  punto  che  il  Guerreggiante 
;non  avesse  il  diritto  di  arrestare  tutte  le  Navi  dei  Neutrali  che  recano 
•r*77m  Merci  utili  alia  Nazione  neinica,  offerendosi  per  *esempio  di  com- 
-I  prarle  a  contanti,  e  se  si  trattasle  di  perniuta,  esibendosi  a  som- 
miaistrarla  esso  medesimo  all'  istesso  prezzo,  ed  alle  medesime  condi- 
zioni ;  ma  siccome  il  primo  esigerebbe  una  spesa  enorme,  che  nessuna 
Nazioce  potrebbe  sostenere,  1'altro  sarebbe  moralmente  impossibile, 
giacche  una  Nazione  non  pu6  esser  fornita  delle  cose  naturali,  ed  indus- 
triali,  che  sono  proprie  dell'  altra,  cosi  ne  viene  che  tra  i  due  diritti  per- 
fetti,  che  ei  trovano  in  collisione  si  permetta  1'  esercizio  di  quello,  che 
impedite  arrecherebbe  un  danno,  che  non  e  in  modo  alcuno  riparabile. 

Questa  ragione  fortissima,  a  cui  non  mi  par  che  si  possa  dare  nessuna 
adequata  risposta,  mi  ha  persuaso  una  volta,  e  mi  persuade  ancora,  che 
non  avvi  contradizione  alcuna  tra  le  due  Leggi  delle  Nazioni,  delle  quali 
1'  una  permette  la  preda  della  roba  nemica  nei  Bastimenti  dei  Neutrali, 
1'  altra  permette  ai  Neutrali  il  trasporto,  e  la  vendita  della  roba  loro  alle 
Nazioni  nemiche  ;  ambedue  devono  esser  riguardate,  come  regole  invio- 
labili  per  le  Nazioni  Belligeranti,  e  per  i  Popoli  paeifici  in  tempo  di 
guerra,  ed  ambedue  son  fondate  in  ragione,  perche  salvano  ad  un  tempo 
medesimo  e  i  Diritti  dei  Guerreggianti,  e  quelli  dei  Neutrali,  tra  i  quali 
se  i  Locatori  dell'  Opere,  e  delle  Navi  loro  risentono  qualche  danno, 
debbono  piuttosto  che  dei  Guerreggianti,  dolersi  dell'  infortunio  della 
Guerra,  di  cui  gli  effetti  dannosi  e  funesti  sono  risentiti  piu,  6  meno  non 
solamente  da  loro,  ma  ancora  da  tutte  le  altre  Nazioni  Cornmercianti,  e 
particolarmente  da  quelle,  che  erano  usate  ad  avere  un  commercio  ordi- 
nario  con  le  Nazioni  in  Guerra.  (a) 

(a)  Dell'  Commercio  dei  Popoli  Neutrali  in  Tempo  di  Guerra.  Trattato  di  Gio. 
M.  Lampredi  (in  Firenze,  1788,)  Parte  I.  pp.  149-153. 
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APPENDIX  VII. 

D'Abreu. —  Collecion  de  los  Tratados  de  Paz,  Allianza,  Neutralidad, 
(fee. —  Conspectus  Capitum,  in  this  Work. 

Indice  de  los  Capitulos  de  este  Tratado. 

CAPITULO  I.  De  la  Pressa,  su  Etbimologia,  y.definicion  ;  lo  que  debe 
preceder  para  hacerse  legitimamente  el  Corso  y  utilidades,  que  de  el 
resultan.  Pag.  1. 

CAP.  II.  Si  seran  de  buena  Pressa  los  Navios  Mercan tiles,  que  nave- 
garen  sin  Passaporte,  y  demas  Despachos  necessaries,  y  quales  deban  ser 
estos.  Pag.  16. 

CAP.  III.  Si  los  Navios  Apressados  deben  ser  conducidos  4  los  r*77 1-1 
*Puertos,  6  basta  haverlos  posseido  por  espacio  de  veinte  y  quatro  L 
boras,  para  que  se  adquiera  el  dominio  irrevocable  de  ellos,  y  de  sus 
efectos  al  Apressador.     Pag.  40. 

CAP.  IV.  Si  las  Pressas  hecbas  &  los  Enemigos  en  los  Puertos  de  los 
Soberanos,  se  adquieren  plena,  e  irrevocablemente  el  Apressador.  Pag. 
53. 

CAP.  V.  Si  la  Probibicion  de  Apressar  dentro  de  los  Puertos  del  Sobe- 
rano  Amigo  comun,  debe  extenderse  a  sus  Mares  adjacentes.  Pag.  68. 

CAP.  VI.  Si  la  Pressa  llevada  a  Puertos  de  Amigos  Comunes,  debe 
restituirse  a  sus  antiguos  Duenos,  6  no.  Pag.  81. 

CAP.  VII.  Si  pueden  ser  licitamente  Apressadas  las  Naves,  que  no 
abatieren  al  Estandarte  Real,  amaynaren  sus  Velas,  ni  bizieren  el  Saludo 
correspondiente.  Pag.  88. 

CAP.  VIII.  Si  las  Mercaderias,  y  demas  Efectos  pertenecientes  a  Con- 
federados,  y  Amigos,  que  vienen  embarcados  en  Navios  de  Enemigos, 
pueden  ser  licitamente  Apressados.  Pag.  104. 

CAP.  IX.  Si  las  Mercaderias,  y  otros  Efectos  pertenecientes  a  Enemigos, 
que  vienen  embarcados  en  Naves  de  Amigos,  y  Confederados,  pueden  ser 
licitamente  Apressados,  igualinente  que  la  Nave  Conductora.  Pag.  111. 

CAP.  X.  Si  pueden  ser  licitamente  Apressados  los  Bienes  de  los  Moros, 
y  Judios,  aunque  vengan  al  abrigo  de  Navios  de  Amigos,  Aliados,  d  Con- 
federados. Pag.  129. 

CAP.  XI.  Si  se  puede  passar  licitamente  al  Apressamiento  de  los  Navios 
de  Amigos,  6  Aliados,  que  conduxeren  a  nuestros  Enemigos,  Mercaderias 
de  Contravando,  como  sou  Armas,  y  Municiones  :  y  en  que  casos  se  podran 
Apressar  los  Bastimentos,  que  se  conducen  por  Navios  Amigos,  y  Aliados 
d  Plazas  de  Enemigos ;  y  quales  se  entiendan  Sitiadas,  y  Bloqueadas,  para 
observarse  en  este  particular  los  Tratados  de  Pazes.  Pag.  141. 

CAP.  XII.  Si  debe  estimarse  por  buena  Pressa  el  Navio,  que  Navegare 
con  Patentes  de  dos  diferentes  Principes.  Pag.  151. 

CAP.  XIII.  Si  los  Armadores  estaran  obligados  a  conducir  las  Pressas 
al  Puerto  en  donde  Armaron,  d  podran  llevarlas  a  otro  qualquiera,  dentro, 
o  fuera  del  Reyno.  Pag.  155. 

CAP.  XIV.  Del  Juez  Competente  en  primera,  y  segunda  instancia, 
par  el  conocimiento  de  la  legitimidad  de  las  Pressas.  Pag.  169. 
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CAP.  XV.  De  la  diferencia  de  Pressa,  a  Contravando,  6  Commisso ;  y 
si  reconociendose  los  Despachos  por  el  Navio  de  Guerra,  en  caso  de  hal- 
larse  el  Mercantil  en  el  Puerto  con  Generos  de  Contravando,  los  hard, 
suyos  el  Corsario,  6  se  adquirirdn  para  la  Real  Hazienda.  Pag.  189. 

CAP.  XVI.  De  las  Repressas  hechas  d  los  Enemigos  de  el  Estado ;  si 
deben  restituirse  dsus  antiguos  Duenos,  6  se  adquieren  a  losRepressadores. 
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CAP.  XVII.  De  las  Repressas  Lechas  &  Piratas,  y  si  deben 
L  J  *restituirse  a  sus  antiguos  Duefios,  6  se  adquieren  &  los  Repressa- 
dores.  Pag.  210. 

CAP.  XVIII.  Sobre  el  Juez  Competente  para  el  canocimiento  de  las 
Repressas.  Pag.  220. 

CAP.  XIX.  Si  d  los  Armadores  les  serd  peruiitido  el  llevar,  ademds 
de  su  propria  vandera,  otras  de  diversas  Potencias,  y  podrdn  arbolarlas  a 
el  tiempo  de  avistar  otras  Embarcaciones  de  qualquier  Soberano.  Y  si 
mediante  esta  variedad,  y  para  que  se  asseguren  estas  con  infalibilidad 
de  la  Potencia  d  que  ban  de  Amayndr  las  Velas,  debera  el  Corsario  d  el 
tiempo  de  prevenirles  lo  execnten  assi,  afianzar,  y  assegurar  la  propria 
Vandera  con  el  disparo  de  un  Canon  de  Artilleria  con  Polvora  sola ;  y 
sino  executandolo  assi,  sera  de  buena  Pressa  la  Embarcacion,  que  se 
resistiere,  6  peleare.  Pag.  228. 

CAP.  XX.  Si  bastar  a  para  que  la  Pressa  sea  legitiina,  el  que  el  Arma- 
dor  la  baga  conforme  a  la  Real  Ordenanza  de  Corso ;  y  si  en  los  casos 
que  ocurran,  y  no  este"n  expeciticados  en  ella,  se  deberd  arreglar  a  los 
Tratados  de  Pazes,  y  d  la  costumbre  inconcusamente  observada  en  la 
Navegacion.  Pag.  233. 

CAP.  XXI.  Si  detenido  algun  Navio  por  el  Corsario,  deberd  este 
passar  con  su  Bote  d  el  Navio  para  el  conocimiento  de  Papules,  d  si  de 
este  con  el  suyo,  y  Papules,  se  debe  passar  al  del  Corsario,  y  con  que 
Personas.  Pag.  238. 

CAP.  XXII.  Si  la  Pressa  hecha  despues  de  ajustada  la  Paz,  no  havi- 
endo  llegado  esta  d  noticia  del  Arinador,  6  Corsario,  que  la  hizo,  ni  en 
la  realidad,  ni  en  el  concepto  del  Derecho,  serd  legitima,  6  nd.  Pag.  241. 

CAP.  XXIII.  Sobre  el  modo  de  probar  el  Dominio  de  la  Pressa,  y  si 
la  prueba  de  que  se  hizo  legitimamente,  incumbe  al  Apressador,  d  al 
Apressado.  Pag.  246. 

CAP.  XXIV.  Hallandose  algimos  Generos,  d  Efectos  pertenecientes 
a  Enemigos  del  Soberano  del  Apressador,  d  quien  incumbe  la  prueba  de 
que  lo  sean,  si  a  este,  d  al  Dueno  de  los  Efe§tos.  Pag.  252. 

CAP.  XXV.  Si  por  la  naturaleza  de  algunos  Bienes  de  Enemigos 
hallados  en  Navios  de  Amigos,  d  Aliados,  tocar  d  la  prueba  respecteva- 
mente  al  Apressador,  d  al  Dueno  de  los  Bienes  Apressados.  Pag.  257. 
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essados  nuevas  justificaciones.  Y  si  conforme  d  Derecho  debe  haver  en 
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la  Real  Hazicnda  los  Armadores,  assi  Naturales  como  Estrangeros,  que 
las  trageren  a:  Reyno.  Y  eon  motive  de  una  *duda,  que  se  sus- 
cito  en  la  Junta  del  Almirantazgo  de  Inglaterra,  se  trata  de  la 
parte,  que  debentener  en  la  reparticion  de  las  Pressas  los  que  ayudaron 
&  su  Rendicion.  Pag.  272. 

Articulos  de  Tratados  de  Pazes,  desde  la  pagina  291  hasta  la  308. 

Patente  de  Corso.     Pag.  309. 

Ordenanza  de  Corso.     Pag.  315. 


APPENDIX  VIII. 

DE  CAPTTVTS   ET  POSTLIMINIO,  ET  REDEMPTIS  AB  HOSTIBUS. 

(Extract  from  Voet,  Commentarius  ad  Pandectas.     Tom.  iv.  lib.  xlix. 

tit.  xv.  p.  642.) 

SUMMARIA. 

I.  Quales  res  captse  per  hostes,  et  recuperatae,  postliminio  ad  dominos 
priores  redeant  ?     Quales  capti  ac  reversi  gaudeant  jure  postliminii  ? 
An  et  dediti  ?     An  et  redempti,  licet  lutro  necdum  reddito,  et  an  quasi 
pignori  sint  pro  lutro  ?     An  et,  qui  sponte  aliquandiu  apud  hostes 
remanserunt,  et  post  redierunt ;  vel  redierunt,  sed  animo  remeandi  ad 
hotes  ?     An  transfugae  ? 

II.  Quid  sit  jus  postliminii  ?     An,  et  quo  respectu  in  pace  postliminium 
sit  ?     An,  et  quando  postliminio  gaudeant,  qui  per  pacis  conditiones 
reversi  sunt  1     An  tempore  induciarum  t     An  jus  postliminii  pertineat 
ad  ea,  quae  apud  hostes  fiant  ?     An  ad  ea,  quae  facti  sunt  ?  ad  posses- 
sionem  ? 

III.  Quid  moribus  obtineat  de  captis  in  bello  rebus  et  personis,  ac  variis 
circa  ea  dubiis  ?  remiss.    An  capta  statim  cedant  hostibus  jure  dominii, 
an  demum  postquam  intra  praesidia  eorum  delata  sunt  1 

IV.  De  jure  postliminii  circa  naves  per  hostes  captas  cum  mercibus,  et 
post  recuperatas,  ex  jure  medio  et  recentissimo  Foederati  Belgii,  ac  pac- 
tionibus  publicis. 

V.  De  capta  nave  hostili,  in  qua  sunt  merces  eorum,  qui  hostes  non 
sunt;  et  quid,  si  hostes  in  eas  merces  jus  aliquod  habeant?     An  in 
dubio  nave  hostili  vectae  res  praesumantur  hostiles  ?     Et  quid  circa 
haec  pactionibus  publicis  Ordinum  Generalium  cum  aliis  populis  defini- 
tum  sit  ? 

VI.  An  navis  eorum,  qui  extra  belli  causam  erant,  per  nostros  capta 
hostes,  et  per  nos  iisdem  erepta,  pristinis  dominis  reddi  debeat  ? 

*VII.  Quid  juris,  si  navis  non  vi  recepta,  sed  per  aliquern  re-  ,-.,.,_,__•, 

dempta  sit,  verum  pretio  viliore  ? 

I.  IN  bello  justo  (quod  nempe  populus  liber  alteri  populo  libero  indixit,) 
capta  cedunt  hostibus  capientibus,  Bed  recuperata  gaudent  jure  postliminii 
et  ad  pristinos  dominos  revertuntur,  si  quidem  immobilia  sint,  non  item, 
si  mobilia,  nisi  sit  navis  longa  oneraria  propter  belli  usum,  vel  equus  freni 
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patiens,  quia  sine  culpa  equitis  proripere  sese  potuit.  L.  navibus  2,  pr. 
et  §  seqq.;  1.  3,  ff.,  h.  t.  Sed  et  ipsi  cives  capti  aut  dediti  capientium 
quidem  servi  fiunt,  verum  iterum  reversi  ex  hoc  postliminii  jure  statum 
pristinum  juraque  omnia  per  captivitatem  amissa  recuperant,  non  modo 
si  capti,  sed  etiain,  si  ex  vis  majoris  necessitate  dediti  sint,  1.  eos  qui  4, 1. 
retro  16,  et  passim,  ff.,  h.  t. ;  1.  si  quos  forte  19,  C.  h.  t.;  vel  publico  de- 
creto  hostibus  quidem  dediti,  sed  ab  iis  non  recepti,  1.  ult.  in  fine,  ff.,  de 
legation. ;  non  tamen,  si  armis  positis  sese  turpiter  hostibus  dederint ; 
quo  de  casu  accipienda  1.  postliminio  17,  ff.,  h.  t. ;  nee,  si,  cum  ex  pacis 
conditionibus  reverti  possent,  suS,  voluntate  apud  hostes  manserint,  ac 
post  revertantur,  1.  si  captivus  20,  ff.,  h.  t. ;  nee  reversi,  sed  cum  animo 
ad  hostes  remeandi,  1.  postliminii  jus  5,  §  ult.,  ff.,  h.  t. ;  nee  illi,  qui 
prius  malo  consilio  et  proditoris  animo  ad  hostes  transfugerunt.  L.  post- 
liminium 19,  §  transfugas4,  ff.,  h.  t.  Nee  interest,  quantum  ad  jus  post- 
liminii attinet,  utrum  lutro  dato,  redempti  ab  hostibus,  an  aliter  dimissi, 
aut  vi  aut  fallacia  potestatem  hostium  evadentes  reversi  sint,  1.  nihil  in- 
terest 26,  ff.,  h.  t.;  cum  et  redempti  eodem  jure  gaudeant,  non  modo 
postquam  lutrum  redemptori  suo  restituerint,  sed  et  ante,  quam  primum 
scilicet  in  pristinum  limen  imperil  reversi  fuerint;  arg.  1.  cum  et  6  et  7, 
C.  h.  t. ;  de  postliminio ;  1.  ab  hostibus  2,  C.  h.  t. ;  1.  qui  testamento  20, 
potestatis  1,  ff.,  qui  testam.  fac.  poss. ;  ubi  ante  lutrum  redditum  inge- 
nuitas  restituta  supponitur.  Unde  et  tanquam  ingenui  hsoreditatem  sibi 
delatam  vindicare  possunt,  1.  is  qui  liber  15,  C.  h.  t. ;  de  postliminio  j 
licet  quodam  quasi  pignoris  jure  devincti  maneant  redemptori  suo,  donee 
lutrum  ab  ipsis,  vel  ab  alio  quocumque  pro  ipsis,  restitutum  fuerit,  ut 
dictum  tit.  quae  res  pign.  dari,  num.  1 ;  vel  juris  interpretatione  pro 
restituta  habeatur,  dum  redemptor  illud  remisit,  1.  si  liber.  11,  C.  h.  t., 
de  postlim. }  vel  mulierem  redemptam  prostituit,  1.  faedissimse  7,  C.  h.  t. ;( 
vel  earn  sibi  duxit  uxorem,  L.  si  quis  ingenuam  21,  ff.,  h.  t. ;  1.  si  is, 
qui  13,  C.  h.  t. 

II.  Est  autem  postliminium  jus  amissae  rei  recipiendae  ab  extraneo, 
et  in  statum  pristinum  restituendae  inter  nos  ac  liberos  populos  Regesquc 
moribus  ac  legibus  constitutum :  nam  quod  bello  amisimus,  aut  etiam 
circa  bellum,  hoc  si  rursus  recipiamus,  dicimur  postliminio  recipere. 
L.  postliminium  19,  ff.  h.  t.  Non  enim  in  bello  tantum,  sed  et  in  pace 
postliminium  aliquo  respectu  esse,  manifestum  est  ex  Pomponio  in  1.  post- 
liminii jus  5,  pr.  et  §  1,  2,  ff.,  h.  t.  Quemadmodum  et  pace  redintegrata 
postliminio  locus  esse  potest  in  his,  qui  eo  usque  captivi  apud  hostes  man- 
P£_,.n-|  serunt;  *sed  tamen  non  aliter,  quam  si  id  per  pacis  conditiones 
-I  cautum  fuerit,  ut  ad  suos  revertantur  :  quod  ideo  placuisse  Ser- 
vius  scribit,  quia  spem  revertendi  civibus  in  virtute  bellica  magis,  quam 
in  pace  esse,  Romani  voluerunt,  1.  in  bello  12;  ff.,  h.  t.  (in  cujus  legis 
principio  pro  eo,  de  quibus  nihil  in  pactis,  legendum  esse,  de  de  quibus 
id  in  pactis,  monet  ex  Petro  Fabro  ac  Cujacio  Gothofredus  in  notis,  et 
Hugo  Grrotius,  de  jure  belli  et  pacis,  lib.  3,  cap.  9,  num.  4;)  nisi  si  qui 
essent,  qui  pacis  tempore  venerant  ad  alteros,  et  bello  subito  exardescente 
facti  erant  belli  jure  servi  eorum,  apud  quos,  jam  hostes,  suo  facto,  vel 
magis  fato  (ut  quosdam  legere  scribit  Simon  van  Leeuwen,  in  notis,} 
ade6que  sine  culpa  su&,  deprehendebantur  :  hos  enim  postliminii  jure  in 
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pace  gaudere  comprobatum  fuit,  si  non  foedere  cautum  fuerit,  ne  his  esset 
postliminii  jus.  D.  1.  in  bello  12,  in  fine  princip.,  ff.,  h.  t.  Plane 
induciarum  tempore  cum  in  breve  et  praesens  tempus  convenit,  ne  invi- 
cem  se  lacessant,  postliminium  non  esse  Paulus  auctor  est.  D.  1.  post- 
liminium  19,  §  inducise  1,  ff.,  h.  t.  Neque  etiam  jus  postliminii  ad  ea 
pertinet,  quae  apud  hostes  fiunt,  non  magis  quam  fictio  legis  Cornelige : 
nisi  fictione  juris  intelligantur  retro  in  urbe  facta  esse,  §  ult.  Inst.  quib. 
non  estpermiss.  fac.  testam. ;  1.  ejus,  qui  apud  8,  ff.,  qui  testam.  fac.  poss. ; 
arg.  1.  in  bello  12,  §  codicilli  5,  ff.,  h.  t. ;  1.  1,  C.  h.  t.  j  nee  per  hoc  jus 
redintegrantur  ea,  quae  facti,  sed  tantum  ea,  quae  juris  sunt,  sive  ilia  jura 
reverse  commoda,  sive  gravia  sint ;  quale  est  inter  alia  onus  tutelse,  1. 
quamvis  jure  8,  ff,  de  tutelas  et  ration,  distrahend.  §  ab  hostibus  2,  Inst. 
de  Attiliano  tutore ;  ac  proinde  non  possessio,  quae  in  se  spectata  tantum 
facti  est,  si  ea  per  captivitatem  amissa  sit.  L.  denique  19,  ff.,  ex  quibus 
caus.  majores  25  annis;  1.  si  is,  qui  15,  ff,  de  usurpat.  et  usucap. ;  junct. 
1.  1,  §  furiosus  3,  ff.,  de  acquirend.  vel  aniitt.  possess. 

III.  Quid  moribus  nostris  circa  res  bello  captas  obtineat,  quid  circa 
personas  ipsas  hostiles,  quid  juris  sit,  si  res  hostium  captee,  per  hostes 
receptae,  iterumque  mox  per  alios  hosti  extortae  sint,  petendum  un&  cum 
aliis  similibus  ex  iis,  quaa  scripsi  in  titul.  de  acquirend,  reruin  douiin., 
numer.  8.     Et  quamvis  Hugoni  Grotio,  de  jure  belli,  libr.  3,  cap.  9,  num. 
16;  aliisque,  placeat,  praedam  per  hostes  captain  tumdemum  eorum  fieri 
propriam  naturali  ratione,  cum  intra  praesidia  hostium  delata  fuit,  arg.  1. 
Pomponius  tractat.  44,  ff.,  de  acquir.  rerum  domin.  j  1.  Pomponius  scri- 
bit,  8,  §  ult.,  ff.,  familae  ercisc. ;  1.  postliminii  5,  §  in  bello  1,  ff.,  h.  t. ; 
verius  tamen,  etiam  ante  per  solam  oceupationem  dominium  prsedas  hos- 
tibus acquiri ;  cum  naturali  ratione  dominia  rerum  a  possessione  cosperint, 
et  uti  coelo,  mari,  terra  capta  statim  capienti  cedunt,  it&  quoque  bello 
capta,  quae  superioribus  in  eo  comparantur  a.  Paulo  in  1.  1,  §  1,  ff.,  de 
acquir.  vel  amitt.  possess.     Adest  certe  in  hoste  capiente  naturalis  appre- 
hensio,  adest  animus  acquirendi,  adest  justa  acquirendi  causa  in  belli 
jure,  adedque  concurrunt  ea  ornnia,  quae  ad  dominium  acquirendum  sunt 
necessaria,  *etiam  antequam  res  captae  intra  praesidia  deductas 
fuerint.     Et  sane,  ni  it&  statuas,  dominiumque  hostibus  neges, 

donee  intra  praesidia  res  delatae  fuerint,  dicendum  foret,  id,  quod  unus 
militum  manipulus  occupavit,  per  alium  manipulum  socium  et  amicum, 
sed  numerosiorem  posse  iterum  auferri,  quasi  id  nondum  manipuli  primo 
capientis,  sed  adhuc  hostium  res  esset :  quod  utique  absurdum  est.  Nee 
repugnat  d.  1.  5,  §  1,  ff.,hoc  titul. ;  cum  tantum  dicat,  civem  per  hostes 
captum  liberum  manere,  quandiu  intra  praesidia  delatus  non  est,  quod 
ita  favore  libertatis,  ut  multa  alia,  inductum,  ad  res  trahendum  non  est. 
Alterum  vero  argumentum  ex  d.  libr.  8,  §  ultim.,  et  d.  libr.  44 ;  petitum 
k  bestiis  per  lupum  ereptis,  debilius  est ;  quia  talis  lupus  non  hosti,  cum 
quo  jus  belli,  sed  praedoni,  dominium  per  rapinam  haud  auferenti,  simi- 
lis  est. 

IV.  Porro  quid  itidem  antek  apud  nos  obtinuerit  circa  naves  nostras 
per  hostes  captas,  iterumque  receptas,  expositum  a  me  secundum  jura 
tune  servata  in  tractatu  de  jure  militari,  c.  5.,  numer.  23.     Sed  haec 
rursus  posteriori  jure  mutata,  dum  Placito  Ordinum  Greneralium  13 
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aprilis,  1677,  vol.  3,  placit.  Holl.,  pag.  340 ;  constitutum,  naves  cum 
mercibus  impositis  per  hostes  captas,  iterumque  per  nostrates,  proprio 
sumptu  navigantes,  recuperatas,  jure  postliminii  ad  suos  debere  dominos 
reverti,  sed  itk,  ut  recuperator!  cedat  in  praemium  salvationis  pars  quinta 
omnium  recuperatorum,  si  intra  horas  quadraginta  octo  navis  recepta 
sit ;  pars  tertia,  si  posted,  sed  intra  duplicatum  tempus,  seu  quatuor  dies, 
ex  quo  hostes  occupaverant ;  dimidia  ver6,  si  demum  post  quatuor  dierum 
lapsum  quantocumque  tempore  interjecto  rursus  hostibus  erepta  sit. 
Quod  et  anno  prsecedente  per  specialern  conventionem  inter  Regem  His- 
paniae  et  Ordines  Generales  inductum  fuerat,  sine  distinctione,  an  per 
naves  bellicas,  an  per  alias  privatim  instructas  recuperatio  facta  esset ; 
quoties  vel  Belgae  navem  Hispanicam,  vel  Hispani  navem  Belgicam  sic 
hostis  communis  potestati  iterum  subduxissent.  D6claration  sur  le  Traite" 
de  la  Marine,  25  novembr.  1676,  artic.  3,  d.  vol.  3,  pag.  390.  Cum 
alioquin  extra  pactionem  res  sociorum  nostrorum  per  hostes  captae,  per- 
que  nostros  iisdem  rursus  ereptae,  nulli  subessent  restitutioni,  secundum 
ea,  quae  habet  Grotius,  de  jure  belli  ac  pacis,  lib.  3,  cap.  6,  numer.  7 ; 
quemadmodum  etiam  non  restituendae  forent,  si  semel  in  hostiles  portus 
deductae  fuerint ;  atque  ita,  plenissimo  jure  hostium  factae.  Groenewe- 
gen,  ad  1.  2,  ff.,  hoc  titul.;  d.  tract,  de  jure  militari,  cap.  5,  numer.  23. 
Caeterum  si  navis  ad  subjectos  Belgas  pertinens,  non  per  private  sumptu 
instructas  naves  Belgicas,  sed  per  bellicas  Fcederati  Belgii  recuperata 
fuisset,  placuit  Ordinibus  Generalibus,  in  d.  placito  12  aprilis,  1677,  rata 
manere  ea,  quas  ante^t  fuerant  de  eo  disposita.  Tandem  novissiine  cautum 
Placito  Ordinum  Generalium  31  maii  1697,  artic.  8,  dimidiam  partem 
navis  recuperatae  cedere  recuperantibus,  si  illi  private  sumptu  navigent, 
r*7S01  <luar*iam  verb,  si  per  *navem  bellicam  recuperatio  facta  sit,  si 
•J  mod6  recepta  navis  non  fuerit  sub  tutela  ejus,  qui  earn  recepit, 
onder  des  selfs  Convoy,  nulla  amplius  adhibita  distinctione,  quanto  tem- 
poris  spatio  navis  per  hostes  detenta  seu  possessa  fuerit.  Sed  post  haec 
scripta,  rursus  placuit  Ordinibus  Generalibus  comprobare  ea,  quae  anno 
1677,  13  aprilis,  definita  fuerant,  distinctione  scilicet  adhibita,  utrum 
recuperatio  intra  48,  horas,  an  demum  posted  intra  duplicates  horas  quad- 
raginta octo  ab  occupatione  computandas,  an  denique  post  duplicatas  48 
horas,  quanddcumque  facta  esset ;  ut  primo  quidem  casu  quinta,  secundo 
tertia,  ultimo  autem  dimidia  pars  recuperantibus,  qui  suo  sumptu  naves 
insfruxerunt,  cedat.  Placit.  Ordinum  Generalium  6  junii,  1702. 

V.  Quod  si  in  navi  hostili  captS  inveniantur  res  quaedam  ad  eos  per- 
tinentes,  qui  hostes  non  sunt;  naturali  ratione  non  possunt  jure  belli 
acquiri  capientibus,  quibus  cum  rerum  talium  dominis  bellum  non  est, 
ut  dixi  d.  tract,  de  jure  milit.,  cap.  5,  numer.  21 ;  et  auctor  est  Grotius, 
de  jure  belli  et  pacis,  d.  lib.  3,  cap.  6,  numer.  5,  6 ;  nisi  hostes  in  rebus 
illis  aliquod  jus  habeant.  Confer  Responsa  Juriscons.  Holland.,  part.  3, 
vol.  2,  consil.  1.  Sed  cum  experientia  docuerit,  clandestinis  fraudibus 
fingi  facile  posse,  ut  res  navibus  captis  contentae  non  ad  hostes,  sed  alios 
pertinere  videantur,  praasumptio  in  dubio  haec  concipi  potcst,  hostiles 
credi  res,  qua)  navibus  hostilibus  vehuntur ;  si  non  aliud  paetionibus 
publicis  inter  populos  constitutum  fuerit.  Hugo  Grotius,  d.  libr.,  3,  de 
jure  belli,  cap.  6,  num.  6.  In  quam  sententiam  etiam  conceptae  apud 
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nos  inveniuntur  conventiones  inter  Ordines  Generates  Belgii  Foederati, 
et  Reges  Gallise,  Suecise,  Lusitaniae,  dictantes,  merccs  eorum,  qui  extra 
partes  sunt,  in  navibus  hostilibus  captis  inventas  un&  cum  navi  cedere 
capienti ;  contr&  vero  merces  hostium  vectas  navibus  eorum,  qui  bello 
impliciti  non  sunt,  jure  belli  non  posse  ex  istis  navibus  educi  et  occupari, 
nisi  sint  inerces  belli  usibus  inservientes,  vulgo,  waren  van  contrabande, 
vide  Tractaat  van  Vrede  met  Portugal,  6  aug.  1661,  artic.  24,  vol.  2, 
placit.  Holland.,  pag.  2862;  Tractaat  met  Vrankrijk,  27  aprilis,  1662, 
artic.  35,  d.  vol.  2,  pag.  2915,  et  10  augusti,  1678,  artic.  22,  vol.  3,  pag. 
372  j  item  Tractaat  van  Commercie  met  Vrankrijk,  20  septembr.,  1697, 
art.  26,  27 ;  met  Sweden,  1  octobr.,  1679,  artic.  22,  vol.  3,  placit.  pag. 
1399. 

VI.  Quod  si  navis  eoruin,  qui  bello  non  erant  impliciti,  quseque  ideo 
jure  belli  capi  non  poterat;  &  nostris  tamen  hostibus  capta  sit,  et  iisdem 
deinceps  per  nostros  erepta,  pristinis,  dominis  reddenda  videtur,  quia 
nullo  justo  titulo  dominium  ejus  a  vero  domino  recessisse  dici  potest, 
adeoque,  uti  hostium  nunquam  fait,  it£nec  jure  belli  nostrum  fieri  potest. 
Responsa  Jurisc.  Holl.,  part.  2,  consil.  95,  et  cons.  151,  pag.  305.     Con- 
tra, quam  respondendum  foret,  si  id  obtineat ;  ut  naves  eorum,  qui  neutri 
student  parti,  jure  belli  possint  occupari,  quoties  ad  bostiles  por- 

tus   *tendunt  aut  ex  iis  solvunt.     Responsa  Jurisc.  Holland., 
part.  5,  consil.  161. 

VII.  Quid  juris  sit,  si  navis  per  hostes  capta,  per  tertium  non  vi 
armata  recuperetur,  sed  redimatur,  verum  redempta  sit  pretio  viliore, 
exposui  in  d.  tract,  de  jure  milil.,  cap.  5,  num.  24.      Et  de  prohibits, 
conventione  cum  hostibus,  ut  dimissd  nave  capta  solus  magister  navis 
pro  pretio  redemptionis  retineatur,  vide  placitum  Ordinum  Generalium 
2  julii,  1689,  et,  12  julii,  1690,  vol.  4.  placit,  pag.  210. 
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MEMOIRE  RAISONNE,  BY  THE  PRINCE  DE  TALLEYRAND,  ON  THE  TREAT- 
MENT OF  THE  KING  OF  SAXONY,  BY  THE  EUROPEAN  POWERS,  IN  1814. 

• 

(From  the   « Traite"  Complet  de  Diplomatic  par  Mons.  le  Comte   de 
Garden/'  t.  m.  p.  146.) 

LA  question  sur  le  sort  de  la  Saxe  et  de  son  souverain,  peut  etre  envi- 
sagee  sous  le  double  rapport  du  droit  et  de  I'utilite.  On  parle  du  royaume 
comme  d'un  pays  vacant,  du  roi  comme  d'un  criminel  qui  n'a  plus  rien 
k  attendre,  si  ce  n'est  peut-etre  de  la  clemence. 

Le  roi  n'a  point  abdique" ;  si  done  il  a  perdu  ses  droits,  il  faut  ne"ces- 
sairement  de  deux  choses  1'une  :  ou  que  la  conquete  seule  ait  pu  les  lui 
faire  pedre,  ou  qu'un  jugement  Ten  ait  prive*. 

Quand  1'oppresseur  de  1'Europe  disposa  du  Hanovre,  qu'il  avait  con- 
quis,  loin  de  reconnaitre  qu'il  avait  pu  en  disposer,  1'Angleterre  declara 
la  guerre  h  la  puissance  qui  avait  consent!  h  le  recevoir  de  lui. 
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Quand,  par  repr^sailles,  celle-ci  donna  la  Guadeloupe  a  la  Suede,  le 
m&ne  oppresseur  de  1' Europe  reprouva,  h  son  tour,  sa  doctrine  que  la 
conquete  seule  peut  oter  la  souverainete".  L'Angleterre  et  son  ennerni 
ont  done  e'galement  rejete"  cette  doctrine ;  la  conquete  n'a  done  pas  pu 
rendre  le  royaume  de  Saxe  vacant. 

Le  roi  de  Saxe  n'a  certainement  pas  ete  juge",  car  il  n'a  e"te,  ni  cite*  ni 
entendu ;  il  est  done  tout  au  plus  dans  le  simple  e"tat  d'accuse*,  c'est-a- 

r*789T       e>  ^ans  un  ^'a*  °^  ce^ui  *lui  s'v  *rouve  ne  *perd  pas  meme  le 
J  droit  d'etre  tenu  pour  innocent  jusqu'£i  ce  qu'il  ait  6te  condarune*. 

Si  le  roi  de  Saxe  devait  etre  juge,  par  qui  le  serai t-il  ?  Serait-ce  par 
ses  accusateurs  ?  Serait-ce  par  ceux  qui  veulent  profiler  de  ses  depouilles  ? 
Serait-ce  par  ceux  dont  la  politique  a  seule  cree"  cette  necessite  qui  Fab- 
sout  de  toutes  les  fautes  qu'elle  aurait  pu  lui  faire  commettre  ? 

Serait-il  juge"  par  la  Saxe  ?  La  Saxe  le  rappelle  de  tous  ses  voeux.  Par 
1'Allemagne  ?  L'Allemagne  desire,  avant  toutes  choses,  qu'il  soit  retabli 
dans  ses  droits.  Par  le  congres  ?  Quel  est  celui  d'entre  les  ministres 
qui  doivent  le  former,  qui  a  reyu  une  telle  mission  ? 

Mais  a  quoi  bon  ces  questions  ?  Est-ce  aux  souverains  de  1' Europe 
qu'il  faut  dire  que  les  rois  n'ont  d'autre  juge  que  celui  qui  juge  les  jus- 
tices ?  Et  doit-on  craindre  d'entendre  les  maximes  contraires,  de  la 
bouche  des  ministres  de  ces  souverains  ? 

Le  roi  n'a  point  e"te  juge",  il  ne  pouvait  pas  1'etre.  Comment  done 
serait-il  condarnne*  ? 

Admettons,  pour  un  moment,  qu'il  puisse  1'etre  et  qu'il  le  soit :  d'apres 
quel  principe  de  justice  la  peine  porte"e  centre  lui  serait-elle  etendue  aux 
princes  de  sa  ligne,  et  a  ceux  de  la  ligne  ducale  qui  ont  combattu  dans 
les  rangs  des  allies,  qui  ont  verse*  leur  sang,  qui  ont  tout  sacrifie*  pour  la 
cause  commune  ?  La  confiscation  que  les  nations  e'claire'es  ont  bannic 
de  leurs  codes,  serait-elle  introduite  au  dix-neuvieme  siecle  dans  le  droit 
ge"ne*ral  de  1'Eurone  ?  Ou  la  confiscation  d'un  royaume  seraitelle  moins 
odieuse,  que  celle  d'une  simple  chaumiere  ? 

Quand  Charles-Quint,  chef  de  1' empire,  dont  Jean-Fre'de'ric  n'etait  que 
vassal,  et  dont,  conse"quemment,  il  e*tait  justiciable,  transfera  1'electorat  de 
Saxe,  il  ne  le  transfera  point  5,  une  autre  inaison. 

L' Europe  re"unie,  si  elle  pouvait  juger  le  roi  de  Saxe,  serait-elle  moins 
juste  que  ne  le  fut  Charles-Quint?  Les  puissances  allides  qui  ont  voulu 
restaurer  1' Europe,  veulent-elles,  d'ailleurs,  imiter  les  exemples  que  leur 
offre  le  regne  de  Charles-Quint? 

En  toute  chose,  conside"rons  les  suites.  Agir  comme  si  la  conquete 
seule  donnait  la  soverainete",  c'est  andantir  le  droit  public  de  1'Europe,  et 
la  placer  sous  1'empire  ex^cutif  de  1'arbitraire  et  de  la  force.  Se  consti- 
tuer  juge  d'un  souverain,  c'est  sanctionner  toutes  les  revolutions  ;  le  tenir 
pour  condamne",  lorsqu'il  n'est  pas  et  qu'il  ne  peut  pas  meme  etre  juge", 
c'est  fouler  aux  pieds  les  premiers  principes  de  la  justice  naturelle  et  de 
la  raison  meme. 

Maintenant,  &  qui  la  disposition  que  Ton  pretend  faire  de  la  Saxe 
serait-elle  utile  ? 

A  la  Prusse  ?     Deux  millions  de  sujets  qui,  d'ici  a  plus  d'un 
[*783]  *siecle,  peut-etre,  ne  s'affectionneraient  point  k  la  dynastic  nou- 
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velle,  qui  se  sentiraient  opprime's,  et  croiraient  le"gitime  tout  moyen  de  sortir 
d'oppression,  seraient  pour  elle  une  cause  permanente  d'embarras,  d'in- 
quietude  et  de  danger.  On  veut  fortifier  la  Prusse,  on  Paura  re"ellement 
affaibli.  Est-ce,  d'ailleurs,  la  Prusse  qui  a  droit  de  s'approprier  les  biens 
de  ses  voisins  ?  Oublie-t-on  la  protection  qu'elle  a  donne*e  a  PAllemagne 
par  les  ne"gociations  a  Bale,  h  Rastadt,  &  Ratisbonne,  en  1805,  a.  Vienne. 

A  T Alleniagne  ?  Pour  savoir  quels  sont  ses  inte're'ts,  il  n'y  a  qu'a  con- 
suiter  son  vo3u.  Les  princes  n'ignorent  assure"ment  pas  ce  qu'ils  doivent 
desirer  ou  craindre ;  or  tous,  a  1'exception  d'un  seul,  disent  que  e'en  est 
fait  de  PAllemagne,  si  la  Saxe  est  sacrifice. 

La  situation  de  PAllemagne  est  un  des  obstacles  les  plus  forts  a.  la 
reunion  de  la  Saxe  h  la  Prusse ;  mille  feux  y  couvent  la  cendre.  Cette 
reunion  serait  peut-  etre  Pe"tincelle  qui  embraserait  tout !  Si  cela  arrivait, 
la  France  resterait-elle  spectatrice  tranquille  de  ces  discordes  civiles  ?  II 
est  plutot  a  croire  qu'elle  en  profiterait,  et  peut-§tre  ferait-elle  sagement 
d'en  profiter. 

A  1'Angleterre  ?  Elle,  a.  qui  il  faut  surtput  des  marches,  que  gagne- 
rait-elle,  si  1'une  des  plus  grandes  villes  de  commerce  de  PAllemagne, 
theatre  d'une  des  plus  grandes  foires  du  pays  et  de  PEurope,  et  jusqu'ici 
sous  la  domination  d'un  prince  avec  lequel  1'Angleterre  ne  pourrait 
jamais  avoir  des  de'mele's,  passait  sous  la  domination  d'une  puissance  avec 
laquelle  elle  ne  peut  etre  sure  de  conserver  une  e"ternelle  paix  ? 

Un  autre  pretexte  all^gue"  en  faveur  de  la  reunion  de  la  Saxe  a  la 
Prusse,  c'est  qu'on  veut  faire  de  cette  derniere  une  barriere  centre  la 
Russie.  Mais  les  souverains  des  deux  pays  sont  unis  par  des  liens,  qui 
font,  que  tant  qu'ils  vivront  tous  deux,  Pun  n'aura  rien  &  craindre  de 
P autre ;  cette  precaution  ne  pourrait  done  regarder  qu'un  avenir  fort 
eloigne" ;  mais  que  diraient  ceux  qui  appuient  avec  tant  de  chaleur  le 
projet  de  reunion,  si,  te"moins  de  cet  avenir,  ils  voyaient  la  Prusse  s'ap- 
puyer  de  la  Russie,  pour  obtenir  en  Allemagne  une  extension  qu'ils  lui 
auraient  facilite"e,  et  appuyer  &  son  tour  la  Russie  dans  des  entreprises 
sur  Pempire  ottoman  ?  Non-seulement  la  chose  est  possible,  elle  est 
encore  probable,  parce  qu'elle  est  dans  Pordre  naturel. 

L'union  de  PAutricbe  et  de  la  Prusse  est  ne"cessaire  au  repos  et  a-  la 
surete"  de  PAllemagne ;  mais  la  disposition  qu'on  pretend  faire  de  la  Saxe, 
serait  la  chose  du  monde  la  plus  propre  &  rallumer  une  rivalite"  qui  a  dur6 
jusqu'aux  de"sastres  de  la  Prusse,  et  que  ces  de"sastres  ont  suspendue,  mais 
n'ont  pas  peut-etre  e"teinte. 

Ainsi,  ces  dispositions  iraient  contre  le  but  me'me   qui  les 
*aurait  fait  faire,  et  d'un  premier  mal  naitraient  une  foule  de 
maux.     Reconnaissons  done  que  Pinjustice  est  un  mauvais  fondement, 
sur  lequel  le  monde  politique  ne  saurait  batir  que  pour  sa  mine. 
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APPPENDIX   X. 

PBOTEST  OF  THE  KING  or  SAXONY,  4in  NOVEMBER,  1814,  ON  THE 

SUBJECT. 

(From  the  same  Work,  p.  203.) 

FREDERICK-ATJGUSTE,  par  la  gr&ce  de  Dieu,  roi  de  Saxe,  due  de 
Varsovie,  etc. 

Nous  venons  d'apprendre  avec  une  vive  douleur  que  notre  royaume  de 
Saxe  va  etre  occupe"  provisoirement  par  les  troupes  de  S.  M.  prussienne. 

Cunstamment  decides  &  ne  point  separer  notre  sort  de  celui  de  nos 
peuples ;  remplis  de  confiance  en  la  justice  et  la  magnanimity  des  mon- 
arques  allies,  et  intentionnes  d'acce"der  h  leur  alliance  aussitot  que  nous 
en  aurions  les  moyens,  nous  re"solumes,  apres  la  bataille  de  Leipzig,  d'y 
attendre  les  vainqueurs ;  mais  lesjsouverains  refuserent  de  nous  e'couter. 
On  nous  obligea  de  sortir  de  nos  Etats  et  de  nous  rendre  a  Berlin.  S. 
M.  1'empereur  de  Kussie  nous  fit  neanmoins  connaitre  que  notre  eloigne- 
ment  de  la  Saxe  n'e"tait  commande  que  par  les  inte"rets  militaires ;  S.  M. 
nous  invita  en  merne  temps  a  lui  vouer  une  confiance  enti&re.  Nous 
regumes  aussi  de  LL.  MM.  1'empereur  d' Autriche  et  le  roi  de  Prusse,  des 
preuves  touchantes  d'inte'ret  et  de  sensibilite.  II  nous  etait  permis  en 
consequence,  de  nous  abandonner  a  1'espoir  qu'aussitot  que  les  conside"ra- 
tions  militaires  auraient  cesse,  nous  serions  reinte'gres  dans  nos  droits  et 
rendus  a  nos  sujets  cheris.  Nous  etions  d'autant  plus  autorises  a  attendre 
un  prompt  et  heureux  changement  dans  notre  situation,  que  nous  avions 
fait  connaitre  aux  souverains  allies  notre  desir  sincere  de  cooperer  au 
retablissement  du  repos  et  de  la  liberte",  et  que  nous  avions  manifesto  de 
toutes  les  manieres,  dont  on  nous  avait  Iaiss6  le  pouvoir,  notre  devoue- 
ment  veritable  pour  leurs  personnes  et  pour  la  cause  qui  fut  1'objet  de 
leurs  efforts. 

La  paix  conclue  avec  la  France,  il  nous  fut  infiniment  douloureux 
r*78^n  d'apprendre  que  nos  instances  reiterees  pour  notre  *prompte 
-I  reinte"gration  n'avaient  point  6te  accueillies,  que  nos  justes  espe- 
rances  se  trouvaient  encore  deques,  et  que  la  decision  de  nos  plus  chers 
int^rets  et  de  ceux  de  nos  peuples  avait  e"te  adjournee  au  congres  de 
Vienne.  Loin  cependant  d'adjouter  foi  aux  bruits  repandus  sur  le  sort 
de  nos  etats  depuis  l'e"poque  de  la  paix  de  Paris,  nous  mettons  une  con- 
fiance  entiere  dans  la  justice  des  monarques  allies,  quoiqu'il  nous  soit 
impossible  de  pe'ne'trer  les  motifs  des  precedes  qu'on  a  observes  envers 
nous. 

Conserver  et  consolider  les  dynasties  le"gitirnes,  tel  a  etc"  le  grand  but 
d'une  guerre  qui  vient  d'etre  termine'e  si  heureusement ;  les  puissances 
r^unies  pour  cet  effet  ont  proclame',  a  diff^rentes  reprises,  de  la  manic1  re 
la  plus  solennelle,  qu'e'loigne'es  de  tout  projet  de  conquete  ou  d'agran- 
dissement,  elles,  n'avaient  en  vue  que  le  retablissement  du  droit  et  de  la 
liberte  de  1'Europe.  La  Saxe,  en  particulier,  a  re9u  1'assurance  la  plus 
positive  que  son  inte'grite'  sera  maintenue.  Cette  integrity  comprend 
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essentiellement  la  conservation  de  la  dynastie  pour  laquelle  la  nation  a 
manifesto  publiquement  son  constant  attachement,  et  le  voeu  unanime 
d'etre  reunie  k  son  souverain. 

Nous  avons  communique"  aux  principales  cours  de  PEurope  un  expose 
franc  et  complet  des  motifs  qui  avaient  dirige  notre  marche  politique 
pendant  ces  derniers  temps ;  et  fideles  h  la  confiance  inebranlable  que 
nous  mettons  dans  leurs  lumieres  et  leur  justice,  nous  nous  persuadons 
qu'elles  auront  reconnu  nonseulement  la  purete  de  nos  intentions,  mais 
aussi  que  la  position  particuliere  de  nos  etats  et  1'empire  des  circonstan- 
ces  nous  ont  seuls  empeches  de  prendre  part  b,  la  lutte  entreprise  pour 
1'Allemagne. 

L'inviolabilite  de  nos  droits  et  de  ceux  de  notre  maison  sur  I'heritage 
de  nos  ancetres,  bien  et  jnstement  acquis,  est  reconnue.  Notre  prompte 
reinte"gration  doit  en  etre  la  suite. 

Nous  manquerions  a  des  devoirs  sacres  envers  notre  maison  royale  et 
envers  notre  peuple,  en  gardant  le  silence  sur  les  mesures  nouvelles 
projetees  centre  nos  etats  au  moment  ou  nous  sommes  en  droit  d'en 
attendre  la  restitution.  L'intention  manifested  par  la  cour  royale  de 
Prusse,  d'occuper  provisoirement  nous  e"tats  de  Saxe,  nous  oblige  de  pre- 
munir,  centre  une  demarche  pareille,  nos  droits  bien  fondes,  et  de  pro- 
tester solennellement  centre  les  consequences  qui  pourraient  etre  tirees 
de  cette  mesure. 

C'est  aupres  du  congres  de  Vienne,  et  en  face  de  toute  1'Europe,  que 
nous  nous  acquittons  de  ce  devoir,  en  signant  de  notre  main  les  pr£sentes, 
et  en  meme  temps  en  reiterant  publiquement  la  declaration  communiquee 
il  y  a  quelque  temps  aux  cours  alliees,  que  nous  ne  consentirons  jamais 
k  la  cession  *des  e"tats  herites  de  nos  ancetres,  et  que  nous  n'ac- 
cepterons  aucun  dedommagement  ou  ^quivalant  qui  nous  serait 
offert. 

Donne  a  Friederichsfeld,  le  4  novembre  1814. 

FREDERIC- AUGUSTS. 
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As  to  the  Right  of  Austria  to  incorporate  her  Non-German  Territories 
into  the  German  Confederation.  Memorandum  of  France  on  the 
subject,  5th  March  1851.  (Extract  from  Annuaire  des  deux  Mondes 
(1851,  2,)  pp.  753-7.  (Appendices) 

Memorandum  addresse"  par  le  gouvernement  frangais  aux  Puissances 
signataires  des  traites  de  Vienne,  au  sufet  duprojet  d' incorporation 
des  provinces  non-allemandes  de  I'Autriche  dans  la  Confederation 
germanique. 

5  Mars,  1851. 
LA  Confederation  germanique  a  4t6  constituee  par  le  pacte  federal 

conclu  &  Vienne,  le  8  juin,  1815,  entre  tous  les  gouvernements  allemands, 

et  dont  le  premier  article  est  ainsi  con9u  : 

«  Les  princes  souverains  et  les  villes  libres  d'Allemagne,  en  compre- 
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nant  dans  cette  transaction  leurs  rnajeste*s  1'empereur  d'Autriche,  les  rois 
de  Prusse,  de  Danemark,  et  des  Pays-Bas,  et  nommement  1'empereur 
d'Autriche,  et  le  roi  de  Prusse,  pour  toutes  celles  de  leurs  possessions 
qui  ont  anciennement  appartenu  h  Pempire  germanique,  le  roi  de  Dane- 
mark  pour  le  duche  de  Holstein,  le  roi  des  Pays-Bas  pour  le  grand-duche 
de  Luxembourg,  etablissent  entre  eux  une  confederation  perpetuelle  qui 
portera  le  nom  de  Confederation  germanique." 

Get  article  et  les  dix  autres  articles  du  pacte  federal  qui  contiennent 
les  bases  principales  de  la  Confederation,  furent  reproduits  textuellement 
sous  les  Nos.  53-63,  dans  Pacte  general  de  Viennc,  signe  le  lendemain,  9 
juin,  par  les  representants  des  principales  puissances  europeennes.  Quant 
aux  arts.  12-20.  du  pacte  federal,  compris  collectivement  sous  le  nom  de 
dispositions  particulieres,  et  qui  s'appliquent  h,  des  questions  moins  im- 
portantes,  ils  ne  furent  pas,  comme  les  precedents,  formellement  repro- 
duits dans  Pacte  ge"ne"ral  du  congres,  mais,  ce  qui  revient  au  meme,  Part. 
64,  de  cet  acte,  auquel  on  les  annexa,  declara  qu'ils  auraient  la  meme 
force  et  valeur  que  s'ils  y  e"taient  textuellement  inserts. 

Ainsi  done  le  pacte  constitutif  de  la  Confederation,  y  compris  ses 

clauses  les  moins  essentielles,  fait  partie  intdgrante  de  Pacte  general  du 

.-.£_£_-,  congres,  et,  dans  la  rigueur  du  principe,  il  ne  pourrait  *etre  apporte 

-I  la  moindre  alteration  h  la  moindre  de  ces  clauses  sans  le  concours 

de  tous  les  gouvernements  qui  ont  signe"  ce  dernier  acte. 

A  plus  forte  raison,  ce  principe  s'applique-t-il  h  Particle  cite*  plus  haut 
(le  ler  du  pacte  federal,  le  53me  de  Pacte  general,)  qui  cree  la  Confedera- 
tion, lui  donne  place  dans  Pordre  europ6en,  et  en  determine  les  limites. 

On  a  voulu  inferer  des  declarations  faites  par  PAutriche  et  la  Prusse, 
en  1818,  au  moment  ou,  en  execution  de  la  clause  qui  les  concerne  dans 
Part.  ler  de  Pacte  federal  du  8  juin,  1815  (art.  53,  du  traite  du  9  du 
meme  mois,)  elles  designerent  comme  devant  faire  partie  de  la  Confede- 
ration germanique  celles  de  leurs  possessions  qui  ont  anciennement  appar- 
tenu a  V empire ;  on  a  voulu  inferer  que  cette  clause  dtait  consideree 
comme  facultative  plutot  que  comme  strictement  obligatoire,  d'ou  il  suiv- 
rait  que  si  PAutriche  particulierement  ne  comprit  pas  la  Lombardie  parmi 
ses  provinces  appelees  h  entrer  dans  la  Confederation,  coinme  elle  pre"- 
tendit  alors  pouvoir  le  faire,  h  raison  des  rapports  qui  avaient  existe  entre 
cette  possession  italienne  et  Pempire  romain,  c'est  parcequ'elle  voulut 
bien,  ainsi  qu'elle  le  declara,  ne  pas  donner  cette  extension  d  I 'article. 

L'Autriche  n'avait  ni  h,  interpreter  ni  b,  etendre  cet  article.  Pour  elle, 
comme  pour  la  Prusse,  il  s'agissait  simplement  de  Pexecuter,  en  indiquant 
celles  de  leurs  possessions  allemandes  qui  devaient  entrer  dans  la  circon- 
scription  territoriale  de  la  Confederation.  La  Lombardie  ne  pouvait 
assurement  etre  considered  comme  devant  figurer  dans  une  telle  nomen- 
clature, pour  avoir  eu  des  rapports  feodaux  avec  Pempire  d'Allemagne. 
C'est  ce  que  le  cabinet  de  Vienne  comprit  tr^s-bien  lui-meme  en  Pexclu- 
ant,  dans  la  s6ance  de  la  diete  du  6  avril,  1818,  de  la  liste  des  provinces 
autrichiennes  qui  devaient  faire  partie  de  la  Confederation.  L'Autriche 
tenait  alors  a  prouver  2t  PAllemagne  combien  pen  il  entrait  dans  ses  vues 
d' etendre  au-deld  des  Alpes  la  ligne  de  defense  de  la  Confederation. 

L'Autriche  n'avait  aucun  droit  en  dehors  de  celui  que  le  traite  du  9 
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juin,  1815,  lui  a  cree  par  rapport  a  cette  circonscription  territoriale  de  la 
Confederation  germanique. 

II  serait  tout  aussi  difficile  d'admettre  cette  autre  supposition  que  la 
Prusse,  en  1818,  "aurait  voulu  donner  h  entendre  qu'a  la  rigueurelle  ne 
serait  pas  tenue  d'entrer  dans  la  Confederation  avec  toutes  celles  de  ses 
provinces  qui  avaient  ete  autrefois  des  dependances  de  1'empire." 

Qu'on  en  juge  par  les  termes  memes  du  vote  emis,  au  nom  du  roi  de 
Prusse,  dans  la  seance  de  la  diete  du  4  mai : 

"  Sa  majeste  ne  croit  pas  pouvoir  nrieux  constater  la  part  sincere 
qu'elle  continue  de  prendre  h,  tout  ce  qui  promet  d'assurer  le  repos  futur 
de  I'Allemagne,  et  le  developpenient  le  plus  parfait  de  sa  force  interieure 
qu'en  s'associant  dans  ce  but  a-  la  Confederation  *germanique  I-^-TOO-I 
avec  toutes  les  province?  allemandes  de  la  monarchic  dejk  ancien-  L 
nement  attacnees  a  I'Allemagne  par  la  langue,  par  les  moeurs,  par  les 
lois,  et  en  general  par  la  nationalite."  (Suit  la  designation  de  ces pro- 
vinces.} 

Une  telle  declaration  n'implique  aucune  espece  de  reserve,  ne  suppose 
aucune  arriere-pensee  :  elle  niontre  au  contraire  combien  la  Prusse  entrait 
alors  dans  1'esprit  d'lwmogeneite  germanique  qui  pre"sidait  h  la  formation 
et  &  la  composition  de  la  Confederation. 

La  Prusse  se  conformait  purernent  et  simplement  h  la  clause  de  Tart. 
ler  de  1'acte  federal  du  6  juin,  1815,  et  mieux  encore  a.  1'art.  53,  du 
traite  europeen  du  9  du  meme  mois. 

Le  seul  argument  que  Ton  ait  produit  jusqu'i  present  pour  contester 
aux  puissances  europeennes  signataires  de  1'acte  de  Yienne  le  droit  d'in- 
tervenir  dans  les  modifications  a  apporter  aux  limites  territoriales  de  la 
Confederation,  repose  sur  1'art.  6,  de  1'acte  final  conclu  a  Yienne  en  1820, 
entre  les  plenipotentiaires  des  gouvernements  germaniques,  pour  com- 
pleter  et  developper  les  dispositions  de  1'acte  federal. 

II  y  est  dit  "  que  1'admission  d'un  nouveau  membre  dans  la  Confede- 
ration ne  peut  avoir  lieu  que  lorsqu'elle  est  unanimement  juge"e  com- 
patible avec  les  rapports  existants  et  avec  1'interet  general  des  etats  con- 
federes." 

H  est  difficile  de  comprendre  en  quoi  cet  article  pouraait  infirmer  le 
droit  des  puissances  europeennes  de  prendre  part  aux  alterations  que  Ton 
croirait  devoir  faire  subir  aux  arrangements  de  1815. 

D'abord  il  parle  de  1'admission  d'un  nouveau  membre,  et  il  ne  s'agit 
aujourd'  hui  de  rien  de  tel.  L'Autriche  fait  partie  de  la  Confederation, 
et  elle  ne  demande  qu'a  y  figurer  desormais  avec  toutes  ses  provinces,  au 
lieu  d'y  figurer  settlement  avec  ses  provinces  germaniques. 

Dut-on  admettre,  au  surplus,  qu'a  defaut  du  sens  textuel,  1'esprit  de 
cette  stipulation,  s' applique  au  cas  de  1'incorporation  de  nouveaux  terri- 
toires  dans  la  Confederation,  elle  n'aurait  pas  encore  la  portee  qu'on 
semble  supposer  ?  De  ce  qu'elle  exige  pour  ce  cas  le  consentement  una- 
nirne  de  tous  les  gouvernements  germaniques,  il  ne  s'ensuit  nullement 
qu'elle  declare  ce  consentement  suffisant,  et  qu'elle  conteste  aux  sig- 
nataires des  traite"s  de  1815  le  droit  d'intervenir  pour  legitimer  ce  change- 
ruent,  ou  pour  s'y  opposer.  Elle  dit  qu'il  faut,  pour  regulariser  une  telle 
rnesure,  le  consentement  de  tous  les  geuverncments  germaniques ;  elle  ne 
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dit  pas  que  ce  consentement  dispense  de  celui  des  autres  puissances,  et 
elle  ne  peut  pas  le  dire,  puisque  le  contraire  resulte  positivement  du 
traite  de  Yienne.  On  comprend  en  effet  qu'il  n'a  pas  dependu  des  seuls 
gouvernements  allemands  d'alterer  des  stipulations  que  1'Europe  avait 
regimes  en  commun. 

II  est  done  Evident  que  1'art.  6?  de  1'acte  final  n'a,  sous  aucun  rapport, 
de"roge,  ni  pu  deroger,  &  1'art.  53,  de  1'acte  general  qu'il  a  laisse  les  choses 
dans  1'etat  ou  ce  dernier  article  les  avait  mises,  et  que  par  consequent, 
^  pour  les  modifier,  il  faudrait  recourir  a  1'autorite  *qui  les  aurait 
L  J  ainsi  re'gle'es,  c'est-u-dire,  obtenir  le  consentement  des  principaux 
gouvernements  europe"ens. 

On  objecte  qu'en  1848  la  diete  de  Francfort  a,  sans  ce  consentement, 
fait  entrer  dans  la  Confederation  plusieurs  provinces  de  la  Prusse  qui  y 
avaient  e"te  jusqu'alors  etrangeres.  II  est  facile  de  rdpondre  que,  1'Europe 
n'ayant  pas  sanctionne"  cette  decision,  elle  est  en  droit  non  avenue,  et  que 
lee  circonstances  ge"nerales  qui  ebranlaient  1' edifice  europeen  tout  entier 
expliquent  assez  1'absence  de  protestations  forinelles.  Personne,  ce  semble, 
n'a  interet  £i  soutenir  que  tout  ce  qui  s'est  passe  alors  en  Europe,  sans 
devenir  1'objet  d'une  protestation,  a  e"te"  legitime"  par  ce  seul  fait.  La 
France  a  d'ailleurs  fait  connaitre  son  opinion. 

II  reste  b  examiner  s'il  y  a  des  raisons  suffisantes  pour  determiner  les 
puissances  europe"ennes  ti  donner  le  consentement  dont  on  vient  d'etablir 
la  necessity. 

I/ Autriche,  dit-on,  ayant  etabli  dans  son  administration  inte'rieure  le 
systeme  d'unite,  ne  peut  rester  dans  la  Confederation  qu'avec  la  totalite 
de  son  territoire.  Si  on  ne  lui  permettait  pas,  elle  cesserait  d'en  faire 
partie  plutot  que  de  scinder  ses  possessions,  en  les  soumettant  &  deux 
regimes  diflerents. 

II  y  a  ici  une  question  de  fait.     Examinons  d'abord  la  premiere. 

Lorsque  la  Confederation  s'est  formee,  le  systeme  interieur  de  1'  Autriche 
lui  a  permis  de  s'y  associer  aux  conditions  prescrites  par  1'acte  federal  et 
par  1'acte  general  du  congres.  Elle  ne  pourrait  arguer  aujourd'hui  des 
modifications  qu'il  lui  a  plu  d'apporter  £i  sa  constitution  particuliere,  pour 
exiger  qu'on  change  en  consequence  la  nature  meme  de  la  Confederation. 
Elle  ne  peut  davantage  menacer  de  se  retirer  de  la  Confederation  si  Ton 
n'accede  &  sa  demande.  II  est  dit,  en  effet,  dans  1'art.  53,  de  1'acte  gen- 
eral, dej£i  si  souvent  cite,  que  les  gouvernements  allemands  etablissent 
entre  eux  une  confederation  perpetuelle,  et  1'acte  final  de  1820,  interpre- 
tant  cette  clause,  porte  expressement  dans  son  art.  5,  "  que  la  Confedera- 
tion est  indissoluble  par  le  principe  meme  de  son  institution,  en  sorte 
qu' aucun  de  ses  membres  n'a  la  liberte  de  s'en  detacher." 

Voilk  pour  le  droit ;  quant  au  fait,  dont  il  faut  sans  doute  tenir  grand 
compte  lorsqu'il  s'agit  d'un  etat  aussi  puissant  que  1' Autriche,  on  peut 
amrmer  sans  hesiter  que  le  Cabinet  de  Vienne,  qu'il  obtienne  ou  qu'il 
n'obtienne  pas  1' incorporation  de  la  totalite  de  ses  provinces,  ne  renoncera 
jamais  volontairement  h  faire  partie  d'une  confederation  sur  laquelle  il 
exerce  une  influence  qui  est  un  des  elements  principaux  de  sa  force  poli- 
tique.  On  peut  ajouter  que  1'existence  unitaire  de  1' empire  autrichien 
n'a  pas  encore  un  caractere  tellement  absolu,  n'est  pas  un  fait  tellement 
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accompli,  qu'on  ne  puisse  trouver  moyen  de  la  concilier  avec  le  maintien 
d'une  portion  de  cet  empire  en  dehors  de  la  Confederation,  dont  le  reste 
continuerait  a.  en  faire  partie. 

*Pour  rassurer  1'Europe  contre  les  consequences  de  1'innova-  p^qA-i 
tion  proposee,  et  pour  1'amener  meine  a  y  trouver  des  avantages,  L 
on  a  recours  k  des  arguments  de  natures  bien  diverses. 

En  reponse  &  ceux  qui  alleguent  que  la  France  et  la  Russie,  en  cas  de 
lutte  contre  1'Autriche,  soit  en  Italic,  soit  du  cote  de  1'Orient,  se  verraient 
necessairement,  par  1'effet  de  cette  innovation,  reduites  a  la  necessite  de 
combattre  la  Confederation  tout  entiere,  que  par  consequent  leur  condi- 
tion en  serait  empiree,  et  qu'elles  ont  le  droit  de  s'y  opposer,  on  donne  a 
entendre  que  cela  ne  changerait-rien  aux  changes  actuelles,  la  force  des 
choses  devant  necessairement  entrainer  tot  ou  tard  la  Confederation  dans 
tout  conflit  un  peu  s^rieux  ou  pourront  se  trouver  engage's  ses  membres 
les  plus  puissants. 

Cette  allegation,  et  par  consequent  les  inductions  qu'on  en  veut  tirer, 
ne  sont  pas  parfaitement  exactes.  Dans  le  passe,  alors  meme  que  1'Au- 
triclie,  par  la  dignite  imperiale  dont  son  souverain  e"tait  habituellement 
revetu,  se  trouvait  placed  h  la  tete  de  1'Allemagne,  on  ne  voit  pas  qu'elle 
ait  toujours  reussi  a  1'entrainer  dans  les  guerres  d'ltalie  et  de  Hongrie. 
Rien  ne  prouve  done  d'une  maniere  absolue  que,  sous  1'empire  du  pacte 
federal  de  1815,  elle  dut  y  reussir  davantage.  En  supposant  meme  que 
ce  resultat  fut  probable,  il  ne  s'agirait  encore  que  d'une  vraisemblance, 
tandis  qu'apres  1'incorporation  projete"e,  lefait  deviendrait  certain.  C'est 
assez  dire  que  cette  incorporation  n'est  pas,  comme  on  essaie  de  le  faire 
croire,  une  circonstance  indifferente  au  point  de  vue  de  1'equilibre  euro- 
pe"en,  et  dont  les  autres  gouvernements  n'aient  pas  a.  se  preoccuper  sous 
ce  rapport. 

Le  Cabinet  de  Vienne  pretend  aussi  qu'au  fond  il  n'y  aurait  rien  de 
change  dans  les  principes  du  droit  federal  allemand  par  l'.agre"gation  ex- 
plicite  et  effective  k  la  Confederation  germanique  des  provinces  non-alle- 
mandes  de  1'Autriche,  attendu  qu'en  cas  de  guerre  defensive,  dans 
laquelle  1'Autriche  ou  la  Prusse  se  trouveraient  engagees,  1'une  ou  1'autre, 
avant  comme  apres  une  telle  annexion,  apporterait  dans  la  lutte  toutes 
ses  forces  disponibles,  sans  distinction  entre  celles  que  fourniraient  les 
provinces  allemandes  et  celles  qui  proviendraient  de  ses  provinces  non- 
germaniques.  On  ajoute  que,  dans  1'etat  actuel  des  choses,  pour  peu 
que  la  guerre  eut  pris  de  vastes  proportions,  la  Confederation  tout  entiere 
aurait  ete  inevitablement  amende  &  s'y  associer  en  vertu  de  1'article  47 
de  1'acte  final  du  15  niai,  1820.  Cet  article  stipule  que  si  un  e"tat  confe- 
dere  "se  trouvait  menace  ou  attaque  dans  ses  possessions  non  comprises 
dans  la  Confederation,  celle-ci  n'est  obligee  de  prendre  des  mesures  de 
defense  ou  une  part  active  a,  la  guerre  qu'apres  que  la  diete  aurait  reconnu 
en  conseil  permanent,  &  la  pluralite  des  voix,  1'existence  d'un  danger  pour 
le  territoire  de  la  Confederation."  On  voit  clairement,  par  les  termes 
memes  de  cet  article,  qu'un  etat  de  la  confederation  germanique,  ayant 
a  combattre  pour  ses  possessions  non  allemandes,  ne  peut  entrainer 
*ipso  facto  1'Allemagne  dans  sa  querelle,  mais  qu'il  faut  avant  r^n-i-i 
tout  que  1'Allemagne  juge  necessaire  &  sa  propre  surete  d'y  L 
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prendre  une  part  active,  tandis  que,  dans  la  situation  nouvelle  et  anormale 
que  lui  ferait  1' incorporation  de  toutes  les  provinces  de  la  monarchie  au- 
trichienne,  la  Confederation  se  trouverait  engage  dpriori,  par  1' effet  d'une 
solidarite  militaire  complete,  &  prendre  fait  et  cause  pour  1'Autriche  dans 
une  guerre  que  celle-ci  pourrait  avoir  a,  soutenir  hors  de  1'Allemagne. 
En  1'etat  present  des  ehoses,  la  Confederation  doit  examiner,  discuter, 
consentir  ou  refuser,  selon  qu'elle  le  croit  a,  propos.  Dans  la  combinaison 
dont-il  s'agit,  elle  n'aurait  plus  qu'a-  obeirson  libre  arbitrer  disparaitrait. 
Certes,  cette  situation  serait  bien  differente. 

On  suppose,  il  est  vrai,  que  1'  Autriche  tout  entiere  faisant  partie  de  la 
Confederation,  la  diete,  usant  de  son  droit  sur  un  e"tat  soumis  en  entier 
a,  sa  juridiction,  empecherait  le  gouvernement  autrichien  de  s'engager 
trop  facilement  dans  des  luttes  dont  elle  aurait  a.  subir  les  consequences. 
Get  argument  se  lie  a,  la  supposition  que  1'Autriche,  bien  que  figurant 
dans  la  Confederation  pour  un  territoire  et  une  population  trois  fois  aussi 
considerable  qu'aujourd'hui,  n'y  exercerait  pas  la  preponderance  absolue 
que  semblerait  devoir  lui  assurer  un  tel  accroissement,  et  n'y  pretendrait 
pas  a.  plus  d'influence  que  par  le  passe". 

Les  apologistes  du  projet  d'incorporation  pretendent  en  effet  que  cette 
naesure,  exigee  par  les  n^cessit^s  inte"rieures  de  1'empire,  ne  doit  d'ailleurs 
lui  apporter  aucun  accroissement  de  puissance,  ni  en  Europe,  ni  dans  le 
sein  meme  de  la  Confederation. 

Cette  assertion  parait  assez  difficile  a.  concilier  avec  le  raisonnement 
auquel  on  a  recours,  lorsqu'on  veut  demontrer  les  avantages  que  1'incor- 
poration  aurait  pour  la  cause  de  1'ordre  et  de  la  paix.  On  dit  alors  que 
1'Autriche,  devenue  plus  puissante  dans  les  conseils  federaux,  y  serait 
mieux  en  mesure  de  contenir  en  Alleuiagne  1'esprit  revolutionnaire  et  les 
influences  ambitieuses  qui  ont  trop  souvent  cherche  a,  s'en  faire  un  moyen 
d'aggrandissement  et  d'usurpation. 

Sans  doute,  en  s'exprimant  ainsi,  le  cabinet  imperial  n'a  pas  entendu 
agiter,  pour  le  besoin  de  sa  cause,  un  vain  fantome  de  terreur.  La  realite 
revolutionnaire,  telle  qu'il  la  voit,  le  presse,  1'oblige  a  sortir  de  la  legalite". 
A  ses  yeux,  le  danger  est  imminent,  et  le  faisceau  de  rAllemagne  n'est 
pas  trop  puissant  pour  le  pre"venir.  Mais  qu'il  soit  permis  de  le  dire,  il 
y  a  une  exage"ration  evidente  dans  cette  maniere  de  poser  la  question. 
Les  faits  n'autorisent  pas  1'Autriche  h,  tenir  un  tel  langage.  Son  armee 
est  forte,  1'a  revolte  1'a  trouv^e  ine"branlable ;  les  detestables  doctrines  de 
la  demagogic  ne  1'ont  point  atteinte ;  elle  presente  400,000  hommes 
aguerris  par  une  6preuve  qui  demoralise  quelquefois  les  troupes  les 
plus  braves  :  le  contact  avec  les  id6es  revolution naires  et  les  populations 
insurgees.  Bien  n'a  affaibli  cette  puissante  armee,  et  ce  serait  en  vain 
(lue  ^'on  VOU(^ra^  representer  comme  *debile  et  comme  depourvue 
de  moyens  suffisants  de  repression  une  puissance  qui  se  trouve  si 
forte  apres  avoir  traverse  les  dangers,  des  guerres  et  des  revolutions. 

II  faut  opter  entre  ces  deux  themes.  Ou  le  changement  propos^ 
accroitra  demesureinent  la  puissance  autrichienne,  et  alors  1'Europe,  la 
France  particulierement,  sont  en  droit  de  se  prdoccuper  du  maintien  de 
1'equilibre  politique ;  ou  il  n'aura  sous  ce  rapport  aucun  effet  sensible,  et 
dans  cette  hypothese  encore,  comme  il  n'en  resulterait  aucun  avantage, 
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il  faudrait  repousser  une  innovation  qui  inquieterait  1'opinion  publique, 
en  cliangeant  le  droit  public  europeen. 

La  Confederation  germanique  est  une  des  bases  de  ce  droit  public. 
Interposee  entre  les  grandes  puissances  dont  elle  a  surtout  interet  a. 
arreter  les  impietements,  elle  contribue  puissamment  par  sa  masse,  et  si 
Ton  peut  ainsi  parler,  par  sa  force  passive,  &  la  conservation  de  la  paix 
g^nerale.  L'homogeneite  de  races  qui,  au  milieu  de  nombreuses  diver- 
sites,  lui  constitue  une  unite  veritable,  la  rend  merveilleusenient  propre 
&  ce  grand  et  noble  role.  Renfermee  dans  les  limites  qui  lui  assigne 
cette  homogeneite,  tant  que  la  Confederation  s'imposera  tout  a.  la  fois  la 
loi  de  ne  pas  les  depasser,  et  celle  de  ne  pas  souffrir  qu'on  les  restreigne, 
elle  sera  la  plus  sure  sauvegarde  de  1'ordre  et  de  la  paix  europeens.  Une 
politique  contraire  aurait  naturellement  des  consequences  tout  opposees. 
Etendre  arbitrairement  ces  limites  naturelles  ou  consacre"es  par  le  temps, 
adjoindre  aux  populations  allemandes  des  populations  slaves,  hongroises, 
illyriennes,  italiennes,  au  milieu  desquelles  elles  seraient  noyees,  ce  serait 
denaturer  la  Confederation,  dont  il  faudrait  changer  meme  le  nom,  pour 
le  pas  etre  en  contradiction  avec  la  realite.  Cette  masse,  absorbant  dans 
son  sein  vingt  peuples  et  vingt  e"tats  difFerents,  se  presenterait  &  1'esprit, 
non  plus  comme  une  garantie  de  paix  et  d'equilibre,  mais  comme  une 
menace,  comme  un  symbole  de  confusion  et  d'envahissement.  Dans 
1'interieur  meme  des  territoires  qu'elle  reunirait,  il  est  douteux  que, 
malgre  sa  force  apparente,  elle  reussit  mieux,  ou  meme  aussi  bien  que  la 
Confederation  actuelle,  &  maintenir  1'ordre  et  1'autorite".  On  con§oit 
qu'on  fond  de  nationalite  commune  permette  de  faire  intervenir,  sans 
trop  choquer  le  sentiment  public,  les  forces  de  1'Autriche,  de  la  Prusse, 
de  la  Baviere,  pour  soutenir  ou  pour  relever  en  Saxe,  dans  le  grand-duche 
de  Bade,  dans  1'electorat  de  Hesse,  dans  le  duche  de  Holstein,  le  pouvoir 
ebranle  ou  renverse  des  gouvernements ;  mais  se  rend-on  bien  jcompte  de 
1'effet  que  produirait  a.  la  longue,  ou  dans  un  moment  de  crise  violente, 
1'emploi  des  troupes  hongroises  ou  polonaises  pour  retablir  1'ordre  sur  les 
bords  du  Rhin,  celui  des  troupes  bavaroises  ou  prussiennes  pour  soumettre 
la  Hongrie  insurgee  ?  Un  tel  regime  proclame,  non  plus  a.  titre  de  mesure 
exceptionnelle  et  dans  une  circonstance  donnee,  mais  comme  un  e"tat  de 
choses  normal,  constitutionnel,  ne  souleverait-il  pas  tot  ou  tard  des  repug- 
nances, des  irritations  qui  compromettraient  le  repos  de  1'Europe  ? 
N'eston  *pas  effraye  d'ailleurs  de  la  difficulte  que  Ton  eprouverait,  i-,(;7qq-| 
a  mettre  en  mouvement,  une  machine  aussi  enorme,  aussi  compli-'-  «- 
quee  ?  L'organisation  federale,  sincerement  appliquee,  et  respectant  par 
consequent  l'inde"pendance  des  gouvernements  particuliers,  y  serait  evidem- 
ment  impuissante.  Un  homme  de  genie,  un  despote  favorise  par  les  cir- 
constances,  tel  que  Charles-Quint  ou  Ferdinand  II,  y  reussirait  peut-etre 
pour  un  moment ;  mais  alors  1'instruuient  remis  entre  ses  mains  devien- 
drait  trop  redoutable  a  rAlleniagne  et  &  1'Europe  entiere.  Ce  moment 
passe  le  pretendu  pouvoir  federal,  e"puise  par  cet  exces  meme  tomberait 
dans  une  veritable  atonie,  et  la  Confederation,  pour  avoir  trop  voulu 
s'etendre,  pour  avoir  force  res  ressorts  de  son  existence,  finirait  peut-etre 
jar  se  dissoudre,  livrant  rAllemague  ^  une  anarchic  qui  laisserait  1'Europe 
sans  contre-poids. 
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II  faut  done  ecarter  des  combinaisons  auxquelles  se  Kent,  sans  aucune 
chance  avantageuse,  tant  de  chances  dangereuses  et  funestes.* 
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Memorandum  of  England  on  the  Subject.     (From  Ib.,  pp.  959,  60.) 

ANGLETERRE. 

Note  addressee  par  Lord  Cowley,  ministre  pUnipotentiaire  de  la  Grande. 
Bretagne  pres  la  Confederation  germanique,  au  president  de  la  diete 
de  Francfort. 

LE  soussigne",  envoye"  extraordinaire  et  ministre  plenipotentiaire  de  sa 
majeste  britannique  pres  la  Confederation  germanique,  a  ete  charge  par 
son  gouvernement  de  faire  la  communication  suivante  £i  M.  le  comte  de 
Thun,  president  de  la  diete  germanique. 

II  a  et^  porte"  k  la  connaissance  du  gouvernement  de  sa  majeste  que  les 
gouvernements  d'Autriche  et  de  Prusse  avaient  1'intention  de  presenter  a 
la  diete  germanique  une  motion  tendant  h,  incorporer  dans  la  Confedera- 
tion tous  les  pas  parties  de  leur  territoire  qu'en  exceptait  le  traite  de 
Yienne  de  1815.  Le  gouvernement  de  sa  majeste  est  d'avis  qu'une 
pareille  mesure,  si  on  veut  la  concilier  avec  le  respect  du  au  droit  public 
en  Europe,  ne  peut  recevoir  son  execution  qu'avec  le  consentement  de 
toutes  les  puissances  qui  ont  concouru  au  traite  de  Vienne,  par  lequel  la 
Confederation  germanique  a  etc"  creee,  et  qui  a  fixe  les  territoires  dont 
elle  devait  se  composer.  II  ne  faut  pas  oublier  que  la  Confederation  ger- 
manique n'est  pas  uniquement  une  association  libre  de  certains  etats  qui 
r*"Q<n  n'a  ^  forme"e  que  par  leur  volonte,  et  qui  puisse  par  ^consequent 
J  etre  changee  ou  transformed  seulement  par  une  resolution  de  leur 
part :  la  Confederation  germanique  est  le  resultat  d'un  traite"  europe*en, 
et  forme  un  e'le'ment  de  1'organization  generale  de  1' Europe  fixee  et  reglee 
par  ce  traite" ;  aussi  le  gouvernement  de  sa  majeste"  croit-il  qu'on  ne  peut 
apporter  de  changements  essentiels  au  caractere  national  et  11 1'etendue 
du  territoire  de  la  Confederation  germanique  qu'avec  le  consentement  et 
le  concours  formel  de  toutes  les  puissances  qui  ont  pris  part  au  traite 
general  de  Vienne  du  8  juin,  1815. 

L'art.  53,  de  ce  traite"  specific  les  souverains  et  les  etats  qui  doivent 
former  la  Confederation  germanique,  et  cet  article  contient  la  disposition 
expresse  que  sa  majeste  1'empereur  d'Autriche  et  sa  majeste  le  roi  de 
Prusse  seront  membres  de  la  Confederation  germanique,  avec  toutes  celles 
de  leurs  possessions  qui  auparavant  avaient  fait  partie  de  1'empire  ger- 
manique. La  meme  restriction  a  ete  stipulee  au  No.  9,  de  1'acte  separe, 
qui  forme  une  des  annexes  du  traite  general  auxquelles  on  a  attribue,  a 
1'art.  118,  dudit  traite,  la  meme  force  obligatoire  que  si  elles  etaient  tex- 
tuellement  reproduites  dans  le  traite  general.  II  faut  faire  remarquer  en 

*Extracted  from  Annuaire  des  deuxMondes  (1851-52.)  pp.  953-7.  (Appendice.) 
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outre  que  1'art.  54,  du  traite  general  et  1'art.  2,  de  1'annexe  No.  9,  etab- 
lissent  comme  but  de  la  Confederation  germanique  le  maintien  de  la 
securite  interieure  et  exterieure  de  1'Allemagne  :  ce  serait  done  agir  con- 
trairement  k  la  lettre,  ainsi  qu'h,  1'esprit  du  traite,  que  de  faire  servir 
1' organization  de  la  Confederation  a  un  autre  but  quelconque  qu'au  but 
allemand  qui  lui  est  assigne  par  la  Confederation  mSme. 

Le  gouvernement  de  sa  majeste  n'ignore  pas  que  plusieurs  cherchent 
&  faire  valoir  1'opinion  que  1'art.  6,  de  1'acte  final  de  la  constitution  de  la 
Confederation  germanique  autorise  1'incorporation  dans  cette  derniere 
d'autres  etats  et  d'autres  territoires  que  ceux  auxquels  la  Confederation 
a  ete  limitee  par  la  traite  de  1815. 

Le  soussigne  est  charge  de  faire  observer  h,  ce  sujet  que,  quand  meme 
on  pourrait  fort  bien  interpreter  dans  ce  sens  1'art.  6,  de  1'acte  final  de 
1820,  cet  acte  final  de  1820,  n'a  ete  redige  et  sanctionne  que  par  les 
membres  de  la  Confederation,  qu'il  n'est  point  un  traite  europeen,  que 
des  etats  allemands  seuls  y  ont  participe,  et  qu'une  pareille  resolution  de 
la  part  de  ces  derniers  ne  peut  ni  abroger  ni  changer  les  dispositions  d'uii 
traite  dont  d'autres  puissances  ont  ete  les  parties  contractantes.  Le 
soussigne  est  charge  de  faire  observer  que,  quand,  meme  1'art.  6,  de  1'acte 
final  de  1820,  serait  une  disposition  reconnue  par  les  puissances  qui  ont 
concouru  au  traite  de  Vienne  de  l'anne*e  1815,  et  obligatoire  pour  elles, 
ledit  article  n'a  ni  ne  peut  avoir  le  sens  qu'on  voudrait  lui  attribuer,  ainsi 
qu'il  a  ete  dit  plus  haut,  car  cet  article  ne  contient  point  une  disposition 
facultative,  mais  au  contraire  une  disposition  restrictive. 

II  ne  dit  pas  qu'il  suffiit  du  consentement  unanime  de  tous  les  mem- 
bres de  la  Confederation,  sans  le  concours  d'autres  puissances 
*quelconques,  pour  sanctionner  et  valider  1'admission  d'un  nou- 
veau  membre  dans  la  Confederation ;  il  dit  toute  autre  chose  :  il  declare 
uniquement  qu'aucun  nouveau  membre  ne  peut  etre  admis  dans  la  Con- 
federation sans  le  consentement  unanime  de  tous  les  membres  de  celle-ci. 
Cette  disposition  provenait  de  1'intention  de  veiller  &  sa  propre  defense ; 
elle  avait  pour  but,  comme  on  sait  fort  bien,  d'empecher  qu'on  n'admit 
dans  la  Confederation,  ce  qu'on  redoutait  alors,  quelques  princes  alle- 
mands mediatises.  Le  sens  clair  et  unique  de  cet  art.  6,  de  1'acte  final 
de  1820  est  que,  attendu  que  la  Confederation  a  ete  fondee  originaire- 
ment  par  le  traite  de  Vienne,  auquel  n'avaient  concouru  qu'un  certain 
nombre  de  grands  etats  europeens,  et  attendu  que  beaucoup  de  membres 
de  la  Confederation  n'avaient  pas  signe  ce  traite,  ladite  Confederation, 
fondee  de  cette  maniere,  ne  voulait  pas  consentir  qu'un  nouveau  membre 
quelconque  fut  admis  dans  son  sein  par  la  seule  volonte  des  puissances 
qui  avaient  signe  le  traite  de  Vienne,  et  qu'une  pareille  admission  ne 
pouvait  avoir  lieu  sans  le  consentement  unanime  de  tous  les  membres  de 
la  Confederation. 

II  n'est  que  juste  et  raisonnable  que  la  Confederation,  bien  qu'elle  ait 
ete  fondee  en  vertu  d'un  traite  auquel  n'ont  pas  pris  part  tous  ses  mem- 
bres, revendique  cependant,  comme  toute  autre  association,  le  droit 
d'empecher  1'admission  d'un  nouveau  membre  sans  le  VOBU  unanime  de 
ses  membres.  Toutefois  il  faut  faire  observer  en  outre  que  1'art.  6,  de 
^  J'acte  final  ne  fait  mention  que  de  1'admission  de  nouveaux  membres  :  or, 
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d'apres  1'esprit  et  la  tendance,  du  traite  de  Vienne,  il  faut  supposer  que 
de  pareils  nouveaux  mernbres  seraient  necessairement  des  membres  alle- 
mands ;  mais  cet  art.  6,  de  1'acte  final  ne  parle  pas  de  1' in  corporation  de 
parties  de  territoire  exclues  qui  appartiennent  &  des  membres  dejh,  exis- 
tants  de  la  Confederation.  Le  soussigne  a  eneore  a.  faire  observer  que 
le  principe  qui  doit  etre  etabli  par  1'adoption  de  la  motion  que  1'Autriche 
et  la  Prusse  se  proposent,  dit-on,  de  soumettre  &  la  diete  germanique 
6terait  &  la  Confederation  germanique  son  caractere  allemand,  attendu 
que  celle-ci  s'adjoindrait  des  pays  qui  ge"ographiquement  sont  s6par6s  de 
1'Allemagne,  et  qui  ont  une  population  tout-a-fait  differente  de  celle  de 
1'Allemagne  tant  sous  le  rapport  de  la  langue  que  de  1'origine.  Tin  pareil 
precedent,  une  fois  etabli,  pourrait  engager  la  Confederation  a  s'ecarter 
encore  davantage  de  son  caractere  national,  que  le  traite  de  Vienne  a 
voulu  maintenir  a.  regard  des  pays  qui  doivent  former  la  Confederation 
germanique. 

En  consequence,  comme  le  gouvernement  de  sa  majeste  britannique 
est  convaincu  que  la  mesure  que  1'Autriche  et  la  Prusse  ont,  11  ce  qu'on 
apprend,  1'intention  de  proposer  a  la  diete  germanique  altererait  essen- 
tiellement  le  caractere  assigne  &  la  Confederation  germanique  par  les 
traites  de  1815,  et  qu'il  prevoit  en  meme  temps  qu'un  pareil  changeinent 
derangerait  1'equilibre  general,  et  entrainerait,  selon  toutes  les  probabili- 
I~*7QP1  ^s>  ^es  c0138^11611668  *s*  graves,  que  les  interets  generaux  de 
J  1'Europe  pourraient  en  etre  compromis,  il  a  charge  le  soussigne 
de  protester  centre  une  pareille  mesure,  et  d'exprimer  le  ferme  espoir 
que  la  diete  germanique  n'adoptera  pas  une  proposition  de  ce  genre,  mais 
qu'elle  maintiendra  les  limites  du  territoire  federal  telles  qu'elles  ont  ete 
fixees  par  le  traite  de  Vienne  du  8  juin,  1815,  et  qu'elle  maintiendra  en 
outre  a  la  Confederation  le  caractere  national  que  lui  a  ete  assigne  con- 
formement  aux  intentions  dudit  traite. 

Le  soussigne  prie  M.  le  president  de  saisir  le  plus  tot  possible  Pocoa- 
eion  de  porter  la  presente  communication  &  la  connaissance  de  la  diete 
germanique.* 
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Papers  relative  to  the  Succession  to  the  Throne  of  Denmark,  laid  before 
Parliament,  1853. 

M.  DE  BLUME  to  M.  DE  BILLE. 

Copenhagen,  May  9,  1853. 
MONSIEUR, 

BY  the  despatch  which  I  had  the  honour  to  address  to  your  Excellency 
on  the  20th  ultimo,  announcing  to  you  the  dissolution  of  the  Diet,  I 
limited  myself  to  conveying  to  you  some  explanations  as  to  the  views  of 

^Extracted  from  Annuaire  des  deux  Mondes  (1851-52)  (Appendix,  pp.  959,  960.) 
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the  King's  Government  on  those  of  the  Opposition,  as  regards  the  Royal 
Message  of  the  4th  of  last  October. 

I  consider  it  my  duty,  both  towards  the  King's  Government  and 
towards  the  Diet,  to  contribute,  as  far  as  lies  in  my  power,  towards 
placing  the  signing  Powers  of  the  Treaty  at  London  in  a  position  cor- 
rectly to  judge  not  only  of  the  line  of  conduct  which  the  King  has  taken 
in  submitting  to  the  Diet  the  above-mentioned  message,  in  its  form  and 
actual  wording,  but  also  of  the  motives  on  account  of  which  this  proposi- 
tion of  His  Majesty  could  not  obtain  the  assent  required  by  the  consti- 
tution of  the  kingdom. 

I  shall  commence  by  stating,  that  the  choice  made  by  the  King  of  the 
person  of  Prince  Christian  of  Gliicksbourg  has  met  with  unanimous  ap- 
probation in  the  united  Houses  of  the  Diet,  as  well  as  in  the  whole  nation; 
the  discussions  of  the  said  Assembly  give  testimony  of  the  most  sincere 
gratitude  towards  the  Powers  who  have  confirmed,  by  a  public  act,  the 
measure  taken  by  the  king  for  eventually  establishing  the  dynasty  of  this 
Prince  on  the  throne  of  Denmark. 

*I  informed  you  at  the  time,  M.  le  Ministre,  of  the  report  of  p^Q--. 
the  Committee  charged  by  the  last  Diet  but  one,  to  submit  the  L 
Royal  Message  to  preliminary  consideration  ;  and  you  have  therefore,  no 
need  of  a  more  positive  assurance  to  be  convinced  that  even  the  members 
of  the  Diet,  who  have  made  the  most  decided  opposition  to  the  Govern- 
ment, have  for  a  long  time  received  with  the  greatest  joy  the  prospect  of 
seeing  in  the  future  the  Prince  Christian  and  his  descendants  occupying 
the  throne. 

But  while  declaring  itself  ready  to  give  the  consent,  desired  by  the 
fundamental  law,  for  Prince  Christian  and  his  descendants  male  and 
agnate  of  his  marriage  to  succeed  eventually,  the  Opposition  nevertheless 
maintains  that  the  Royal  Message,  in  proposing  the  abolition  of  the  suc- 
cession etablished  by  the  Lex  Regia,  goes  further  than  the  Treaty  of 
London  requires. 

The  King  announces  in  the  message  the  intention  to  establish  for  all 
the  countries  subject  to  his  sceptre,  such  a  form  of  succession  that,  in 
the  case  of  the  extinction  of  the  male  descendants  in  the  male  line  of 
King  Frederick  the  Third,  who,  in  virtue  of  the  Royal  Law  made  by  that 
Sovereign  on  the  14th  of  November,  1665,  have  the  right  of  succession 
to  the  throne  of  Denmark;  all  succession  according  to  the  Articles 
XXVII. — XL.  of  that  Royal  Law  shall  thenceforth  be  suppressed :  and 
the  succession  to  the  throne,  for  all  the  countries  united  under  the  sceptre 
of  His  Majesty,  shall  devolve  on  the  Prince  Christian  of  Gliicksbourg, 
and  to  the  descendants  male  of  this  Prince,  the  issue  of  his  marriage  with 
the  Princess  Louise,  born  Princess  of  Hesse. 

It  is  the  passage  above  underlined  that  has  given  birth  to  the  division 
in  the  united  Chambers.  The  opponents  of  the  message  find  in  this 
document  two  distinct  propositions :  one  having  for  its  object  the  trans- 
fer of  the  succession  to  the  Prince  Christian  and  his  male  descendants, 
and  another  suppressing  the  order  of  succession  established  by  the  Lex 
Regia.  The  first  of  these  propositions  has  been  considered  sufficient  to 
carry  out  all  the  intentions  of  the  Treaty  of  London,  and  unanimously 
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approved  :  but  the  second  has  met  the  opposition  of  a  minority,  which 
has  been  strong  enough  to  reject  the  message,  the  fourth  section  of  the 
fundamental  law  of  the  Kingdom  of  Denmark  requiring,  for  changes  in 
the  order  of  succession  of  the  Lex  Regia,  a  majority  of  three-fourths  of 
the  voters. 

In  taking  for  a  point  of  departure  the  acts  and  negotiations  anterior  to 
the  Treaty  of  London,  the  opponents  of  the  message  cause  it  to  be 
remarked  that  the  abrogation  of  the  order  of  succession  of  the  Royal  Law 
would  be  found  in  contradiction  to  the  said  acts  and  negotiations ;  and 
thence  they  conclude  that  the  Treaty  of  London  cannot  have  in  view  the 
suppression  of  this  order  of  succession.  They  strive  to  place  the  expressed 
tenor  of  the  Treaty  in  harmony  with  their  ideas,  in  making  a  distinction 
r#7QRT  between  tne  whole  (totalite)  of  the  States  united  under  the 
J  sceptre  *of  the  King  and  the  different  portions  of  the  monarchy 
taken  separately.  They  maintain  that  the  Treaty  of  London  bears  refe- 
rence only  to  the  succession  to  the  whole  (totalite)  of  the  States  of  the 
King :  they  admit  that,  as  regards  this  whole,  the  Treaty  introduces  the 
agnate  succession  (succession  agnatique,)  but  add  that  no  stipulation  has 
been  made  as  regards  the  different  countries  composing  the  Monarchy, 
and  thence  they  infer  that  it  is  not  contrary  to  the  Treaty  in  question 
that  the  order  of  succession  of  the  Royal  Law,  and  especially  the  cognate 
order  of  succession,  should  be  preserved,  together  with  the  order  of  suc- 
cession arising  from  the  express  tenor  of  the  Treaty,  with  the  object  of 
being  applied  subsidiarily  (subsidiairernent)  in  all  parts  of  the  Monarchy 
where  it  can  be  legally  applied,  in  default  of  any  agnate  descendants  of 
the  Prince  Christian,  or,  in  fact,  in  case  that  the  pretensions  of  the  House 
of  Gottorp  should  revive,  in  conformity  with  the  reservations  made  by 
His  Majesty  the  Emperor  of  Russia. 

The  Government  of  the  King  cannot  adopt  this  view.  It  considers 
the  abrogation  of  the  Royal  Law  which  calls  women  and  the  descendants 
of  women  to  the  succession,  as  the  logical  consequence  of  the  Treaty  of 
London,  which  expressly  excludes  women.  It  cannot,  therefore,  admit 
that  the  message  can  be  divided  into  two  distinct  parts,  of  which  the  one 
would  be  superfluous  or  rather  excessive  (de  trop  ;)  for,  as  it  apprehends, 
all  measures  tending  to  put  the  said  Treaty  into  execution,  and  not  at 
the  same  time  stipulating  for  the  suppression  of  every  other  law  of  suc- 
cession established  in  favour  of  women,  or  of  their  descendants,  would  be 
incomplete,  obscure,  and  dangerous.  The  transactions  which  preceded 
the  Treaty  of  London  by  no  means  change  the  express  tenor  of  this  act; 
in  the  first  place,  because  it  is  of  a  date  more  recent ;  in  the  second, 
because  there  exists  no  connection  between  the  engagements  taken  by 
the  Powers  with  whom  the  King's  Government  has  made  a  contract,  and 
the  special  provisions  of  the  said  transactions. 

There  is  a  great  difference  between  the  Royal  Message  and  the  arrange- 
ment desired  by  the  Opposition,  and  although  it  may  not  be  evident  at 
the  first  glance,  although  actually  it  has  no  practical  effect  so  long  as  the 
male  and  agnate  descendants  of  Prince  Christian  and  the  Princess  Louise 
succeed  each  other  on  the  throne,  as  during  all  this  time  there  would  be 
no  question  of  cognate  succession ,  this  difference  is  nevertheless  not  less  real. 
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According  to  the  message,  the  abrogation  of  all  the  dispositions  of  the 
Lex  Regia,  relative  to  the  succession,  would  take  place  on  the  extinction 
of  the  agnate  and  male  descendants  of  King  Frederic  III.,  and  the  new 
dynasty  would  then  succeed,  not  in  virtue  of  the  Royal  Law,  but  solely 
in  virtue  of  the  act  by  which  the  King,  free  to  dispose  of  his  crown  by 
the  Protocol  of  Warsaw  and  the  acts  by  which  his  nearest  cognates 
(cognats)  have  abandoned  *their  rights,  carries  out  the  engage- 
ment  taken  by  Article  I.  of  the  Treaty  of  London  in  definitively 
regulating  the  order  of  succession.  This  Treaty  would  serve  also  exclu- 
sively as  a  base  for  the  new  arrangement.  The  opponents  of  the  message, 
on  the  contrary,  while  they  admit  that  the  Royal  Law  should  be  tempo- 
rarily modified  in  Article  XXXVII.,  so  that  Prince  Christian  might  take 
his  place  amongst  the  legitimate  heirs,  maintain  that  this  Prince  should 
succeed  solely  in  virtue  of  the  Royal  Law  in  all  the  parts  of  the  Monarchy 
where  this  law  may  be  applied,  and  if  they  do  not  deny  that  a  special  Act  is 
necessary  for  the  new  dynasty  to  succeed  to  the  whole  (totalite)  of  the 
Monarchy,  especially  to  the  territories  where  the  succession  could  be 
contested,  they  pretend  at  the  same  time  that  this  Act,  having  for  its 
object  a  combination  based  for  the  most  part  on  the  Royal  Law,  should 
also  be  principally  founded  on  the  said  law. 

According  to  the  message,  on  the  extinction  of  the  male  descendants 
of  the  Prince  Christian,  the  succession  to  the  Danish  Monarchy  would 
be  open;  while,  according  to  the  views  of  the  Opposition,  the  rights  of 
succession  to  all  parts  of  the  Monarchy  where  the  provisions  of  the  Royal 
Law  can  be  applied,  would  be,  on  the  same  eventuality  transferred,  fol- 
lowing the  order  prescribed  in  the  aforesaid  law,  to  the  cognate  descen- 
dants of  the  Prince  Christian,  or  rather  of  the  Princess  Louise. 

In  comparing  the  advantages  which  would  be  the  consequence  of  the 
adoption  of  the  message,  with  those  which  would  result  from  the  arrange- 
ment desired  by  the  Opposition,  it  cannot  be  overlooked  that  the  message 
affords  to  the  King  very  great  liberty  in  putting  into  execution  Article 
II.  of  the  Treaty  of  London,  in  so  much  that  to  take  the  initiative  men- 
tioned in  this  Article,  His  Majesty  need  not  seek  at  once  the  successive 
renunciations  of  those  possessing  rights,  annulled  by  the  Treaty,  or  ren- 
dered impossible  by  other  reasons.  If,  on  the  contrary,  the  provisions 
of  the  Royal  Law  were  preserved,  the  result  would  be  that,  on  the  ex- 
tinction of  the  male  line  of  Prince  Christian,  the  subject  of  the  Danish 
succession  would  be  reduced  exactly  to  the  same  state  it  is  in  at  present, 
or  rather  in  which  it  was  before  the  King  entered  into  preliminary  con- 
sultation with  his  nearest  cognates.  If  the  order  of  succession  be  regu- 
lated according  to  the  message,  the  King  will  be  thenceforward  in  a  posi- 
tion to  decide  (constater)  which  are  the  pretensions  that  can  be  put  for- 
ward with  respect  to  the  succession.  His  Majesty  will  then  be  able 
from  that  moment  to  endeavour  to  set  them  aside.  In  fact,  in  allowing 
the  old  order  of  things  to  remain,  there  would  be  the  chance  of  seeing 
revived  at  some  future  time,  more  or  less  near,  doubts,  hopes,  and  heart- 
burnings, like  those,  the  effects  of  which  we  have  just  undergone ;  whilst 
in  adopting  the  message  and  in  substituting  thus  the  clear  and  strict  in- 
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terpretation  of  the  Treaty  of  London,  for  the  provisions  hitherto  regu- 
lating the  order  of  succession  to  the  Danish  *Monarchy,  all  pre- 
L  J  tensions  not  founded  on  this  Treaty  would  be  removed. 

In  a  political  point  of  view,  the  greatest  advantage  which  would  result 
from  the  adoption  of  the  Royal  Message,  would  undoubtedly  be  that  of 
seeing  a  solemn  compact,  entered  into  by  almost  the  whole  of  Europe, 
exclusively  take  the  place  of  old  regulations  which  may  have  a  claim  to 
bear  weight  with  us  ourselves,  but  the  import  of  which,  if  it  be  not  mis- 
understood, has  nevertheless,  up  to  our  days  at  least,  remained  generally 
unknown.  In  what  I  have  just  stated,  I  have  not  lost  sight  of  the  re- 
servations made  in  favour  of  the  house  of  Gottorp  :  I  proceed  to  mention 
them ;  and  it  will  be  acknowledged,  I  hope,  that  essentially  they  make 
no  change  in  my  view. 

The  opponents  of  the  message,  in  wishing  to  preserve  the  order  of  suc- 
cession established  by  the  Lex  Regia,  have  it  principally  in  view  to  pre- 
vent that  at  the  extinction  of  the  agnate  descendants  of  Prince  Christian, 
not  only  the  whole  (totalite)  of  the  Monarchy,  but  especially  the  portions 
of  the  Monarchy  subjected  to  the  provisions  of  the  above-mentioned  law, 
should  be  placed  under  a  legitimate  heir,  in  opposition  to  the  pretensions 
that  it  might  be  wished  to  put  forward  with  respect  to  the  portions  of 
Monarchy  where  the  application  of  the  Royal  Law  is  contested.  They 
fear  a  preponderating  influence  on  the  part  of  Russia  in  the  application 
of  Article  II.  of  the  Treaty  of  London,  it  being  in  the  power  of  His 
Majesty  the  Emperor,  by  the  means  of  the  reservations  made  by  the 
Protocol  of  Warsaw,  and  renewed  at  the  conclusion  of  the  Treaty  of  May 
8,  of  last  year,  to  support  a  claimant  which  all  the  Monarchy  would  be 
forced  to  accept,  because  the  cognate  succession  established  by  the  Royal 
Law  abolished  once  for  all  through  all  parts  of  the  Monarchy  open  to 
this  succession,  would  have  no  claimant  to  oppose  to  him. 

As  to  the  King's  Government,  it  by  no  means  partakes  of  these  ap- 
prehensions. The  dangers  which,  in  the  opinion  of  the  Opposition, 
might  menace  Denmark  on  the  part  of  Russia  appear  to  it  in  part  exag- 
gerated, in  part  null.  If  the  Emperor  had  wished  to  take  advantage  of 
his  position,  as  chief  of  the  elder  branch  of  Holstein-Gottorp,  to  render 
the  arrangement  of  the  succession,  present  or  future,  a  family  matter,  to 
be  regulated  exclusively  between  himself  and  the  King  of  Denmark,  the 
fear  of  Russian  preponderance  might  have  been  explained  ;  but  had  such 
been  his  intention,  His  Imperial  Majesty  could  never  have  consented  to 
Article  II.  of  the  Treaty  of  London,  which  Article  leaves,  in  case  of  the 
extinction  of  the  agnate  descendants  of  the  Prince  and  of  the  Princess 
of  Glucksbourg,  the  initiative  in  new  propositions  to  the  King  of  Den- 
mark, and  expressly  stipulates  that  the  propositions  must  be  submitted 
to  all  the  Powers  who  have  signed  the  Treaty.  This  stipulation,  which 
renders  European  any  future  question  of  the  Danish  succession,  is,  for 
r*80Tl  ^e  incredulous  aQd  untrusting,  *the  best  and  only  possible 
J  guarantee  against  all  arbitrary  influence. 

In  this  exposition  I  have  scrupulously  endeavoured  to  place  the  views 
of  the  Opposition,  and  the  arguments  brought  forward  in  support  of 
those  views,  in  the  most  impartial  light  possible.  But  as  I  have  not  been 
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able  to  dwell  upon  all  the  special  details  of  the  discussions  "which  pre- 
ceded the  rejection  of  the  Message,  as  I  have  been  obliged  to  limit  myself 
to  showing  the  characteristic  points  of  the  opinions  that  have  arisen,  it 
is  not  superfluous  for  me  to  state  expressly,  with  a  view  to  prevent  and 
remove  any  sort  of  annoying  prejudice,  opposed  to  the  object  of  this  com- 
munication, that  the  opinions  defended  by  the  Opposition  are  founded  on 
Conservative  principles,  and  arise  principally  from  a  laudable  feeling  of 
respect  and  natural  predilection  for  the  ancient  law,  that  for  centuries 
has  regulated  the  succession  to  the  throne  of  Denmark. 

You  are  aware,  M.  le  Ministre,  that  the  King's  Government  sincerely 
participates  in  this  feeling,  as  well  as  the  whole  Danish  nation.  Never- 
theless it  will  never  join  in  the  views  of  the  Opposition.  It  is  convinced 
that  the  provisions  of  tLe  Royal  Message  are  much  more  advantageous 
for  the  future  prospects  of  the  country  than  the  arrangement  desired  by 
the  opponents  of  this  Act ;  and  it  will  perseveringly  exert  itself  for  the 
realization  of  the  end  which  it  proposes,  even  could  it  admit  that  a  dif- 
ferent line  of  conduct  were  compatible  with  the  Treaty  of  London.  But 
this  Treaty,  interpreted  in  a  natural  manner,  does  not  admit  the  main- 
tenance of  an  order  of  succession  other  than  that  which  is  expressly  men- 
tioned therein.  If  the  intention  of  the  High  Contracting  Powers  had 
been  to  preserve  the  cognate  succession,  the  Treaty  of  London,  and  espe- 
cially its  preamble,  would  have  been  otherwise  drawn  up. 

In  concluding  this  despatch,  I  beg  you,  M.  le  Ministre,  again  to  pe- 
ruse both  the  report  cited  at  the  beginning,  and  the  journal  of  the  Diet, 
which  I  have  caused  to  be  forwarded  to  you,  and  in  which  you  will  find 
an  exact  recapitulation  of  all  the  discussions  which  have  taken  place  in 
the  United  Chambers  on  the  subject  of  the  Message.  After  you  have 
thus  formed  a  correct  idea  of  the  question  therein  treated,  you  will  have 
the  goodness,  Monsieur,  to  communicate  to  the  Earl  of  Clarendon,  not 
only  the  views  and  arguments  of  the  King's  Government,  but  also  the 
motives  and  reasons  alleged  by  the  Opposition  in  support  of  their  idea. 
The  Government  to  which  you  have  the  honour  to  be  accredited  may 
with  reason  wish  to  receive,  through  our  own  organ,  authentic  explana- 
tions on  the  motives  which,  to  our  great  regret,  have  retarded  the  appli- 
cation of  the  Treaty  of  London,  and  I  hope  that  with  the  information  of 
which  you  are  now  in  possession,  you  will  find  yourself  able  to  furnish  a 
faithful  and  impartial  picture  of  the  matter  in  question.  I  have,  &c. 

(Signed)  BLUHME. 

*No.  3.  [*802] 

THE  EARL  OF  CLARENDON  TO  SIR  H.  W.  WILLIAMS  WYNN. 

Foreign  Office,  June  7,  1853. 

SIR, — M.  de  Bille  has  communicated  to  me  the  despatch  addressed 
by  the  Danish  Government  to  the  Danish  Ministers  at  the  Courts,  parties 
to  the  Treaty  of  the  8th  of  May,  a  copy  of  which  was  inclosed  in  your 
despatch  of  the  llth  ultimo,  and  which  contains  an  explanation  of  the 
reasons  which  induced  the  Danish  Government  not  to  confine  themselves 
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to  a  simple  communication  of  that  Treaty  to  the  Danish  Chambers,  but 
to  accompany  it  by  a  proposition  for  the  abolition  of  the  Lex  Regia. 

Although  the  course  which  the  Danish  Government  has  deemed  it  ex- 
pedient to  pursue  in  this  respect  would  not  appear  to  call  for  the  expression 
of  an  opinion  on  the  part  of  a  foreign  Government,  I  have  yet  to  instruct 
you,  as  the  expression  of  such  opinion  appears  from  your  despatch  to  be 
desired,  to  assure  the  Danish  Minister  that  Her  Majesty's  Government 
do  full  justice  to  the  motives  by  which  the  Danish  Government  have  been 
actuated,  and  that  they  see  no  reason  for  changing  the  opinion  already 
on  various  occasions  expressed  by  Viscount  Palmerston  that  the  abolition 
of  the  law  in  question  would  afford  a  simple,  safe,  and  apparently  unob- 
jectionable method  of  hereafter  preventing  renewed  complications,  such 
as  those  to  which  the  Treaty  of  the  8th  May  so  happily  put  an  end. 

I  am,  &c., 
(Signed)  CLARENDON. 
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Treaty  between  Her  Majesty  and  the  United  States  of  America  relative 
to  Fisheries  and  to  Commerce  and  Navigation. 

KATIFICATIONS  EXCHANGED  AT  WASHINGTON,  SEPT.  9,  1854.    SIGNED 
AT  WASHINGTON,  JUNE,  5,  1854. 

HER  Majesty  the  Queen  of  Great  Britain,  being  equally  desirous  with 
the  Government  of  the  United  States  to  avoid  further  misunderstanding 
between  their  respective  subjects  and  citizens  in  regard  to  the  extent  of 
the  right  of  fishing  on  the  coasts  of  British  North  America,  secured  to 
each  by  Article  I.  of  a  convention  between  Great  Britain  and  the  United 
States,  signed  at  London  on  *the  28th  day  of  October,  1818, 
and  being  also  desirous  to  regulate  the  commerce  and  navigation 
between  their  respective  territories  and  people,  and  more  especially 
between  Her  Majesty's  possessions  in  North  America  and  the  United 
States,  in  such  a  manner  as  to  render  the  same  reciprocally  beneficial 
and  satisfactory,  have  respectively  named  plenipotentiaries  to  confer  and 
agree  thereupon ;  that  is  to  say — 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  James,  Earl  of  Elgin  and  Kincardine,  Lord  Bruce  and  Elgin,  a 
peer  of  the  United  Kingdom,  Knight  of  the  most  Ancient  and  most 
Noble  Order  of  the  Thistle,  and  Governor-General  in  and  over  all  Her 
Britannic  Majesty's  provinces  on  the  continent  of  North  America,  and 
in  and  over  the  island  of  Prince  Edward  ; 

And  the  President  of  the  United  States  of  America,  William  L.  Mar- 
cy,  Secretary  of  State  of  the  United  States ; 

Who,  after  having  communicated  to  each  other  their  respective  full 
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powers,  found  in  good  and  due  form,  have   agreed  to   the  following 
articles : — 

ARTICLE  I. 

It  is  agreed  by  the  high  contracting  parties,  that,  in  addition  to  the 
liberty  secured  to  the  United  States'  fishermen  by  the  above  mentioned 
Convention  of  October  20,  1818,  of  taking,  curing,  and  drying  fish  on 
certain  coasts  of  the  British  North  American  colonies  therein  defined, 
the  inhabitants  of  the  United  States  shall  have,  in  common  with  the 
subjects  of  Her  Britannic  Majesty,  the  liberty  to  take  fish  of  every  kind, 
except  shell-fish,  on  the  sea-coasts  and  shores,  and  in  the  bays,  harbours, 
and  creeks  of  Canada,  New  Brunswick,  Nova  Scotia,  Prince  Edward's 
Island,  and  of  the  several  islands  thereunto  adjacent,  without  being 
restricted  to  any  distance  from  the  shore ;  with  permission  to  land  upon 
the  coasts  and  shores  of  those  colonies  and  the  islands  thereof,  and  also 
upon  the  Magdalen  Islands,  for  the  purpose  of  drying  their  nets  and 
curing  their  fish ;  provided  that  in  so  doing  they  do  not  interfere  with 
the  rights  of  private  property,  or  with  British  fishermen,  in  the  peaceable 
use  of  any  part  of  the  said  coast  in  their  occupancy  for  the  same  pur- 
pose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  fisheries  in 
the  rivers  and  the  mouths  of  rivers,  are  hereby  reserved  exclusively  to 
British  fishermen. 

And  it  is  further  agreed  that  in  order  to  prevent  or  settle  disputes  as 
to  the  places  to  which  the  reservation  of  exclusive  right  to  British  fisher- 
men contained  in  this  article,  and  that  of  fishermen  of  the  United  States 
contained  in  the  next  succeeding  article,  apply,  each  of  the  high  con- 
tracting parties,  on  the  application  *of  either  to  the  other,  shall 
within  six  months  thereafter,  appoint  a  commissioner.  The  said 
commissioners  before  proceeding  to  any  business,  shall  make  and  sub- 
scribe a  solemn  declaration  that  they  will  impartially  and  carefully 
examine  and  decide,  to  the  best  of  their  judgment,  and  according  to  jus- 
tice and  equity,  without  fear,  favour,  or  affection  to  their  own  country, 
upon  all  such  places  as  are  intended  to  be  reserved  and  excluded  from 
the  common  liberty  of  fishing  under  this  and  the  next  succeeding  article ; 
and  such  declaration  shall  be  entered  on  the  record  of  their  proceedings. 
The  commissioners  shall  name  some  third  person  to  act  as  an  arbitrator 
or  umpire  in  any  case  or  cases  on  which  they  may  themselves  differ  in 
opinion.  If  they  should  not  be  able  to  agree  upon  the  name  of  such 
third  person,  they  shall  each  name  a  person,  and  it  shall  be  determined 
by  lot  which  of  the  two  persons  so  named  shall  be  the  arbitrator  or  umpire 
in  cases  of  difference  or  disagreement  between  the  commissioners.  The 
person  so  to  be  chosen  to  be  arbitrator  or  umpire  shall,  before  proceeding 
to  act  as  such  in  any  case,  make  and  subscribe  a  solemn  declaration  in  a 
form  similar  to  that  which  shall  have  been  already  made  and  subscribed 
by  the  commissioners,  which  shall  be  entered  on  the  record  of  their  pro- 
ceedings. In  the  event  of  the  death,  absence,  or  incapacity  of  either  of 
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the  commissioners  or  of  the  arbitrator  or  umpire,  or  of  their  or  his  omit- 
ting, declining,  or  ceasing  to  act  as  such  commissioner,  arbitrator,  or 
umpire,  another  and  different  person  shall  be  appointed  or  named  as 
aforesaid,  to  act  as  such  commissioner,  arbitrator,  or  umpire,  in  the  place 
and  stead  of  the  person  so  originally  appointed  or  named  as  aforesaid,  and 
shall  make  and  subscribe  such  declaration  as  aforesaid. 

Such  commissioners  shall  proceed  to  examine  the  coasts  of  the  North 
American  provinces  and  of  the  United  States  embraced  within  the  pro- 
visions of  the  first  and  second  articles  of  this  Treaty,  and  shall  designate 
the  places  reserved  by  the  said  articles  from  the  common  right  of  fishing 
therein. 

The  decision  of  the  commissioners  and  of  the  arbitrator  or  umpire 
shall  be  given  in  writing  in  each  case,  and  shall  be  signed  by  them 
respectively. 

The  high  contracting  parties  hereby  solemnly  engage  to  consider  the 
decision  of  the  commissioners  conjointly,  or  of  the  arbitrator  or  umpire, 
as  the  case  may  be,  as  absolutely  final  and  conclusive  in  each  case  decided 
upon  by  them  or  him  respectively. 

ART.  II. 

It  is  agreed  by  the  high  contracting  parties,  that  British  subjects  shall 
have  in  common  with  the  citizens  of  the  United  States,  the  liberty  to 
take  fish  of  every  kind,  except  shell-fish,  on  the  eastern  sea-coasts  and 
shores  of  the  United  States  north  of  the  36th  parallel  of  north  latitude, 
and  on  the  shores  of  the  several  *islands  thereunto  adjacent, 
and  in  the  bays,  harbours,  and  creeks  of  the  said  sea-coasts  and 
shores  of  the  United  States,  and  of  the  said  islands,  without  being 
restricted  to  any  distance  from  the  shore ;  with  permission  to  land  upon 
the  said  coasts  of  the  United  States  and  of  the  islands  aforesaid,  for  the 
purpose  of  .drying  their  nets  and  curing  their  fish,  provided  that  in  so 
doing  they  do  not  interfere  with  the  rights  of  private  property  or  with 
the  fishermen  of  the  United  States  in  the  peaceable  use  of  any  part  of 
the  said  coasts  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea-fishery,  and  that  salmon  and  shad  fisheries,  and  all  fisheries  in  rivers 
and  mouths  of  rivers,  are  hereby  reserved  exclusively  for  fishermen  of 
the  United  States. 

ART.  III. 

It  is  agreed  that  the  articles  enumerated  in  the  schedule  hereunto  an- 
nexed, being  the  growth  and  produce  of  the  aforesaid  British  colonies, 
or  of  the  United  States,  shall  be  admitted  into  each  country  respectively 
free  of  duty  : — 

SCHEDULE. 

Grain,  flour,  and  bread  stuffs  of  all  kinds;  animals  of  all  kinds;  fresh, 
smoked,  and  salted  meats ;  cotton,  wool,  seeds,  and  vegetables  ;  undried 
fruits ;  dried  fruits;  fish  of  all  kinds ;  products  offish  and  of  all  other  crea- 
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tures  living  in  the  water;  poultry;  eggs;  hides,  furs,  skins  or  tails  un- 
dressed ;  stone  or  marble  in  its  crude  or  unwrought  state  ;  slate,  butter, 
cheese,  tallow ;  lard,  horns,  manures ;  ores  of  metals  of  all  kinds ;  coal ; 
pitch,  tar,  turpentine,  ashes ;  timber  and  lumber  of  all  kinds,  round, 
hewed,  and  sawed ;  unmanufactured  in  whole  or  in  part ;  firewood ;  plants, 
shrubs,  and  trees,  pelts,  wool ;  fish-oil ;  rice,  broom-corn,  and  bark ; 
gypsum,  ground  or  unground ;  hewn,  or  wrought,  or  unwrought,  burr 
or  grindstones ;  dye  stuffs ;  flax,  hemp,  and  tow,  unmanufactured ;  un- 
manufactured tobacco ;  rags. 

ART.  IV. 

It  is  agreed  that  the  citizens  and  inhabitants  of  the  United  States  shall 

O 

have  the  right  to  navigate  the  river  St.  Lawrence  and  the  canals  in 
Canada  used  as  the  means  of  communicating  between  the  Great  Lakes 
and  the  Atlantic  Ocean,  with  their  vessels,  boats,  and  crafts,  as  fully  and 
freely  as  the  subjects  of  Her  Britannic  Majesty,  subject  only  to  the  same 
tolls,  and  other  assessments  as  now  are  or  may  hereafter  be  exacted  of 
Her  Majesty's  said  subjects;  it  being  understood,  however,  that  the 
British  Government  retains  the  right  of  suspending  this  privilege,  on 
giving  due  notice  thereof  to  the  Government  of  the  United  States. 

*It  is  further  agreed,  that  if  at  any  time  the  British  Govern- 
ment  should  exercise  the  said  reserved  right,  the  Government  of 
the  United  States  shall  have  the  right  of  suspending,  if  it  think  fit,  the 
operation  of  Art.  3,  of  the  present  Treaty,  in  so  far  as  the  province  of 
Canada  is  affected  thereby,  for  so  long  as  the  suspension  of  the  free  navi- 
gation of  the  river  St.  Lawrence  or  the  canals  may  continue. 

It  is  further  agreed  that  British  subjects  shall  have  the  right  freely 
to  navigate  Lake  Michigan  with  their  vessels,  boats,  and  crafts,  so  long 
as  the  privilege  of  navigating  the  river  St.  Lawrence,  secured  to  American 
citizens  by  the  above  clause  of  the  present  article,  shall  continue ;  and 
the  Government  of  the  United  States  further  engages  to  urge  upon  the 
State  Governments  to  secure  to  the  subjects  of  Her  Britannic  Majesty 
the  use  of  several  state  canals  on  terms  of  equality  with  the  inhabitants 
of  the  United  States. 

And  it  is  further  agreed,  that  no  export  duty  or  other  duty  shall  be 
levied  on  lumber  or  timber  of  any  kind  cut  in  that  portion  of  the  Ame- 
rican territory  in  the  State  of  Maine,  watered  by  the  river  St.  John  and 
its  tributaries,  and  floated  down  that  river  to  the  sea,  when  the  same  is 
shipped  to  the  United  States  from  the  province  of  New  Brunswick. 

ART.  V. 

The  present  Treaty  shall  take  effect  as  soon  as  the  laws  required  to 
carry  it  into  operation  shall  have  been  passed  by  the  Imperial  Parliament 
of  Great  Britain  and  by  the  Provincial  Parliaments  of  those  of  the  British 
North  American  Colonies  which  are  affected  by  this  Treaty  on  the  one 
hand,  and  by  the  Congress  of  the  United  States  on  the  other.  Such 
assent  having  been  given,  the  Treaty  shall  remain  in  force  for  ten  years 
from  the  date  at  which  it  may  come  into  operation,  and  further,  until  the 
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expiration  of  twelve  months  after  either  of  the  high  contracting  parties 
shall  give  notice  to  the  other  of  its  wish  to  terminate  the  same ;  each  of 
the  high  contracting  parties  being  at  liberty  to  give  such  notice  to  the 
other  at  the  end  of  the  said  term  of  ten  years,  or  at  any  time  afterwards. 
It  is  clearly  understood,  however,  that  this  stipulation  is  not  intended 
to  affect  the  reservation  made  by  Art.  4,  of  the  present  Treaty  with  regard 
to  the  right  of  temporarily  suspending  the  operation  of  Arts.  3,  and  4, 
thereof. 

AKT.  VI. 

And  it  is  hereby  further  agreed,  that  the  provisions  and  stipulations 
of  the  foregoing  articles  shall  extend  to  the  island  of  Newfoundland,  so 
r*8fiYT  ^ar  as  *^ey  are  aPplicable  to  tnat  colony.  But  if  *the  Imperial 
L  J  Parliament,  the  Provincial  Parliament  of  Newfoundland,  or  the 
Congress,  of  the  United  States,  shall  not  embrace,  in  their  laws  enacted 
for  carrying  this  Treaty  into  effect,  the  colony  of  Newfoundland,  then 
this  article  shall  be  of  no  effect ;  but  the  omission  to  make  provision  by 
law  to  give  it  effect,  by  either  of  the  legislative  bodies  aforesaid,  shall 
not  in  any  way  impair  the  remaining  articles  of  this  Treaty. 

ART.  VII. 

The  present  Treaty  shall  be  duly  ratified,  and  the  mutual  exchange 
of  ratifications  shall  take  place  at  Washington,  within  six  months  from 
the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
Treaty,  and  have  hereunto  affixed  our  seals. 

Done,  in  triplicate,  at  Washington,  the  5th  day  of  June,  A.  D.  1854. 

ELGIN  AND  KINCARDINE.  W.  L.  MARCY. 


APPENDIX  XV. 

Convention  with  Honduras. 

"  HER  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  the  Republic  of  Honduras,  being  desirous  to  settle  by 
means  of  a  convention  certain  points  resulting  from  the  territorial  ar- 
rangements which  form  the  subject  of  another  convention  concluded 
between  them  on  this  day,  have  named  as  their  plenipotentiaries  for  that 
purpose,  that  is  to  say, 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Right  Hon.  George  William  Frederick,  Earl  of  Claren- 
don, Baron  Hyde  of  Hindon,  a  peer  of  the  United  Kingdom,  a  member 
of  Her  Britannic  Majesty's  most  Hon.  Privy  Council,  Knight  of  the 
Most  Noble  Order  of  the  Garter,  Knight  Grand  Cross  of  the  Most  Hon. 


APPENDIX    XV.  561 

Order  of  the  Bath,  Her  Britannic  Majesty's  Principal  Secretary  of 
State  for  Foreign  Affairs  ; 

"And  his  Excellency  the  President  of  the  Republic  of  Honduras, 
Seftor  Dr.  Juan  Victor  Herran,  Minister  Plenipotentiary  of  the  Repub- 
lic to  Her  Britannic  Majesty; 

"  Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  and  concluded 
the  following  articles  : — 

*ARTICLE  I.  [*808] 

"The  Republic  of  Honduras  engages  not  to  disturb  the  subjects  of 
Her  Britannic  Majesty  in  the  enjoyment  of  any  property  of  which  they 
may  be  in  possession  iu  the  islands  of  Ruatan,  Bonaca,  Elena,  Utile, 
Barbarete,  and  Morat,  situated  in  the  Bay  of  Honduras. 

ART.  II. 

"  Her  Britannic  Majesty  agrees  to  recognize  the  mid  channel  of  the 
river  Wanx  or  Segovia,  which  falls  into  the  Caribbean  Sea  at  Gracias  a- 
Dios,  as  the  boundary  between  the  Republic  of  Honduras  and  the  territory 
of  the  Mosquito  Indians,  without  prejudice,  however,  to  any  question  of 
boundary  between  the  Republics  of  Honduras  and  of  Nicaragua. 

"  And  whereas  the  Mosquito  Indians  have  heretofore  possessed  and 
exercised  rights  in  and  over  the  territories  lying  between  the  river 
Wanx  or  Segovia  and  the  Roman  river,  Her  Britannic  Majesty  agreed 
to  recommend  to  the  Mosquito  Indians  to  renounce  any  such  rights  in 
favour  of  the  Republic  of  Honduras,  on  condition  of  receiving  from  the 
Republic  some  reasonable  sum  by  way  of  annuity  for  a  limited  period, 
to  be  paid  half-yearly,  as  an  indemnity  and  compensation  for  the  loss 
and  extinction  of  their  interest  in  the  said  territory.  When  such  an 
arrangement  shall  have  been  acceded  to  by  the  Mosquito  Indians,  Her 
Britannic  Majesty  engages  to  recognize  the  sovereignty  over  the  said 
territory  as  belonging  to  the  Republic  of  Honduras;  and  Her  Britannic 
Majesty  and  the  Republic  will,  within  twelve  months  thereafter,  appoint 
two  commissioners,  one  to  be  named  by  each  party,  for  the  purpose  of 
determining  the  amount,  the  period  of  duration,  and  the  time,  place, 
and  mode  of  payment  of  the  annuity  so  to  be  paid  to  the  Mosquito 
Indians  as  indemnity  and  compensation. 

"  And  whereas  British  subjects  have,  by  grant,  lease,  or  otherwise, 
heretofore  obtained  from  the  Mosquito  Indians  interests  in  various  lands 
situated  within  the  territory  above  described,  lying  between  the  river 
Wanx  or  Segovia  and  the  river  Roman,  the  Republic  of  Honduras  en- 
gages to  respect  and  maintain  such  interests.  And  it  is  further  agreed 
that  the  commissioners  mentioned  in  the  present  article  shall  investigate 
the  claims  of  British  subjects  arising  out  of  such  grants  or  leases,  or 
otherwise ;  and  all  British  subjects  whose  claims  shall  by  the  commis- 
sioners be  pronounced  well  founded  and  valid  shall  be  quieted  in  the 
possession  of  their  respective  interests  in  the  said  lands. 
OCTOBER,  1857.— 36 
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ART.  m. 

«  The  Eepublic  of  Honduras  further  engages  to  carry  into  effect  any 
r*30Qn  agreemen*s  already  made  and  now  in  course  of  being  *carried  out 
J  for  the  satisfaction  of  British  claims ;  and  it  is  agreed  between 
the  contracting  parties  that  the  commissioners  mentioned  in  the  preced- 
ing article  shall  also  examine  and  decide  upon  any  British  claims  upon 
the  Government  of  Honduras  that  may  be  submitted  to  them  other  than 
those  specified  in  the  preceding  article,  and  not  already  in  train  of  settle- 
ment. 

ART.  IV. 

"  The  commissioners  mentioned  in  the  preceding  articles  shall  meet 
at  Truxillo,  at  the  earliest  convenient  period  after  they  shall  have  been 
respectively  named,  and  shall,  before  proceeding  to  any  business,  make 
and  subscribe  a  solemn  declaration  that  they  will  impartially  and  carefully 
examine  and  decide,  to  the  best  of  their  judgment,  and  according  to 
justice  and  equity,  without  fear,  favour,  or  affection  to  their  own  country, 
upon  all  the  matters  referred  to  them  for  their  decision ;  and  such 
declaration  shall  be  entered  on  the  record  of  their  proceedings. 

"  The  commissioners  shall  then,  and  before  proceeding  to  any  other 
business,  name  some  third  person  to  act  as  arbitrator  or  umpire  in  any 
case  or  cases  in  which  they  may  themselves  differ  in  opinion.  The 
person  so  to  be  chosen  as  arbitrator  or  umpire  shall,  before  proceeding 
to  act  as  such,  make  and  subscribe  a  solemn  declaration,  in  a  form 
similar  to  that  which  shall  already  have  been  made  and  subscribed  by 
the  commissioners,  and  which  shall  also  be  entered  on  the  record  of  the 
proceedings.  In  the  event  of  the  death,  absence,  or  incapacity  of  such 
person,  or  of  his  omitting  or  declining,  or  ceasing  to  act  as  such  ar- 
bitrator or  umpire,  another  person  shall  be  named  as  aforesaid  to  act  as 
arbitrator  or  umpire  in  his  place,  and  shall  make  and  subscribe  such 
declaration  aforesaid. 

"  Her  Britannic  Majesty  and  the  Kepublic  of  Honduras  hereby  en- 
gage to  consider  the  decision  of  the  commissioners  conjointly,  or  of  the 
arbitrator  or  umpire,  as  the  case  may  be,  as  final  and  conclusive  on  the 
matters  hereby  referred  to  their  decision ;  and  they  further  engage  forth- 
with to  give  full  effect  to  the  same. 

ART.  V. 

"  The  commissioners  and  the  arbitrator  or  umpires  shall  keep  an  ac- 
curate record  and  correct  minutes  or  notes  of  all  their  proceedings,  with 
the  dates  thereof,  and  shall  appoint  and  employ  a  clerk  or  other  persons 
to  assist  them  in  the  transaction  of  the  business  which  may  come  before 
them.  The  salaries  of  the  commissioners  shall  be  paid  by  their  respec- 
tive Governments.  The  contingent  expenses  of  the  commission,  in- 
cluding the  salary  of  the  arbitrator  or  umpire,  and  of  the  clerk  or  clerks, 
shall  be  defrayed  in  equal  moieties  by  the  two  Governments. 
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*ART.  VI.  [*810] 

"  The  present  convention  shall  be  ratified,  and  the  ratifications  shall 
be  exchanged  at  London,  as  soon  as  possible  within  twelve  months  from 
this  date. 

"  In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  their  respective  seals. 

"  Done  at  London,  the  27th  day  of  August,  in  the  year  of  our  Lord, 
1856. 

« CLARENDON. 
"  VR.  HERRAN." 


APPENDIX  XVI. 

Treaty  between  Her  Majesty,  the  Emperor  of  Austria,  and  the  Emperor 
of  the  French,  guaranteeing  the  Independence  and  integrity  of  the 
Ottoman  Empire.  Signed  at  Paris,  April  15, 1856. — [Ratifications 
exchanged  at  Paris,  April  29,  1856.] 

SA  Majeste"  la  Heine  du  Koyaume  Uni  de  la  Grande  Bretagne  et 
d'Irlande,  Sa  Majeste  1'Empereur  d'Autriche,  et  Sa  Majeste"  1'Empereur 
des  Frangais,  voulantregler  entre  Elles  1'action  combined  qu'entrainerait, 
de  leur  part,  toute  infraction  aux  stipulations  de  la  Paix  de  Paris,  ont 
nomine,  a  cet  effet,  pour  leurs  Plenipotentiaires,  savoir : 

Sa  Majeste  la  Heine  du  Koyaume  Uni  de  la  Grande  Bretagne  et  d'Ir- 
lande, le  Tres  Honorable  George  Guillaume  Frederic  Comte  de  Claren- 
don, Baron  Hyde  de  Hindon,  Pair  du  Royaume  Uni,  Conseiller  de  Sa 
Majeste  Britannique  en  Son  Conseil  Prive*,  Chevalier  du  Tres  Noble 
Ordre  de  la  Jarretiere,  Chevalier  Grand-Croix  du  Tres  Honorable  Ordre 
du  Bain,  Principal  Secretaire  d'Etat  de  Sa  Majeste"  pour  les  Affaires 
Etrangeres ;  et  le  Tres  Honorable  Henri  Richard  Charles  Baron  Cowley, 
Pair  du  Royaume  Uni,  Conseiller  de  Sa  Majeste  en  Son  Conseil  Prive, 
Chevalier  Grand-Croix  du  Tres  Honorable  Ordre  du  Bain,  Ambassadeur 
Extraordinaire  et  Plenipotentiaire  de  Sa  Majeste  pres  Sa  Majeste  1'Em- 
pereur  des  Frangais ; 

Sa  Majeste  1'Empereur  d'Autriche,  le  Sieur  Charles  Ferdinand  Comte 
de  Buol-Schauenstein,  Grand-Croix  des  Ordres  Impe"riaux  de  Saint- 
Etienne  et  de  Leopold  d'  Autriche,  Chevalier  de  1'Ordre  de  la  Couronne 
de  Fer  de  premiere  classe,  Grand-Croix  de  1' Ordre  Imperial  de  la  Legion 
d'Honneur,  Grand-Croix  de  1' Ordre  de  Saint-Jean  *de  Jerusa-  r^n-i-i-i 
salem,  &c.,  &c.,  &c.,  Son  Chambellan  et  Conseiller  Intime  Actuel,  "- 
Son  Ministre  de  la  Maison  et  des  Affaires  Etrangeres,  President  de  la 
Conference  des  Ministres ;  et  le  Sieur  Joseph  Alexandre  Baron  de  Hiib- 
ner,  Chevalier  de  1' Ordre  Imperial  de  la  Couronne  de  Fer  de  premiere 
classe,  Grand  Officier  de  1'Ordre  Imp6rial  de  la  Legion  d'Honneur, 
&c.,  &c.,  &c.,  Son  Conseiller  Intime  Actuel,  et  Son  Envoye"  Extraor- 
dinaire et  Ministre  Plenipotentiaire  a  la  Cour  de  France ; 
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Et  sa  Majest4  1'Empereur  des  Frangais,  le  Sieur  Alexandre  Comte 
Colonna  Walewski,  Senateur  de  1'Empire,  Grand-Croix  de  1'Ordre  Impe'- 
rial  de  la  Legion  d'Honneur,  &c.,  &c.,  &c.,  Son  Ministre  et  Secretaire 
d'Etat  au  De"partement  des  Affaires  Etrangeres ;  et  le  Sieur  Francois 
Adolphe  Baron  de  Bourqueney,  Se"nateur  de  1' Empire,  Grand-Croix  de 
1'Ordre  Imperial  de  la  Legion  d'Honneur  et  de  1'Ordre  de  Leopold 
d'Autriche,  &c.,  &c.,  &c.,  Son  Envoye*  Extraordinaire  et  Ministre  Pleni- 
potentiaire  pres  Sa  MajestS  Imp^riale  et  Royale  Apostolique; 

Lesquels,  apres  avoir  ^change  leurs  pleins  pouvoirs,  trouve"s  en  bonne 
et  due  forme,  sont  convenus  des  Articles  suivants : — 

ARTICLE  I. 

Les  Hautes  Parties  Contractantes  garantissent  solidaireinent  entre 
Elles  I'inde'pendance  et  I'lnt^grite"  de  1'Empire  Ottoman,  consacrees 
par  le  Traite  conclu  &  Paris,  le  trente  Mars,  mil  huit  cent  cinquante- 
six. 

ART.  II. 

Toute  infraction  aux  stipulations  du  dit  Traite"  sera  conside're'e  par  les 
Puissances  signataires  du  present  Traite"  comme  casus  belli.  Elles  s'en- 
tendront  avec  la  Sublime  Porte  sur  les  mesures  devenues  ne"cessaires,  et 
de"termineront  sans  retard  entre  Elles  1'emploi  de  leurs  forces  militaires 
e&  navales. 

ART.  in. 

Le  .present  Traite"  sera  ratifie",  et  les  ratifications  en  seront  ^chang^es 
dans  1'espace  de  quinze  jours,  ou  plus  t6t  si  faire  se  peut. 

En  foi  de  quoi  les  Pl^nipotentiaires  respectifs  1'ont  signe,  et  y  ont 
appose  le  sceau  de  leurs  armes. 

Fait  k  Paris,  le  quinzieme  jour  du  mois  d'Avril,  de  Tan  mil  tuit  cent 
cinquante-s'ix- 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 

(L.S.)  BUOL-SCHAUENSTEIN. 

(L.S.)  HUBNER. 

(L.S.J  A.  WALEWSKI. 

(L.S.)  BOURQUENEY. 

[*812]  *(Translation.) 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  His  Majesty  the  Emperor  of  Austria,  and  His  Majesty  the 
Emperor  of  the  French,  wishing  to  settle  between  themselves  the  com- 
bined action  which  any  infraction  of  the  stipulations  of  the  Peace  of 
Paris  would  involve  on  their  part,  have  named  for  that  purpose  as  their 
Plenipotentiaries,  that  is  to  say,  &c., 

Who,  after  having  exchanged  their  full  powers,  found  in  good  and  due 
form,  have  agreed  upon  the  following  Articles  : — 
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ARTICLE  I. 

The  High  Contracting  Parties  guarantee,  jointly  and  severally,  the 
independence  and  the  integrity  of  the  Ottoman  Empire,  recorded  in  the 
Treaty  concluded  at  Paris  on  the  thirtieth  of  March,  one  thousand  eight 
hundred  and  fifty-six. 

ART.  n. 

Any  infraction  of  the  stipulations  of  the  said  Treaty  will  be  considered 
by  the  Powers  signing  the  present  Treaty  as  casus  belli.  They  will  come 
to  an  understanding  with  the  Sublime  Porte  as  to  the  measures  which 
have  become  necessary,  and  will  without  delay  determine  among  them- 
selves as  to  the  employment  of  their  military  and  naval  forces. 

ART.  TTT. 

The  present  Treaty  shall  be  ratified,  and  the  ratifications  shall  be 
exchanged  in  a  fortnight  or  sooner  if  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seal  of  their  arms. 

Done  at  Paris,  the  fifteenth  day  of  the  month  of  April,  in  the  year  one 
thousand  eight  hundred  and  fifty-six. 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 

(L.S.)  BUOL-SCHAUENSTEIN. 

(L.S.)  HUBNER. 

(L.S.)  A.  WALEWSKI. 

(L.S.)        BOURQUENEY. 
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Treaty  between  Great  Britain,  Austria,  France,  Prussia,  Russia,  Sar- 
dinia, and  Turkey,  for  the  Re-establishment  of  Peace.  Signed  at 
Paris,  March,  30,  1856. 

Au  Nom  de  Dieu  Tout-Puissant. 

LEURS  Majestes  la  Reine  du  Royaume  Uni  de  la  Grande  Bretagne  et 
d'Irlande,  1'Empereur  des  Frangais,  1'Empereur  de  toutes  les  Russies, 
le  Roi  de  Sardaigne,  et  1'Ernpereur  des  Ottomans,  anime'es  du  desir  de 
mettre  un  terme  aux  calamites  de  la  guerre,  et  voulant  preVenir  le  re- 
tour  des  complications  qui  1'ont  fait  naitre,  ont  re"solu  de  s'entendre  avec 
Sa  Majeste  1'Empereur  d'Autriche  sur  les  bases  k  donner  au  retablisse- 
ment  et  a.  la  consolidation  de  la  paix,  en  assurant,  par  des  garanties  effi- 
caces  et  re'ciprootues;  1'independance  et  Tintegrit4  de  1'Empire  Ottoman. 
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A  cet  effet,  Leurs  dites  Majesty's  out  nomine"  pour  leurs  Plenipoten- 

tiaires,  savoir,  &c. 

*  *  *  *  *  *  * 

Les  Plenipotentiaires,  apres  avoir  echange",  leurs  pleins  pouvoirs,  trouves 
en  bonne  et  due  forme,  sont  convenus  des  Articles  suivants  : — 

ARTICLE  I. 

II  y  aura,  k  dater  du  jour  de  1'echange  des  ratifications  du  present 
Trait^,  Paix  et  Amitie  entre  Sa  Majeste  la  Heine  du  Royaume  Uni  de  la 
Grande  Bretagne  et  d'Irlande,  Sa  Majeste  1'Empereur  des  Frangais,  Sa 
Majest^  le  Roi  de  Sardaigne,  Sa  Majeste  Impe'riale  le  Sultan,  d'une  part; 
et  Sa  Majeste  1'Empereur  de  toutes  les  Russies,  de  1'autre  part ;  ainsi 
qu' entre  leurs  he"ritiers  et  successeurs,  leurs  Stats  et  sujets  respectifs,  & 
perpe"tuite. 

ART.  II. 

La  paix  e"tant  heureusement  retablie  entre  Leurs  dites  Majestes,  les 
territoires  conquis  ou  occupes  par  leurs  armies  pendant  la  guerre  seront 
re"ciproquement  e'vacue's. 

Des  arrangements  speciaux  re*gleront  le  mode  de  1'evacuation,  qui  devra 
etre  aussi  prompte  que  faire  se  pourra. 

ART.  HI. 

Sa  Majest6  1'Empereur  de  toutes  les  Russies  s' engage  k  restituer  k 
Sa  Majeste"  le  Sultan  la  ville  et  citadelle  de  Kars,  aussi  bien  que  les 
autres  parties  du  territoire  Ottoman  dont  les  troupes  Russes  se  trouvent 
en  possession. 

[*814]  ART.  IV. 

Leurs  Majestes  la  Reine  du  Royaume  Uni  de  la  Grande  Bretagne  et 
d'Irlande,  1'Empereur  des  Frangais,  le  Roi  de  Sardaigne,  et  le  Sultan, 
s'engagent  &  restituer  k  Sa  Majeste*  1'Empereur  de  toutes  les  Russies  les 
villes  et  ports  de  Sebastopol,  Balaklava,  Kamiesch,  Eupatoria,  Kertch, 
Jenikale,  Kinburn;  ainsi  ,que  tous  autres  territoires  occupees  par  les 
troupes  alli6es. 

ART.  V. 

Leurs  Majesty's  la  Reine  du  Royaume  Uni  de  la  Grande  Bretagne  et 
d'Irlande,  1'Empereur  des  Fran§ais,  1'Empereur  de  toutes  les  Russies, 
le  Roi  de  Sardaigne,  et  le  Sultan,  accordent  une  amnistie  pleine  et  entiere 
a  ceux  de  leurs  sujets  qui  auraient  etc*  compromis  par  une  participation 
quelconque  aux  e"venements  de  la  guerre  en  faveur  de  la  cause  ennemie. 

II  est  expresse"ment  entendu  que  cette  amnistie  s'etendra  aux  sujets  de 
chacune  des  Parties  belligerantes  qui  auraient  continue,  pendant  la  guerre, 
a  gtre  employes  dans  le  service  de  1'un  des  autres  belligerants. 

ART  VI. 

Les  prisonniers  de  guerre  seront  immediaternent  rendus  de  part  et 
d'autre. 
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ART.  VII. 

Sa  Majeste  la  Heine  du  Royaume  Uni  de  la  Grande  Bretagne  et  d'lr- 
lande,  Sa  Majeste  1'Empereur  d'Autriche,  Sa  Majeste  1'Empereu-r  des 
Frangais,  Sa  Majeste  le  Roi  de  Prusse,  Sa  Majeste  1'Empereur  de  toutes 
les  Russies,  et  Sa  Majeste  le  Roi  de  Sardaigne,  declarent  la  Sublime  Porte 
admise  a  participer  aux  avantages  du  droit  public  et  du  concert  Euro- 
peens.  Leurs  Majeste"s  s'engagent,  chacune  de  son  cote,  a  respecter  1'in- 
dependance  et  1'integrite  territoriale  de  1'Empire  Ottoman ;  garantissent 
en  commun  la  stricte  observation  de  cet  engagement ;  et  considereront, 
en  consequence,  tout  acte  de  nature  a  y  porter  atteinte  comme  une  ques- 
tion d'inte"r§t  general. 

ART.  VIII. 

S'il  survenait,  entre  la  Sublime  Porte  et  1'une  ou  plusieurs  des  autre8 
Puissances  signataires,  un  dissentiment  qui  mena§  at  le  maintien  de  leurs 
relations,  la  Sublime  Porte  et  chacune  de  ces  Puissances,  avant  de  re- 
courir  k  1'emploi  de  la  force,  mettront  les  autres  Parties  Contractantes 
en  mesure  de  pre>enir  cette  extremite  par  leur  action  mediatrice. 

*ART.  IX.  [*815] 

Sa  Majeste  Impe"riale  le  Sultau,  dans  sa  constante  sollicitude  pour  le 
bien-etre  de  ses  sujets,  ayant  octroye  un  firman  qui,  en  ameliorant  leur 
sort,  sans  distinction  de  religion  m  de  race,  consacre  ses  genereuses  inten- 
tions envers  les  populations  Chretiennes  de  son  Empire,  etvoulant  donner 
un  nouveau  temoignage  de  ses  sentiments  a  cet  egard,  a  resolu  de  com- 
rnuniqucr  aux  Puissances  Contractantes  le  dit  firman  spontanementemane 
de  sa  volonte*  souveraine. 

Les  Puissances  Contractantes  constatent  la  haute  valeur  de  cette  com- 
munication. II  est  bien  entendu  qu'elle  ne  saurait,  en  aucun  cas,  donner 
le  droit  aux  dites  Puissances  de  s'immiscer,  soit  collectivement,  soit  separe- 
ment,  dans  les  rapports  de  sa  Majeste  le  Sultan  avec  ses  sujets,  ni  dans 
Tadministration  interieure  de  son  Empire. 

ART.  X. 

La  Convention  du  treize  Juillet,  mil  huit  cent  quarante-un,  qui  rnain- 
tient  1'antique  regie  de  1'Empire  Ottoman  relative  alacloture  des  Detroits 
du  Bosphore  et  des  Dardanelles,  a  ete  revisee  d'un  commun  accord. 

L'Acte  conclu  a  cet  effet  et  conformement  a  ce  principe  entre  les 
Hautes  Parties  Contractantes,  est  et  demeure  annexe  au  present  Traite, 
et  aura  meme  force  et  valeur  que  s'il  en  faisait  partie  integrante. 

ART.  XI. 

La  Mer  Noire  est  neutralised :  ouverts  h  la  marine  marchande  de 
toutes  les  nations,  ses  eaux  et  ses  ports  sont  formellement  et  a  perpetuite" 
interdits  au  pavilion  de  guerre,  soit  des  Puissances  riveraines,  soit  de 
toute  autre  Puissance,  sauf  les  exceptions  mentionnees  aux  Articles  XIV 
et  XIX  du  present  Traite". 
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ART.  XII. 

Libre  de  tout  entrave,  le  commerce  dans  les  ports,  et  dans  les  eaux  de 
la  Mer  Noire  ne  sera  assujetti  qu'k  des  reglements  de  sante,  de  douane, 
de  police,  congus  dans  un  esprit  favorable  au  de"veloppement  des  transac- 
tions commerciales. 

Pour  donner  aux  interets  commerciaux  et  maritimes  de  toutes  les 
nations  la  securite  desirable,  la  Russie  et  la  Sublime  Porte  admettront 
des  Consuls  dans  leurs  ports  situe"s  sur  le  littoral  de  la  Mer  Noire,  con- 
forme'ment  aux  principes  du  droit  international. 

[*816]  *ART.  XIIL 

La  Mer  Noire  etant  neutralised  aux  termes  de  1' Article  XI,  le  maintien 
ou  I'etablissement  sur  son  littoral  d'arsenaux  militaires-maritimes  devient 
sans  necessite  comme  sans  objet ;  en  consequence,  Sa  Majeste  1'Empereur 
de  toutes  les  Hussies  et  Sa  Majeste  Imperiale  le  Sultan  s'engagent  a, 
n'eUever  et  a  ne  conserver,  sur  ce  littoral,  aucun  arsenal  militaire-mari- 
time. 

ART.  XIV. 

Leurs  Majestes  1'Empereur  de  toutes  les  Hussies  et  le  Sultan  ayant 
conclu  une  Convention  &  1'effet  de  determiner  la  force  et  le  nombre  des 
bailments  le"gers,  necessaires  au  service  de  leurs  cotes,  qu'elles  se  reser- 
vent  d'entretenir  dans  la  Mer  Noire,  cette  Convention  est  annexee  au 
present  Traite",  et  aura  meme  force  et  valeur  que  si  elle  en  faisait  partie 
integrante.  Elle  ne  pourra  etre  ni  annulee  ni  modifiee  sans  Tassentiment 
des  Puissances  signataires  du  present  Traite". 

ART.  XV. 

L'Acte  du  Congres  de  Vienne  ayant  e*tabli  les  principes  destines  ii 
regler  la  navigation  des  fleuves  qui  se"parent  ou  traversent  plusieurs  Etats, 
les  Puissances  Contractantes  stipulent  entre  elles  qu'k  1'avenir  ces  prin- 
cipes seront  egalement  appliques  au  Danube  et  &  ses  embouchures.  Elles 
declarent  que  cette  disposition  fait  desormais  partie  du  droit  public  de 
1'Europe,  et  la  prennent  sous  leur  garantie. 

La  navigation  du  Danube  ne  pourra  etre  assujettie  h  aucune  entrave 
ni  redevance  qui  ne  serait  pas  expressement  prevue  par  les  stipulations 
contenues  dans  les  Articles  suivants.  En  consequence,  il  ne  sera  per§u 
aucun  p6age  base*  uniquement  sur  le  fait  de  la  navigation  du  fleuve, 
ni  aucun  droit  sur  les  inarchandises  qui  se  trouvent  a  bord  des  navires. 
Les  reglements  de  police  et  de  quarantaine  &  e"tablir,  pour  la  surete  des 
Etats  separes  ou  traverses  par  ce  fleuve,  seront  conyus  de  maniere  a. 
favoriser,  autant  que  faire  se  pourra,  la  circulation  des  navires.  Sauf  ces 
reglements,  il  ne  sera  apporte  aucun  obstacle,  quel  qu'il  soit,  Ji  la  libre 
navigation. 

ART.  XVI. 
Dans  le  but  de  re"aliser  les  dispositions  de  1' Article  precedent,  une  Com- 
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mission  dans  laquelle  la  Grande  Bretagne,  FAutriche,  la  France,  la 
Prusse,  La  Russie,  la  Sardaigne,  et  la  Turquie  seront,  chacune,  repre*- 
sentees  par  un  Delegue,  sera  chargee  de  designer  et  de  faire  exeeuter  les 
travaux  necessaires,depuislsatcha,  pour  degager*les  embouchures 
du  Danube,  ainsi  que  les  parties  de  la  mer  y  avoisinantes,  des 
sables  et  autres  obstacles  qui  les  obstruent,  affin  de  mettre  cette  partie  du 
fleuve  et  les  dites  parties  de  la  mer  dans  les  meilleures  conditions  possibles 
de  navi<rabilite. 

O 

Pour  couvrir  les  frais  de  ces  travaux,  ainsi  que  des  e"tablissements  ayant 
pour  objet  d'assurer  et  de  faciliter  la  navigation  aux  boucbes  du  Danube, 
des  droits  fixes  d'un  taux  convenable,  arretes  par  la  Commission  k  la 
majorite  des  voix,  pourront  etre  prelve"es,  k  la  condition  expresse  que, 
sous  ce  rapport  comme  sous  tous  les  autres,  les  pavilions  de  toutes  les 
nations  seront  traites  sur  le  pied  d'une  parfaite  egalite. 

ART.  XVII. 

Une  Commission  sera  e"tablie  et  se  composera  des  Dele'gue's  de  1'Au- 
tricbe,  de  la  Baviere,  de  la  Sublime  Porte,  et  du  Wurtemberg  (un  pour 
chacune  de  ces  Puissances,)  auxquels  se  reuniront  les  Commissaires  des 
trois  Principautes  Danubiennes,  dont  la  nomination  aura  etc  approuvee 
par  la  Porte.  Cette  Commission,  qui  sera  permanente  :  1,  elaborera  les 
reglements  de  navigation  et  de  police  fluviale ;  2,  fera  disparaitre  les 
entraves,  de  quelque  nature  qu'elles  puissent  etre,  qui  s'opposent  encore 
a  1'application  au  Danube  des  dispositions  du  Traite  de  Viennej  3, 
ordonnera  et  fera  executer  les  travaux  necessaires  sur  tout  le  parcours  du 
fleuve ;  et,  4,  veillera,  apres  la  dissolution  de  la  Commission  Europeenne, 
au  maintien  de  la  navigablite  des  embouchures  du  Danube  et  des  parties 
de  la  mer  y  avoisinantes. 

ART.  XVIH. 

II  est  entendu  que  la  Commission  Europeenne,  aura  rempli  sa  tache, 
et  que  la  Commission  Riveraine  aura  termini  les  travaux  designed  dans 
1' Article  pre'ce'dent  sous  les  Nos.  1  et  2,  dans  1'espace  de  deux  ans.  Les 
Puissances  signataires  reunies  en  conference,  informe*es  de  ce  fait,  pro- 
nonceront,  apres  en  avoir  pris  acte,  la  dissolution  de  la  Commission  Euro- 
peenne ;  et,  des  lore,  la  Commission  Riveraine  permanente  jouira  des 
memes  pouvoirs  que  ceux  dont  la  Commission  Europeenne,  aura  etc"  iu- 
vestie  jusqu'alors. 

ART.  XIX. 

Afin  d'assurer  Texe'cution  des  reglements  qui  auront  e'te'  arretes  d'un 
comrnun  accord,  d'apres  les  principes  ci-dessus  ^nonc^s,  chacune  des 
Puissances  Contractantes  aura  le  droit  de  faire  stationner,  en  tout  temps, 
deux  batiments  lagers  aux  embouchures  du  Danube. 

ART.  XX. 
En  ^change  des  villes,  ports,  et  territoires  6num£re"s  dans  1'Article  IV 
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du  present  Traite,  et  ponr  mieux  assurer  la  liberte  de  *la  naviga- 
L  °  8J  tion  du  Danube,  Sa  Majeste  1'Empereur  de  toutes  les  Eussies  con- 
sent &  la  rectification  de  sa  frontiere  en  Bessarabie. 

La  nouvelle  frontiere  partira  de  la  Mer  Noire,  a  un  kilometre  a  Test 
du  Lac  Bourna  Sola,  rejoindra  perpendiculairement  la  route  d'Akerman, 
suivra  cette  route  jusqu'au  Val  de  Trajan,  passera  au  sud  de  Bolgrad, 
remontera  le  long  de  la  Riviere  de  Yalpuck  jusqu'a  la  Hauteur  de  Sarat- 
sika,  et  ira  aboutir  a  Katamori  sur  le  Pruth.  En  amont  de  ce  point, 
1'ancienne  frontiere  entre  les  deux  Empires  ne  subira  aucune  modifica- 
tion. 

Des  Delegues  des  Puissances  Contractantes  fixeront  dans  ses  details  le 
trace"  de  la  nouvelle  frontiere. 

ABT.  yXT. 

Le  territoire  c£de"  par  la  Russie  sera  annexe  a  la  Principaute"  de  Molda- 
vie  sous  la  suzerainete"  de  la  Sublime  Porte. 

Les  habitants  de  ce  territoire  jouiront  des  droits  et  privileges  assures 
aux  Principautes;  et,  pendant  1'espace  de  trois  annees,  il  leur  sera 
permis  de  transporter  ailleurs  leur  domicile,  en  disposant  librement  de 
leurs  proprietes. 

ART.  XXEL 

Les  Principautes  de  Valachie  et  de  Moldavie  continueront  h  jouir,  sous 
la  suzerainet4  de  la  Porte  et  sous  la  garantie  des  Puissances  Contractantes, 
des  privileges  et  des  immunites  dont  elles  sont  en  possession.  Aucune 
protection  exclusive  ne  sera  exerce"e  sur  elles  par  une  des  Puissances 
garantes.  II  n'y  aura  aucun  droit  particulier  d'ing^rence  dans  leurs 
affaires  interieures. 

ABT.  XXm. 

La  Sublime  Porte  s'engage  a  conserver  aux  dites  Principautes  une  ad- 
ministration independante  et  nationale ;  ainsi  que  la  pleine  liberte"  de 
culte,  de  legislation,  de  commerce,  et  de  navigation. 

Les  lois  et  statute  aujourd'hui  en  viguer  seront  revises,  Pour  e"tablir 
un  complet  accord  sur  cette  revision,  une  Commission  Sp^ciale,  sur  la 
composition  de  laquelle  les  Hautes  Puissances  Contractantes  s'entendront, 
se  re"unira  sans  d^lai  a  Bucharest,  avec  un  Commissaire  de  la  Sublime 
Porte. 

Cette  Commission  aura  pour  tache  de  s'enque"rir  de  Tetet  actuel  des 
Principautes,  et  de  proposer  les  bases  de  leur  future  organization. 

ABT.  XXIY. 

Sa  Majeste  le  Sultan  promet  de  convoquerimmediatement  dans  chacune 

r*8191  ^es  ^eux  Provinces  un  Divan  ad  hoc,  compose  de  *maniere  a 

-•  constituer  la  representation  la  plus  exacte  des  interets  de  toutes 

les  cksses  de  la  societe.     Ces  Divans  seront  appeles  a  exprimer  les  voeux 

des  popuktions  relativement  a  1'organisation  definitive  des  Principautes. 
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Une  instruction  du  Congres  reglera  les  rapports  de  la  Commission  avec 
ces  Divans. 

ART.  XXV. 

Prenant  en  consideration  1' opinion  emise  par  les  deux  Divans,  la  Com- 
mission transmettra  sans  retard,  au  siege  actuel  des  Conferences,  le  resultat 
de  son  propre  travail. 

L'entente  finale  avec  la  Puissance  Suzeraine  sera  consacree  par  une 
Convention  conclue  a-  Paris  entre  les  Hautes  Parties  Contractantes ;  et 
un  hatti-scheriff,  conforme  aux  stipulations  de  la  Convention,  constituera 
definitivement  1' organisation  de  ces  provinces,  placee,  desormais,  sous  la 
garantie  collective  de  toutes  les  Puissances  signataires. 


ART.  XXYI. 

H  est  convenu  qu'il  y  aura  dans  les  Principautes  une  force  armee 
nationale,  organisee  dans  le  but  de  maintenir  la  surete"  de  1'interieure  et 
d' assurer  celle  des  frontieres.  Aucune  entrave  ne  pourra  etre  apportee 
aux  mesures  extraordinaires  de  defense  que,  d'accord  avec  la  Sublime 
Porte,  elles  seraient  appelees  k  prendre  pour  repousser  toute  agression 
e"trangere. 

ART.  XXVII. 

Si  le  repos  interieur  des  Principautes  se  trouvait  menace  ou  compromis, 
la  Sublime  Porte  s'entendra  avec  les  autres  Puissances  Contractantes  sur 
les  mesures  zl  prendre  pour  maintenir  ou  re"tablir  1'ordre  le"gal.  Une  inter- 
vention arm^e  ne  pourra  avoir  lieu  sans  un  accord  pre"alable  entre  ces 
Puissances. 

ART.  XXVIII. 

La  Principaute"  de  Servie  continuera  a  relever  de  la  Sublime  Porte, 
conformement  aux  Hats  Irnperiaux  qui  fixent  et  determinent  ses  droits 
et  immunites,  place's,  desormais,  sous  la  garantie  collective  des  Puissances 
Contractantes. 

En  consequence,  la  dite  Principaute"  conservera  son  administration 
independante  et  nationale,  ainsi  que  la  pleine  liberte  de  culte,  de  legisla- 
tion, de  commerce,  et  de  navigation. 


ART.  XXIX. 

Le  droit  de  garnison  de  la  Sublime  Porte,  tel  qu'il  se  trouve  stipule 
par  les  reglements  ante"rieurs,  et  maintenu.  Aucune  intervention  armee 
ne  pourra  avoir  lieu  en  Servie  sans  un  accord  prealable  entre  les  Hautes 
Puissances  Contractantes. 

*ART.  XXX.  [*820] 

Sa  Majcste  1'Empereur  de  toutes  les  Hussies  et  Sa  Majeste"  le  Sultan 


572  PIIILLIMORE    ON    INTERNATIONAL    LAW. 

maintiennent,  dans  son  inte'grite',  l'e"tat  de  leurs  possessions  en  Asie,  tel 
qu'il  existait  le"galeraent  avant  la  rupture. 

Pour  preVenir  toute  contestation  locale,  le  trace"  de  la  frontiere  sera 
verifie,  et  s'il  y  a  lieu,  rectifie,  sans  qu'il  puisse  en  re"sulter  un  prejudice 
territorial  pour  1'une  ou  1'autre  des  deux  Parties. 

A  cet  effet,  une  Commission  Mixte,  composed  de  deux  Commissaires 
Russes,  de  deux  Commissaires  Ottomans,  d'un  Commissaire  Anglais,  et 
d'un  Commissaire  Frangais,  sera  envoyee  sur  les  lieux  immediatement 
apres  le  retablissement  des  relations  diplomatiques  entre  la  Cour  de  Russie 
et  la  Sublime  Porte.  Son  travail  devra  etre  terminee  dans  1'espace  de 
huit  mois  a  dater  de  1'echange  des  ratifications  du  present  Traite\ 

ART.  XXXI. 

Les  territoires  occupe"s  pendant  la  guerre  par  les  troupes  de  Leurs 
Majestes  la  Reine  du  Royaume  Uni  de  la  Grande  Bretagne  et  d'Irlande, 
1'Empereur  d'Autriche,  1'Empereur  des  Frangais,  et  le  Roi  de  Sardaigne, 
aux  termes  des  Conventions  signers  h  Constantinople  le  douze  Mars,  mil 
huit  cent  cinquante-quatre,  entre  la  Grande  Bretagne,  la  France,  et  la 
Sublime  Porte ;  le  quatorze  Juin  de  la  meme  anne"e,  entre  1'Autricbe  et 
la  Sublime  Porte ;  et  le  quinze  Mars,  mil  huit  cent  cinquante-cinq,  entre 
la  Sardaigne  et  la  Sublime  Porte ;  seront  e"vacues  apres  1'echange  des 
ratifications  du  present  Traite,  aussitot  que  faire  se  pourra.  Les  delais 
et  les  moyens  d'executions  feront  1'objet  d'un  arrangement  entre  la  Sub- 
lime Porte  et  les  Puissances  dont  les  troupes  ont  occupe"  son  territoire. 

ART.  XXXII. 

Jusqu'5,  ce  que  les  Traite"s  ou  Conventions  qui  existaient  avant  la  guerre 
entre  les  Puissances  belligerantes  aient  e"te"  ou  renouvele"s  ou  remplaces 
par  des  Actes  nouveaux,  le  commerce  d'importation  ou  d'exportation  aura 
lieu  re"ciproquernent  sur  le  pied  des  reglements  en  vigueur  avant  la  guerre ; 
et  leurs  sujets  en  toute  autre  matiere  seront  respectivement  traites  sur 
le  pied  de  la  nation  la  plus  favorise'e. 

ART.  XXXIII. 

La  Convention  conclue  en  ce  jour  entre  Leurs  Majestes  la  Reine  du 
Royaume  Unide  la  Grande  Bretagne  et  d'Irlande,  1'Empereur  des  Fran- 
gais, d'une  part,  etSa  Majeste"  1'Empereur  de  toutes  les  Russies,  de  1'autre 
part,  relativement  aux  lies  de  Aland,  est  et  demeure  annexed  au  present 
Traite,  et  aura  meme  force  et  valeur  que  si  elle  en  faisait  partie. 

[*821]  ART.  XXXIV. 

Le  present  Traite*  sera  ratifie1,  et  les  ratifications  en  seront  e"change"es 
<L  Paris  dans  1'espace  de  quatre  semaines,  ou  plus  tot  si  faire  se  peut. 

En  foi  de  quoi  les  Ple"nipotentiaires  respectifs  1'ont  signe,  et  y  ont  ap- 
pos6  le  sceau  de  leurs  arraes. 
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Fait  a  Paris,  le  trentieme  jour  du  mois  de  Mars,  de  Tan  mil  huit  cent 
cinquante-six. 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 

(L.S.)  BUOL-SCHAUENSTEIN. 

(L.S.)  HUBNER. 

(L.S.)  A.  WALEWSKI. 

(L.S.)  BOURQUENEY. 

(L.S.)  MANTEUFFEL. 

(L.S.)  C.  M.  D'HATZFELDT. 

L.S.)  ORLOFF. 

L.S.)  BRUNNOW. 

L.S.)  C.  CAVOUR. 

L.S.)  DE  VlLLAMARINA. 

(L.S.)  AALI. 

(L.S.)  MHEMMED  DJEMIL. 


ARTICLE  ADDITIONAL  ET  TRANSITOIRE. 

Les  stipulation's  de  la  Convention  des  Detroits  signee  en  ce  jour,  ne 
seront  pas  applicables  aux  batiments  de  guerre  employes  par  les  Puis- 
sances belligerentes  pour  1'evacuation,  par  mer,  des  territories  occupes 
par  leurs  armees  ;  mais  les  dites* stipulations  reprendront  leur  entier  effet 
aussitot  que  1'evacuation  sera  terminee. 

Fait  a.  Paris,  le  trentieme  jour  du  mois  de  Mars,  de  1'an  mil  huit  cent 
cinquante-six. 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 

(L.S.)  BUOL-SCHAUEN  STEIN. 

(L.S.)  HUBNER. 

(L.S.)  A.  WALEWSKI. 

(L.S.)  BOURQUENEY. 

(L.S.)  MANTEUFFEL. 

(L.S.)  C.  M.  D'HATZFELDT. 

(L.S.)  ORLOFF. 

(L.S.)  BRUNNOW. 

(L.S.)  C.  CAVOUR. 

(L.S.)  DE  VlLLAMARINA. 

(L.S.)  AALI. 

(L.S.)  MEHEMMED  DJEMIL. 

^CONVENTIONS  ANNEXED  TO  THE  PRECEDING  TREATY.     [*822] 

1. —  Convention  between  Her  Majesty,  the  Emperor  of  Austria,  the 
Emperor  of  the  French,  the  King  of  Prussia,  the  Emperor  of  Russia, 
and  the  King  of  Sardinia,  on  the  one  part,  and  the  Sultan,  on  the 
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other  part,  respecting  the  Straits  of  the  Dardanelles  and  of  the  Bos- 
phorus. 

Signed  at  Paris,  March  30,  1856. 

[Ratifications  exchanged  at  Paris,  April,  27,  1856.] 

Au  Nom  Dieu  Tout-Puissant. 

Leurs  Majeste"s  la  Reine  du  Royaume  Uni  de  la  Grande  Bretagne  et 
d'Irlande,  1'Enipereur  d'Autriche,  1'Empereur  des  Francais,  le  Roi  de 
Prusse,  1'Einpereur  de  toutes  les  Hussies,  signataires  de  la  Convention 
du  treize  Julliet,  mil  huit  cent  quarante-un  ;  et  Sa  Majeste"  le  Roi  de  Sar- 
daigne  j  voulant  constater  en  commun  leur  determination  unanime  de 
se  conformer  k  1'ancienne  regie  de  1'Empire  Ottoman,  d'apres  laquelle  les 
Detroits  des  Dardanelles  et  du  Bosphore  sont  fermes  aux  batiments  de 
guerre  etrangers  tant  que  la  Porte  se  trouve  en  paix ; 

Les  dites  Majeste"s,  d'une  part,  et  Sa  Majeste"  le  Sultan,  de  1'autre  ont 
resolu  de  renouveler  la  Convention  conclue  k  Londres  la  Treize  Juillet, 
mil  huit  cent  quarante-un,  sauf  quelques  modifications  de  detail  qui  ne 
portent  aucune  atteinte  au  principe  sur  lequel  elle  repose. 

En  consequence,  Leurs  dites  Majesty's  ont  nomine"  k  cet  effet  pour  leurs 

Pl^nipotentiares,  savoir,  &c. 

******** 

Lequels,  apres  avoir  e"change"  leurs  pleins  pouvoirs,  trouve"s  en  bonne 
et  due  forme,  sont-convenus  des  Articles  suivants  : — 

ARTICLE  I. 

Sa  Majeste"  le  Sultan,  d'une  part,  declare  qu'il  a  la  ferme  resolution 
de  maintenir  k  Pavenir  le  principe  invariablement  e"tabli  comme  ancienne 
regie  de  son  Empire,  et  en  vertu  duquel  il  a  ete"  de  tout  temps  defendu 
aux  batiments  de  guerre  des  Puissances  e"trangeres  d'entrer  dans  les 
Detroits  des  Dardanelles  et  du  Bosphore ;  et  que,  tant  que  la  Porte  se 
trouve  en  paix,  Sa  Majeste"  n'admettra  aucun  batiment  de  guerre  Stranger 
dans  les  dits  Detroits. 

Et  Leurs  Majeste*s  la  Reine  du  Royaume  Uni  de  la  Grande  Bretagne 
et  d'Irlande,  1'Empereur  d'Autriche,  1'Empereur  des  Frangais,  le  Roi  de 
Prusse,  1'Empereur  de  toutes  les  Russies,  et  le  Roi  de  Sardaigne,  de 
1'autre  part,  s'engagent  k  respecter  cette  determination  du  Sultan,  et  k 
se  conformer  au  principe  ci  dessus  e*nonce". 

[*823]  *ART.  II. 

Le  Sultan  se  reserve,  comme  par  le  passe",  de  delivrer  des  firmans  de 
passage  aux  batiments  lagers  sous  pavilion  de  guerre,  lesquels  seront 
employes,  comme  il  est  d'usage,  au  service  des  Legations  des  Puissances 
amies. 

ART.  III. 
La  rneme  exception  s' applique  aux  batiments  legers  sous  pavilion  de 
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guerre  que  chacune  des  Puissances  Contractantes  est  autorise"e  &  faire 
stationner  aux  embouchures  du  Danube,  pour  assurer  1'  execution  des 
re"glements  relatifs,  a  la  liberte  du  fleuve,  et  dont  le  nombre  ne  devra  pas 
exceder  deux  pour  chaque  Puissance. 

ART.  IV. 

La  pre"sente  Convention,  annexee  au  Traite  General  signe  a  Paris  en 
ce  jour,  sera  ratifiee,  et  les  ratifications  en  seront  echangees  dans  1'espace 
de  quatre  semaines,  ou  plus  tot  si  faire  se  peut. 

En  foi  de  quoi,  les  Plenipotentiaires  respectifs  Font  signe"e,  et  y  ont 
appose  le  sceau  de  leurs  armes. 

Fait  a  Paris,  le  trenticme  jour  du  mois  de  Mars,  de  1'an  mil  huit  cent 
cinquante-six. 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 

(L.S.)  BUOL  SCHAUENSTEIN. 

(L.S.)  HUBNER. 

(L.S.)  A.  "WALEWSKI. 

(L.S.)     BOURQUENEY. 

(L.S.)  MANTEUFFEL. 

(L.S.)  C.  M.  D'HATZFELDT. 

(L.S.)  ORLOEF. 

(L.S.)  BRUNNOW. 

(L.S.)  C.  CAVOUR. 

(L.S.)  DE   VlLLAMARINA. 

(L.S.)  AALI. 

(L.S.)  MEHEMMED    DJEMIL. 

*2. —  Convention  between  the  Emperor  of  Russia  and  the  Sul-  [*824] 
tan,  limiting  their  Naval  Force  in  the  Black  Sea. 

Signed  at  Paris,  March  30,  1856. 

[Ratifications  exchanged  at  Paris,  April  27,  1856.] 
Au  Norn  de.Dieu  Tout-Puissant. 

Sa  Majeste  1'Empereur  de  toutes  les  Hussies,  et  Sa  Majeste  Imperiale 
le  Sultan,  prenant  en  consideration  le  principe  de  la  neutralisation  de  la 
Her  Noire  etabli  par  les  Preliminaires  consignes  au  Protocole  No.  1, 
signe"  a  Paris  le  25  Fevrier  de  la  presente  anne"e,  et  voulant,  en  con- 
sequence, regler  d'un  commun  accord  le  nombre  et  la  force  des  batiments 
legers  qu'elles  se  sont  reserve  d'entretenir  dans  la  Mer  Noire  pour  le 
service  de  leurs  c6tes,  ont  resolu  de  signer,  dans  ce  but,  une  Convention 
Speciale,  et  ont  nomme  a  cet  effet,  &c. 

Lesquels,  apres  avoir  echange  leurs  pleins  pouvoirs,  trouves  en  bonne 
et  due  forme,  sont  convenus  des  Articles  suivants  : — 

ARTICLE  I. 
Les  Hautes  Parties  Contractantes  s'engagent  mutuellement  a  n'avoir 
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dans  la  Mer  Noire  d'autres  batiments  de  guerre  que  ceux  dontle  nombre, 
la  force,  et  les  dimensions  sont  stipules  ci-apres. 

ART.  II. 

Les  Hautes  Parties  Contractantes  se  reservent  d'entretenir  chacune 
dans  cette  rner,  six  batiments-il-vapeur  de  cinquante  metres  de  longueur 
a  la  flottalson,  d'un  tonnage  de  huit  cents  tonneaux  au  maximum,  et 
quatre  batiments  legers  &  vapeur  ou  &  voile  d'un  tonnage  qui  ne  depas- 
sera  pas  deux  cents  tonneaux  chacun. 

ART.  III. 

La  presente  Convention,  annexed  au  Traiie  General  signe  a  Paris  en 
ce  jour,  sera  ratine,  et  les  ratifications  en  seront  echangees  dans  1'espace 
de  quatre  seniaines,  ou  plus  tot  si  faire  se  peut. 

En  foi  de  quoi  les  Plenipotentiaires  respectifs  1'ont  signee,  et  y  ont 
appose  le  sceau  de  leurs  armes.  .  . 

Fait  £i  Paris,  le  trentieme  jour  du  mois  de  Mars,  de  Fan  mil  huit  cent 
cinquante-six. 

(L.S.)  ORLOFF. 

(L.S.)  BRTJNNOW. 

(L.S.)  AALI. 

(L.S.)  MEHEMMED  DJEMIL. 

[*825]  *3. —  Convention  between  Her  Majesty,  the  Emperor  of  the 
French,  and  the  JSmperor  of  Russia,  respecting  the  Aland 
Islands. 

Signed  at  Paris,  March  30,  1856. 
[~ Ratifications  exchanged  at  Paris,  April  27,  1856.1 
Au  Norn  de  Dieu  Tout-Puissant. 

Sa  Majeste"  la  Heine  du  Royaume  Uni  de  la  Grande  Bretagne  et  d'lr- 
lande,  Sa  Majeste  1'Empereur  des  Francais,  et  Sa  Majeste  TEmpereur  de 
toutes  les  Hussies,  voulant  etendre  ti  la'Mer  Baltiquc  1'accord  si  heure- 
usement  retabli  entre  Elles  en  Orient,  et  consolider  par  1&,  les  bienfaits 
de  la  paix  generale,  ont  resolu  de  conclure  une  Convention,  et  nomme  a 
cet  effet,  &c. 

*  *  *  *  *  * 

Lesquels,  apres  avoir  6chang6  leurs  pleins  pouvoirs,  trouves  en  bonne 
et  du  forme,  sont  convenus  des  Articles  suivants  : — 

ARTICLE  I. 

Sa  Majeste  1'Empereur  de  toutes  les  Russies,  pour  repondre  au  desir 
qui  lui  a  ete  exprime  par  Leurs  Majestes  la  Heine  du  Royaume  Uni  de 
la  Grande  Bretagne  et  d'Irlande  et  1'Empereur  des  Francais,  declare  que 
les  lies  d' Aland  ne  seront  pas  fortifiees,  et  qu'il  n'y  sera  maintenu  ni 
cree  aucun  etablissement  militaire  ou  naval. 
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ART.  n. 

La  pre*sente  Convention,  annexee  au  Traite  General  signe  k  Paris  en  ce 
jour,  sera  ratifiee,  et  les  ratifications  en  seront  echangees  dans  1'espace  de 
quatre  semaines,  ou  plus  tot  si  faire  se  peut. 

En  foi  de  quoi  les  Plenipotentiaires  respectifs  1'ont  signee,  et  y  ont 
appose  le  sceau  de  leurs  armes. 

Fait  a  Paris,  le  trentieuie  jour  du  mois  de  Mars,  de  1'an  mil  huit  cent 
cinquante-six. 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 

(L.S.)  A.  WALEWSKI. 

(L.S.)  BOURQUENEY. 

(L.S.)  ORLOFF. 

(L.S.)  BRUNNOW. 

^(Translation.)  [*826] 

General  Treaty  between  Her  Majesty,  the  Emperor  of  Austria,  the 
Emperor  of  the  French,  the  King  of  Prussia,  the  Emperor  of  Rus- 
sia, the  King  of  /Sardinia,  and  the  Sultan. 

Signed  at  Paris,  March  30,  1856. 

[Ratifications  exchanged  at  Paris,  April  27,  1856."] 

In  the  Name  of  Almighty  God. 

Their  Majesties  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Emperor  of  the  French,  the  Emperor  of  all  the  Russias, 
the  King  of  Sardinia,  and  the  Emperor  of  the  Ottomans,  animated  by 
the  desire  of  putting  an  end  to  the  calamities  of  war,  and  wishing  to  pre- 
vent the  return  of  the  complications  which  occasioned  it,  resolved  to  come 
to  an  understanding  with  His  Majesty  the  Emperor  of  Austria  as  to  the 
bases  on  which  peace  might  be  re-established  and  consolidated,  by  secur- 
ing, through  effectual  and  reciprocal  guarantees,  the  independence  and 
integrity  of  the  Ottoman  Empire. 

For  this  purpose,  their  said  Majesties  named  as  their  Plenipotentiaries, 
that  is  to  say,  &c.,  &c. 

The  Plenipotentiaries,  after  having  exchanged  their  full  powers,  found 
in  good  and  due  form,  have  agreed  upon  the  following  articles  : — 

ARTICLE  I. 

From  the  day  of  the  exchange  of  the  ratifications  of  the  present  Treaty, 
there  shall  be  peace  aiud  friendship  between  Her  Majesty  the  Queen  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  His  Majesty  the 
Emperor  of  the  French,  His  Majesty  the  King  of  Sardinia,  His  Imperial 
Majesty  the  Sultan,  on  the  one  part,  and  His  Majesty  the  Emperor  of 
all  the  Russias,  on  the  other  part;  as  well  as  between  their  heirs  and 
successors,  their  respective  dominions  and  subjects,  in  perpetuity. 
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ART.  II. 

Peace  being  happily  re-established  between  their  said  Majesties,  the 
territories  conquered  or  occupied  by  their  armies  during  the  war  shall  be 
reciprocally  evacuated. 

Special  arrangements  shall  regulate  the  mode  of  the  evacuation,  which 
shall  be  as  prompt  as  possible. 

[*827]  *ART.  III. 

His  Majesty  the  Emperor  of  all  the  Kussias  engages  to  restore  to  His 
Majesty  the  Sultan  the  town  and  citadel  of  Kars,  as  well  as  the  other 
parts  of  the  Ottoman  territory  of  which  the  Kussian  troops  are  in  pos- 
session. 

ART.  IV. 

Their  Majesties  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Emperor  of  the  French,  the  King  of  Sardinia,  and  the 
Sultan,  engage  to  restore  to  His  Majesty  the  Emperor  of  all  the  Russias, 
the  towns  and  ports  of  Sebastopol,  Balaklava,  Kamiesch,  Eupatoria, 
Kertch,  Jenikale,  Kinburn,  as  well  as  all  other  territories  occupied  by 
the  allied  troops. 

ART.  V. 

Their  Majesties  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Emperor  of  the  French,  the  Emperor  of  all  the  Russias, 
the  King  of  Sardinia,  and  the  Sultan,  grant  a  full  and  entire  amnesty  to 
those  of  their  subjects  who  may  have  been  compromised  by  any  partici- 
pation whatsoever  in  the  events  of  the  war  in  favour  of  the  cause  of  the 
enemy. 

It  is  expressly  understood  that  such  amnesty  shall  extend  to  the  sub- 
jects of  each  of  the  belligerent  parties  who  may  have  continued,  during 
the  war,  to  be  employed  in  the  service  of  one  of  the  other  belligerents. 

ART.  VI. 
Prisoners  of  war  shall  be  immediately  given  up  on  either  side. 

ART.  VII. 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  His  Majesty  the  Emperor  of  Austria,  His  Majesty  the  Emperor 
of  the  French,  His  Majesty  the  King  of  Prussia,  His  Majesty  the  Empe- 
ror of  all  the  Russias,  and  His  Majesty  the  King  of  Sardinia,  declare  the 
Sublime  Porte  admitted  to  participate  in  the  advantages  of  the  public 
law  and  system  (concert}  of  Europe.  Their  Majesties  engage,  each  on 
his  part,  to  respect  the  independence  and  the  territorial  integrity  of  the 
Ottoman  Empire ;  guarantee  in  common  the  strict  observance  of  that 
engagement,  and  will,  in  consequence,  consider  any  act  tending  to  its 
violation  as  a  question  of  general  interest. 
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*ART.  VHI.  [*828] 

If  there  should  arise  between  the  Sublime  Porte  and  one  or  more  of 
the  other  signing  Powers,  any  misunderstanding  which  might  endanger 
the  maintenance  of  their  relations,  the  Sublime  Porte,  and  each  of  such 
Powers,  before  having  recourse  to  the  use  of  force,  shall  afford  the  other 
Contracting  Parties  the  opportunity  of  preventing  such  an  extremity  by 
means  of  their  mediation. 

.  ART.  IX. 

His  Imperial  Majesty  the  Sultan,  having,  in  his  constant  solicitude  for 
the  welfare  of  his  subjects,  issued  a  firman  which,  while  ameliorating 
their  condition  without  distinction  of  religion  or  of  race,  records  his  gene- 
rous intentions  towards  the  Christian  population  of  his  empire,  and  wish- 
ing to  give  a  further  proof  of  his  sentiments  in  that  respect,  has  resolved 
to  communicate  to  the  contracting  parties  the  said  firman,  emanating 
spontaneously  from  his  sovereign  will. 

The  contracting  Powers  recognize  the  high  value  of  this  communica- 
tion. It  is  clearly  understood  that  it  cannot,  in  any  case,  give  to  the 
said  Powers  the  right  to  interfere,  either  collectively  or  separately,  in  the 
relations  of  His  Majesty  the  Sultan  with  his  subjects,  nor  in  the  internal 
administration  of  his  Empire. 

ART.  X. 

The  Convention  of  the  13th  of  July,  1841,  which  maintains  the  ancient 
rule  of  the  Ottoman  Empire  relative  to  the  closing  of  the  Straits  of  the 
Bosphorus  and  of  the  Dardanelles,  has  been  revised  by  common  consent. 

The  Act  concluded  for  that  purpose,  and  in  conformity  with  that  prin- 
ciple, between  the  high  contracting  parties,  is  and  remains  annexed  to 
the  present  Treaty,  and  shall  have  the  same  force  and  validity  as  if  it 
formed  an  integral  part  thereof. 

ART.  XL 

The  Black  Sea  is  neutralized :  its  waters  and  its  ports  thrown  open  to 
the  mercantile  marine  of  every  nation,  are  formally  and  in  perpetuity 
interdicted  to  the  flag  of  war,  either  of  the  Powers  possessing  its  coasts, 
or  of  any  other  Power,  with  the  exceptions  mentioned  in  Articles  XIV. 
and  XIX.  of  the  present  Treaty. 

ART.  XII. 

Free  from  any  impediment,  the  commerce  in  the  ports  and  waters  of 
the  Black  Sea  shall  be  subject  only  to  regulations  of  *health, 
customs,  and  police,  framed  in  a  spirit  favourable  to  the  develop- 
uient  of  commercial  transactions. 

In  order  to  afford  to  the  commercial  and  maritime  interests  of  every 
nation  the  security  which  is  desired,  Russia  and  the  Sublime  Porte  will 
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admit  Consuls  into  their  ports  situated  upon  the  coast  of  the  Black  Sea, 
in  conformity  with  the  principles  of  international  law. 

ART.  XIII. 

The  Black  Sea  being  neutralized  according  to  the  terms  of  Article  XL, 
the  maintenance  or  establishment  upon  its  coast  of  military-maritime 
arsenals  becomes  alike  unnecessary  and  purposeless  ;  in  consequence,  His 
Majesty  the  Emperor  of  all  the  Eussias  and  His  Imperial  Majesty  the 
Sultan  engage  not  to  establish  or  to  maintain  upon  that  coast  any  mili- 
tary-maritime arsenal. 

ART.  XIV. 

Their  Majesties  the  Emperor  of  all  the  Russias  and  the  Sultan  having 
concluded  a  Convention  for  the  purpose  of  settling  the  force,  and  the 
number  of  light  vessels  necessary  for  the  service  of  their  coasts,  which 
they  reserve  to  themselves  to  maintain  in  the  Black  Sea,  that  Conven- 
tion is  annexed  to  the  present  Treaty,  and  shall  have  the  same  force  and 
validity  as  if  it  formed  an  integral  part  thereof.  It  cannot  be  either 
annulled  or  modified  without  the  assent  of  the  Powers  signing  the  present 
Treaty. 

ART.  XV. 

The  Act  of  the  Congress  of  Vienna  having  established  the  principles 
intended  to  regulate  the  navigation  of  rivers  which  separate  or  traverse 
different  States,  the  contracting  Powers  stipulate  among  themselves  that 
those  principles  shall  in  future  be  equally  applied  to  the  Danube  and  its 
mouths.  They  declare  that  this  arrangement  henceforth  forms  a  part  of 
the  public  law  of  Europe,  and  take  it  under  their  guarantee. 

The  navigation  of  the  Danube  cannot  be  subjected  to  any  impediment 
or  charge  not  expressly  provided  for  by  the  stipulations  contained  in  the 
following  articles  :  in  consequence,  there  shall  not  be  levied  any  toll 
founded  solely  upon  the  fact  of  the  navigation  of  the  river,  nor  any  duty 
upon  the  goods  which  may  be  on  board  of  vessels.  The  regulations  of 
police  and  of  quarantine  to  be  established  for  the  safety  of  the  States 
separated  or  traversed  by  that  river,  shall  be  so  framed  as  to  facilitate, 
as  much  as  possible,  the  passage  of  vessels.  With  the  exception  of  such 
regulations,  no  obstacle  whatever  shall  be  opposed  to  free  navigation. 


[*830]  *ART.  XVI. 

With  the  view  to  carry  out  the  arrangements  of  the  preceding  Article, 
a  Commission,  in  which  Great  Britain,  Austria,  France,  Prussia,  Russia, 
Sardinia,  and  Turkey,  shall  each  be  represented  by  one  delegate,  shall 
be  charged  to  designate  and  to  cause  to  be  executed  the  works  necessary 
below  Isatcha,  to  clear  the  mouths  of  the  Danube,  as  well  as  the  neigh- 
bouring parts  of  the  sea,  from  the  sands  and  other  impediments  which 
obstruct  them,  in  order  to  put  that  part  of  the  river  and  the  said  parts 
of  the  sea  in  the  best  possible  state  for  navigation. 
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In  order  to  cover  the  expenses  of  such  works/  as-  well  as  of  the  esta- 
blishments intended  to  secure  and  to  facilitate  the  navigation  at  the 
mouths  of  the  Danube,  fixed  duties,  of  a  suitable  rate,  settled  by  the  Com- 
mission by  a  majority  of  votes,  may  be  levied,  on  the  express  condition 
that,  in  this  respect  as  in  every  other,  the  flags  of  all  nations  shall  be 
treated  on  the  footing  of  perfect  equality. 

ART.  XVIL 

A  Commission  shall  be  established,  and  shall  be  composed  of  delegates 
of  Austria,  Bavaria,  the  Sublime  Porte,  and  Wurtemberg  (one  for  each 
of  those  Powers,)  to  whom  shall  be  added  Commissioners  from  the  three 
Danubian  Principalities,  whose  nomination  shall  have  been  approved  by 
the  Porte.  This  Commission,  which  shall  be  permanent:  1.  Shall  pre- 
pare regulations  of  navigation  and  river  police  :  2.  Shall  remove  the  im- 
pediments, of  whatever  nature  they  may  be,  which  still  prevent  the  ap- 
plication to  the  Danube  of  the  arrangements  of  the  Treaty  of  Vienna ; 
3.  Shall  order  and  cause  to  be  executed  the  necessary  works  throughout 
the  whole  course  of  the  river;  and  4.  Shall,  after  the  dissolution  of  the 
European  Commission,  see  to  maintaining  the  mouths  of  the  Danube  and 
the  neighbouring  parts  of  the  sea  in  a  navigable  state. 

ART.  XVIII. 

It  is  understood  that  the  European  Commission  shall  have  completed 
its  task,  and  that  the  River  Commission  shall  have  finished  the  works 
described  in  the  preceding  Article,  under  Nos.  1  and  2,  within  the  period 
of  two  years.  The  signing  Powers  assembled  in  Conference  having  been 
informed  of  that  fact,  shall,  after  having  placed  it  on  record,  pronounce 
the  dissolution  of  the  European  Commission,  and  from  that  time  the 
permanent  River  Commission  shall  enjoy  the  same  powers  as  those  with 
which  the  European  Commission  shall  have  until  then  been  invested. 

*ART.  XIX.  [*831] 

In  order  to  insure  the  execution  of  the  regulations  which  shall  have 
been  established  by  common  agreement,  in  conformity  with  the  princi- 
ples above  declared,  each  of  the  Contracting  Powers  shall  have  the  right 
to  station,  at  all  times,  two  light  vessels  at  the  mouths  of  the  Danube. 

ART.  XX. 

In  exchange  for  the  towns,  ports,  and  territories  enumerated  in  Article 
IV.  of  the  present  Treaty,  and  in  order  more  fully  to  secure  the  free- 
dom of  the  navigation  of  the  Danube,  His  Majesty  the  Emperor  of  all 
the  Russias  consents  to  the  rectification  of  his  frontier  in  Bessarabia. 

The  new  frontier  shall  begin  from  the  Black  Sea,  one  kilometre  to 
the  east  of  the  Lake  Bourna  Sola,  shall  run  perpendicularly  to  the 
Akerman  road,  shall  follow  that  road  to  the  Val  de  Trajan,  pass  to  the 
south  of  Bolgrad,  ascend  the  course  of  the  River  Yalpuck  to  the  Height 
of  Saratsika,  and  terminate  at  Katamori  on  the  Pruth.  Above  that  point 
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the  old  frontier  between  the  two  Empires  shall  not  undergo  any  modifica- 
tion. 

Delegates  of  the  Contracting  Powers  shall  fix,  in  its  details,  the  line 
of  the  new  frontier. 

ART  XXI. 

The  territory  ceded  by  Russia  shall  be  annexed  to  the  Principality  of 
Moldavia  under  the  suzerainty  of  the  Sublime  Porte. 

The  inhabitants  of  that  territory  shall  enjoy  the  rights  and  privileges 
secured  to  the  Principalities ;  and,  during  the  space  of  three  years,  they 
shall  be  permitted  to  transfer  their  domicile  elsewhere,  disposing  freely 
of  their  property. 

ART.  XXII. 

The  Principalities  of  Wallachia  and  Moldavia  shall  continue  to  enjoy 
under  the  suzerainty  of  the  Porte,  and  under  the  guarantee  of  the  Con- 
tracting Powers,  the  privileges  and  immunities  of  which  they  are  in 
possession.  No  exclusive  protection  shall  be  exercised  over  them  by 
any  of  the  guaranteeing  Powers.  There  shall  be  no  separate  right  of 
interference  in  their  internal  affairs. 


ART.  XXIII. 

The  Sublime  Porte  engages  to  preserve  to  the  said  Principalities  an 
independent  and  national  administration,  as  well  as  full  liberty  of  wor- 
ship, of  legislation,  of  commerce,  and  of  navigation. 

^e  laws  aQd  statutes  at  present  in  force  shall  be  revised.  In 
*order  to  establish  a  complete  agreement  in  regard  to  such  re- 
vision, a  Special  Commission,  as  to  the  composition  of  which  the  High 
Contracting  Powers  will  come  to  an  understanding  among  themselves, 
shall  assemble,  without  delay,  at  Bucharest,  together  with  a  commis- 
sioner of  the  Sublime  Porte. 

The  business  of  this  Commission  shall  be  to  investigate  the  present 
state  of  the  Principalities,  and  to  propose  bases  for  their  future  organiza- 
tion. 

ART.  XXIV. 

His  Majesty  the  Sultan  promises  to  convoke  immediately  in  each  of 
the  two  Provinces  a  Divan  ad  hoc,  composed  in  such  a  manner  as  to 
represent  most  closely  the  interests  of  all  classes  of  society.  These  Divans 
shall  be  called  upon  to  express  the  wishes  of  the  people  in  regard  to  the 
definite  organization  of  the  Principalities. 

An  instruction  from  the  congress  shall  regulate  the  relations  between 
the  Commission  and  these  Divans. 

ART.  XXV. 
Taking  into  consideration  the  opinion  expressed  by  the  two  Divans, 
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the  Commission  shall  transmit,  without  delay,  to  the  present  seat  of  the 
Conferences,  the  result  of  its  own  labours. 

The  final  agreement  with  the  Suzerain  Power  shall  be  recorded  in  a 
Convention  to  be  concluded  at  Paris  between  the  High  Contracting 
Parties ;  and  a  hatti-sherif,  in  conformity  with  the  stipulations  of  the 
Convention,  shall  constitute  definitively  the  organization  of  those  Pro- 
vinces, placed  thenceforward  under  the  collective  guarantee  of  all  the 
signing  Powers. 

ART.  XXVI. 

It  is  agreed  that  there  shall  be  in  the  Principalities  a  national  armed 
force,  organized  with  the  .view  to  maintain  the  security  of  the  interior, 
and  to  ensure  that  of  the  frontiers.  No  impediment  shall  be  opposed  to 
the  extraordinary  measures  of  defence  which,  by  agreement  with  the 
Sublime  Porte,  they  may  be  called  upon  to  take  in  order  to  repel  any  ex- 
ternal aggression. 

ART.  XXVII. 

If  the  internal  tranquillity  of  the  Principalities  should  be  menaced  or 
compromised,  the  Sublime  Porte  shall  come  to  an  understanding  with 
the  other  Contracting  Powers  in  regard  to  the  measures  to  be  taken  for 
maintaining  or  re-establishing  legal  order.  No  armed  intervention  can 
take  place  without  previous  agreement  between  those  Powers. 


*ART.  XXVIH.  [*833] 

The  Principality  of  Servia  shall  continue  to  hold  of  the  Sublime  Porte, 
in  conformity  with  the  Imperial  Hats  which  fix  and  determine  its  rights 
and  immunities,  placed  henceforward  under  the  collective  guarantee  of 
the  Contracting  Powers. 

In  consequence,  the  said  Principality  shall  preserve  its  independent 
and  national  administration,  as  well  as  full  liberty  of  worship,  of  legisla- 
tion, of  commerce,  and  of  navigation. 

ART.  XXIX. 

The  right  of  garrison  of  the  Sublime  Porte,  as  stipulated  by  anterior 
regulations,  is  maintained.  No  armed  intervention  can  take  place  in 
Servia  without  previous  agreement  between  the  High  Contracting  Powers. 


ART.  XXX. 

His  Majesty  the  Emperor  of  all  the  Russias  and  His  Majesty  the  Sul- 
tan maintain,  in  its  integrity,  the  state  of  their  possessions  in  Asia,  such 
as  it  legally  existed  before  the  rupture. 

In  order  to  prevent  all  local  dispute,  the  line  of  frontier  shall  be  veri- 
fied, and,  if  necessary,  rectified,  without  any  prejudice  as  regards  territory 
being  sustained  by  either  Party. 
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For  this  purpose  a  mixed  Commission,  composed  of  two  Russian  Com- 
missioners, two  Ottoman  Commissioners,  one  English  Commissioner,  and 
one  French  Commissioner,  shall  be  sent  to  the  spot  immediately  after  the 
re-establishment  of  diplomatic  relations  between  the  Court  of  Russia  and 
the  Sublime  Porte.  Its  labours  shall  be  completed  within  the  period  of 
eight  months  after  the  exchange  of  the  ratifications  of  the  present  Treaty. 


ART.  XXXI. 

The  territories  occupied  during  the  war  by  the  troops  of  their  Majesties 
the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  the 
Emperor  of  Austria,  the  Emperor  of  the  French,  and  the  King  of  Sar- 
dinia, according  to  the  terms  of  the  Conventions  signed  at  Constantinople 
on  the  twelfth  of  March,  one  thousand  eight  hundred  and  fifty-four, 
between  Great  Britain,  France,  and  the  Sublime  Porte ;  on  the  fourteenth 
of  June  of  the  same  year,  between  Austriaand  the  Sublime  Porte ;  and  on 
the  fifteenth  of  March,  one  thousand  eight  hundred  and  fifty-five,  between 
Sardinia  and  the  Sublime  Porte ;  shall  be  evacuated  as  soon  as  possible 
r*S3n  a^er  ^e  exchange  of  the  ratifications  of  the  present  Treaty. 
-I  The  *periods  and  the  means  of  execution  shall  form  the  object  of 
an  arrangement  between  the  Sublime  Porte  and  the  Powers  whose  troops 
have  occupied  its  territory. 

ART.  XXXII. 

Until  the  Treaties  or  Conventions  which  existed  before  the  war  between 
the  belligerent  Powers  have  been  either  renewed  or  replaced  by  new  Acts, 
commerce  of  importation  or  of  exportation  shall  take  place  reciprocally 
on  the  footing  of  the  regulations  in  force  before  the  war ;  and  in  all  other 
matters  their  subjects  shall  be  respectively  treated  upon  the  footing  of 
the  most  favoured  nation. 


ART.  XXXHI. 

The  Convention  concluded  this  day  between  their  Majesties  the  Queen 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  the  Emperor  of 
the  French,  on  the  one  part,  and  His  Majesty  the  Emperor  of  all  the 
Russias,  on  the  other  part,  respecting  the  Aland  Islands,  is  and  remains 
annexed  to  the  present  Treaty,  and  shall  have  the  same  force  and  validity 
as  if  it  formed  a  part  thereof. 


ART.  XXXIV. 

The  present  Treaty  shall  be  ratified,  and  the  ratifications  shall  be 
exchanged  at  Paris  in  the  space  of  four  weeks,  or  sooner  if  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seal  of  their  arms. 
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Done  at  Paris,  the  thirtieth  day  of  the  month  of  March,  in  the  year 
one  thousand  eight  hundred  and  fifty-six. 


L.S.) 
L.S. 

L.S. 
L.S. 
L.S. 

(L.S. 
(L.S. 
(L.S. 
(L.S. 
(L.S. 
(L.S. 
(L.S. 

(L.S. 

(L.S.) 


CLARENDON. 

COWLEY. 

BUOL-SCHAUENSTEIN. 

HUBNER. 

A.  WALEWSKI. 

BOURQUENEY. 

MANTEUPFEL. 

C.  M.  D'HATZFELDT. 

ORLOFF. 

BRUNNOW. 

C.  CAVOUR. 

DE  VlLLAMARINA. 

AALI. 

MEHEMMED  DJEMIL. 


*  ADDITIONAL  AND  TRANSITORY  ARTICLE.  [*835] 

The  stipulations  of  the  Convention  respecting  the  Straits,  signed  this 
day,  shall  not  be  applicable  to  the  vessels  of  war  employed  by  the  belli- 
gerent Powers,  for  the  evacuation,  by  sea,  of  the  territories  occupied  by 
their  armies ;  but  the  said  stipulations  shall  resume  their  entire  effect 
as  soon  as  the  evacuation  shall  be  terminated. 

Done  at  Paris,  the  thirtieth  day  of  the  month  of  March,  in  the  year 
one  thousand  eight  hundred  and  fifty-six. 


(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 

(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 
(L.S.) 

(L.S) 
(L.S.) 


CLARENDON. 

COWLEY. 

BUOL-SCHAUENSTEIN. 

HUBNER. 

A.  WALEWSKI. 

BOURQUENEY. 

MANTEUFFEL. 

C.  M.  D'HATZFELDT. 

ORLOFF. 
BRUNNOW. 
C.  CAVOUR. 

DE  VlLLAMARINA. 

AALI. 

MEHEMMED  DJEMIL. 


CONVENTIONS  ANNEXED  TO  THE  PRECEDING  TREATY. 

1. —  Convention  between  Her  Majesty,  the  Emperor  of  Austria,  the  Empe- 
ror of  the  French,  the  King  of  Prussia,  the  Emperor  of  Russia,  and 
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the  King  of  Sardinia, on  theone  part, respecting  the  Straits  of  the  Dar- 
danelles and  of  the  Bosphorus, 

Signed  at  Paris,  March  30,  1856. 
[Ratifications  exchanged  at  Paris,  April  27,  1856.] 

In  the  Name  of  Almighty  God. 

Their  Majesties  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Emperor  of  Austria,  the  Emperor  of  the  French,  the 
King  of  Prussia,  the  Emperor  of  all  the  Russias,  signing  Parties  to  the 
Convention  of  the  thirteenth  day  of  July,  one  thousand  eight  hundred 
and  forty-one,  and  His  Majesty  the  King  of  Sardinia,  wishing  to  record 
in  common  their  unanimous  determination  to  conform  to  the  ancient  rule 
of  the  Ottoman  Empire,  according  to  which  the  Straits  of  the  Dardanelles 
and  of  the  Bosphorus  are  closed  to  foreign  ships  of  war,  so  long  as  the 
Porte  is  at  Peace ; 

*Their  said  Majesties  on  the  one  part,  and  His  Majesty  the 
Sultan,  on  the  other,  have  resolved  to  renew  the  Convention  con- 
cluded at  London  on  the  thirteenth  day  of  July,  one  thousand  eight  hun- 
dred and  forty-one,  with  the  exception  of  some  modifications  of  detail 
which  do  not  affect  the  principle  upon  which  it  rests. 

In  consequence  their  said  Majesties  have  named  for  that  purpose  as 
their  Plenipotentiaries,  that  is  to  say,  &c. 

Who,  after  having  exchanged  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following  Articles  : — 

ARTICLE  I. 

His  Majesty  the  Sultan,  on  the  one  part,  declares  that  he  is  firmly  resolved 
to  maintain  for  the  future  the  principle  invariably  established  as  the 
ancient  rule  of  his  Empire,  and  in  virtue  of  which  it  has,  at  all  times, 
been  prohibited  for  the  ships  of  war  of  foreign  Powers  to  enter  the  Straits 
of  the  Dardanelles  and  of  the  Bosphorus ;  and  that,  so  long  as  the  Porte 
is  at  peace,  His  Majesty  will  admit  no  foreign  ship  of  war  into  the  said 
Straits. 

And  their  Majesties  the  Queen  of  the  United  Kingdom  of  Great 
Britain,  and  Ireland,  the  Empereor  of  Austria,  the  Emperor  of  the  French, 
the  King  of  Prussia,  the  Emperor  of  all  the  Russias,  and  the  King  of 
Sardinia,  on  the  other  part,  engage  to  respeet  this  determination  of  the 
Sultan,  and  to  conform  themselves  to  the  principle  above  declared. 

ART.  II. 

The  Sultan  reserves  to  himself,  as  in  past  times,  to  deliver  firmans  of 
passage  for  light  vessels  under  flag  of  war,  which  shall  be  employed, 
as  is  usual,  in  the  service  of  the  Missions  of  Foreign  Powers. 

ART.  III. 
The  same  exception  applies  to  the  light  vessels  under  flag  of  war, 
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which  each  of  the  Contracting  Powers  is  authorized  to  station  at  the 
mouths  of  the  Danube,  in  order  to  secure  the  execution  of  the  regulations 
relative  to  the  liberty  of  that  river,  and  the  number  of  which  is  not  to 
exceed  two  for  each  Power. 

ART.  IV. 

The  present  Convention  annexed  to  the  General  Treaty  signed  at  Paris 
this  day,  shall  be  ratified,  and  the  ratifications  shall  be  exchanged  in  the 
space  of  four  weeks,  or  sooner  if  possible. 

*In  witness  whereof  the  respective  Plenipotentiaries  havesigned  r^Qoy-i 
the  same,  and  have  affixed  thereto  the  seal  of  their  arms. 

Done  at  Paris,  the  thirtieth  day  of  the  mouth  of  March,  in  the  year 
one  thousand  eight  hundred  and  fifty-six. 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 

(L.S.)  BUOL-SCHAUENSTEIN. 

HUBNER. 

A.  WALEWSKI. 

BOURQUENEY. 

MANTEUFFEL. 


L.S. 
(L.S. 
(L.S. 
(L.S. 


L.S.)  C.  M.  D'HATZFELDT. 

(L.S.)  ORLOFF. 

(L.S.)  BRUNNOW. 

(L.S.)  C.  CAVOUR. 

(L.S.)  DE  VlLLAMARINA. 

L.S.)  AALI. 

L.S.)  MEHEMMED  DJEMIL. 


2. —  Convention  between  the  Emperor  of  Russia  and  the  Sultan,  limiting 
their  Naval  Force  in  the  Black  Sea. 

Signed  at  Paris,  March  30,  1856. 

{Ratifications  exchanged  at  Paris,  April  27,  1856."] 
In  the  Name  of  Almighty  God. 

His  Majesty  the  Emperor  of  all  the  Russias,  and  His  Imperial  Majesty 
the  Sultan,  taking  into  consideration  the  principle  of  the  neutralization 
of  the  Black  Sea,  established  by  the  preliminaries  contained  in  the  Pro- 
tocol No.  1,  signed  at  Paris  on  the  twenty-fifth  of  February,  of  the 
present  year,  and  wishing,  in  consequence,  to  regulate  by  common  agree- 
ment the  number  and  the  force  of  the  light  vessels  which  they  have  re- 
served to  themselves  to  maintain  in  the  Black  Sea  for  the  service  of  their 
coasts,  have  resolved  to  sign,  with  that  view,  a  special  Convention,  and 
have  named  for  that  purpose,  &c. 

Who,  after  having  exchanged  their  full  powers,  found  in  good  and  due 
form,  have  agreed  upon  the  following  Articles  :— 


588  PHILLIMORK   .ON    INTERNATIONAL    LAW. 

ARTICLE  I. 

The  High  Contracting  Parties  mutually  engage  not  to  have  in  the 
Black  Sea  any  other  vessels  of  war  than  those  of  which  the  number,  the 
force,  and  the  dimensions  are  hereinafter  stipulated. 

[*838]  *ART.  II. 

The  High  Contracting  Parties  reserve  to  themselves  each  to  maintain 
in  that  sea  six  steam  vessels  of  fifty  metres  in  length  at  the  line  of  floata- 
tion, of  a  tonnage  of  eight  hundred  tons  at  the  maximum,  and  four  light 
steam  or  sailing  vessels  of  a  tonnage  which  shall  not  exceed  two  hundred 
tons  each. 

ART.  III. 

The  present  Convention  annexed  to  the  General  Treaty  signed  at  Paris 
this  day,  shall  be  ratified,  and  the  ratifications  shall  be  exchanged  in  the 
space  of  four  weeks,  or  sooner  if  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  affixed  thereto  the  seal  of  their  arms. 

Done  at  Paris  the  thirtieth  day  of  the  month  of  March,  in  the  year 
one  thousand  eight  hundred  and  fifty-six. 

(L.S.)  ORLOFF. 

(L.S.)  BRTJNNOW. 

(L.S.)  AALI. 

(L.S.)  MEHEMMED  DJEMIL. 


3. —  Convention  between  Her  Majesty,  the  Emperor  of  the  French,  and 
the  Emperor  of  Russia,  respecting  the  Aland  Islands. 

Signed  at  Paris,  March  30,  1856. 

[Ratifications  exchanged  at  Paris,  April  27,  1856.] 
In  the  Name  of  Almighty  God. 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  His  Majesty  the  Emperor  of  the  French,  and  His  Majesty  the 
Emperor  of  all  the  Russias,  wishing  to  extend  to  the  Baltic  Sea  the  har- 
mony so  happily  re-established  between  them  in  the  East,  and  thereby 
to  consolidate  the  benefits  of  the  general  peace,  have  resolved  to  conclude 
a  Convention,  and  have  named  for  that  purpose,  &c. 

Who,  after  having  exchanged  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following  Articles  : — 

ARTICLE  I. 

His  Majesty  the  Emperor  of  all  the  Russias,  in  order  to  respond  to  the 
desire  which  haa  been  expressed  to  him  by  their  Majesties  the  Queen  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  the  Emperor  of 
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the  French,  declares  that  the  Aland  Islands  shall  not  be  fortified,  and 
that  no  military  or  naval  establishment  shall  be  maintained  or  created 
there. 

*ART.  II.  [*839] 

The  present  Convention  annexed  to  the  General  Treaty  signed  at  Paris 
this  day,  shall  be  ratified,  and  the  ratifications  shall  be  exchanged  in  the 
space  of  four  weeks,  or  sooner  if  possible. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seal  of  their  arms. 

Done  at  Paris,  the  thirtieth  day  of  the  month  of  March,  in  the  year 
one  thousand  eight  hundred  and  fifty-six. 

(L.S.)  CLARENDON. 

(L.S.)  COWLEY. 


(L.S. 
(L.S. 
(L.S. 
(L.S.)  BRUNNOW. 


A.  WALEWSKI. 

BOURQUENET. 

ORLOFF. 
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FIRMAN  AND  HATTI-SHERIF  BY  THE  SULTAN,  RELATIVE  TO  PRIVILEGES 
AND  KEFORMS  IN  TURKEY. 

Lord  Stratford  de  Redcliffe  to  the  Earl  of  Clarendon. 
(Received  March  5.) 

(Extract.)  Constantinople,  February  21,  1856. 

INCLOSED  herewith  in  Turkish  and  French  are  printed  copies  of  the 
Sultan's  firman,  and  hatti-sheriff,  on  the  subject  of  privileges  and  reforms. 

The  French  publication  is  considered  as  official,  and  I  received  the 
copies  in  that  language  from  Fuad  Pasha. 

Inclosure. 
Firman. 

Qu'il  soit  fait  en  conformite  du  Let  it  be  done  as  herein  set  forth, 
contenu. 

A  vous,  mon  Grand  Vizir,  Mehe-  To  you,  my  Grand  Vizier,  Mehe- 

med  Ernin  Aali  Pacha,  decore  de  med  Emin  Aali  Pasha,  decorated 

mon  Ordre  Imperial  du  Medjidiye"  with  my  Imperial  Order  of  the  Med- 

de  la  premiere  classe  et  de  1'Ordre  jidiye,  of  the  first  class,  and  with 

du  Merite  Personnel ;  que  Dieu  the  Order  of  Personal  Merit ;  may 

vous  accorde  la  grandeur  et  double  God  grant  to  you  greatness  and  in- 

votre  pouvoir  !  crease  your  power ! 
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*Mon  desir  le  plus  Cher 
L  "  J  a  toujours  etc"  d'assurer  le 
bonheur  de  toutes  les  classes  des 
sujets  que  la  Divine  Providence  a 
places  sous  mon  sceptre  Imperial,  et, 
clepuis  mon  avenement  au  Trone, 
je  n'ai  cesse  de  faire  tous  mes  efforts 
dans  ce  but. 

Graces  en  soient  rendues  au  Tout- 
Puissant,  ces  efforts  incessants  ont 
de"jtl  porte  des  fruits  utiles  et  nom- 
breux.  De  jour  en  jour  le  bonheur 
de  la  nation  et  la  richesse  de  mes 
Etats  vont  en  augmentant. 

De"sirant  aujourd'hui  renouveler 
et  elargir  encore  les  reglements  nou- 
veaux  institues  dans  le  but  d'arriver 
a  obtenir  un  etat  de  choses  conforme 
a-  la  dignite  de  mon  Empire  et  h  la 
position  qu'il  occupe  parmi  les  na- 
tions civilise'es,  et  les  droits  de  mon 
Empire  ayant  aujourd'hui,  par  la 
fidelite  et  les  louables  efforts  de  tous 
ines  sujets  et  par  le  concours  bien- 
veillant  et  amical  des  Grandes  Puis- 
sances, mes  nobles  alliees,  re§u  de 
1'exterieur  une  consecration  qui  doit 
etre  le  commencement  d'une  ere 
nouvelle,  je  veux  en  augmenter  le 
bien-etre  et  la  prosperite  interieure, 
obtenir  le  bonheur  de  tous  mes 
sujets,  qui,  &  mes  yeux,  sont  tous 
e"gaux  et  me  sont  e"galetnent  chers, 
et  qui  sont  unis  entre  eux  par  des 
rapports  cordiaux  de  patriotisme,  et 
assurer  les  moyens  de  faire  de  jour 
en  jour  croitre  la  prosperite  de  mon 
Empire. 

J'ai  done  re"solu  et  j'ordonne  la 
mise  &  execution  des  mesures  sui- 
vantes : 

Les  garanties  promises  de  notre 
part  a  tous  les  sujets  de  mon  Empire 
r*sn  ~\  *Par  ^e  Hatt-i-IIumaiioun  de 
-1  Grul-Hane"  et  en  conformite 
du  Tanzimat,  sans  distinction  de 
classes  ni  de  culte,  pour  la  securite 
de  leurs  personnes  et  de  leurs  biens, 
etpour  la  conservation  de  leur  hon- 


It  has  always  been  my  most  ear- 
nest desire  to  insure  the  happiness 
of  all  classes  of  the  subjects  whom 
Divine  Providence  has  placed  under 
my  Imperial  sceptre,  and  since  my 
accession  to  the  Throne  I  have  not 
ceased  to  direct  all  my  efforts  to 
the  attainment  of  that  end. 

Thanks  to  the  Almighty,  these 
unceasing  efforts  have  already  been 
productive  of  numerous  useful  re- 
sults. From  day  to  day  the  happi- 
ness of  the  nation  and  the  wealth 
of  my  dominions  go  on  augmenting. 

It  being  now  my  desire  to  renew 
and  enlarge  still  more  the  new  in- 
stitutions ordained  with  the  view  of 
establishing  a  state  of  things  con- 
formable with  the  dignity  of  my  Em- 
pire and  the  position  which  it  occu- 
pies among  civilized  nations,  and 
the  rights  of  my  Empire  having, 
by  the  fidelity  and  praiseworthy 
efforts  of  all  my  subjects,  and  by 
the  kind  and  friendly  assistance  of 
the  great  Powers,  my  noble  allies, 
received  from  abroad  a  confirmation 
which  will  be  the  commencement 
of  a  new  era,  it  is  my  desire  to  aug- 
ment its  well-being  and  prosperity, 
to  effect  the  happiness  of  all  my 
subjects,  who  in  my  sight  are  all 
equal,  and  equally  dear  to  me,  and 
who  are  united  to  each  other  by 
the  cordial  ties  of  patriotism,  and 
to  insure  the  means  of  daily  increas- 
ing the  prosperity  of  my  Empire. 

I  have  therefore  resolved  upon 
and  I  order  the  execution  of  the 
following  measures : 

The  guarantees  promised  on  our 
pai't  by  the  Hatt-i-Huma'ioun  of 
Gul-Hane",  and  in  conformity  with 
the  Tanzimat,  to  all  the  subjects 
of  my  Empire,  without  distinc- 
tion of  classes  or  of  religion,  for 
the  security  of  their  persons  and 
property  and  the  preservation  of 
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neur,  sont  aujourd'hui  confirmees 
et  consolidees ;  et,  pour  qu'elles  re- 
9oivent  leur  plein  et  entier  effet, 
des  mesures  efficaces  seront  prises. 

Tous  les  privileges  et  immunites 
spirituels  accorde's  ab  antiquo  de  la 
part  de  rues  ancetres,  et  &  des  dates 
posterieures,  k  toutes  les  commu- 
nautes  Chretiennes  ou  d'autres  rites 
non  Musulmans  £tablis  dans  mon 
Empire  sous  mon  egide  protectrice, 
seront  confirmes  et  maintenus. 

Chaque  communaute  Chretienne 
ou  d'autre  rite  non-Musulman,  sera 
tenue,  dans  un  de"lai  fixe  et  avec  le 
concours  d'une  Commission  formee 
ad  hoc  dans  son  sein,  de  proceder, 
avec  ma  haute  approbation  et  sous 
la  surveillance  de  ma  Sublime  Porte, 
a  1'ezamen  de  ses  immunites  et  pri- 
vileges actuels,  et  d'y  discuter  et 
soumettre  a  ma  Sublime  Porte  les 
reformes  exigees  par  le  progres  des 
lumieres  et  du  temps.  Les  pou- 
voirs  concedes  aux  Patriarches  et 
aux  Eveques  des  rites  Chretiens 
par  le  Sultan  Mahomet  II  et  ses 
successeurs,  seront  mis  en  harmonie 
avec  la  position  nouvelle  que  mes 
intentions  genereuses  et  bienveil- 
lantes  assurent  a.  ces  cominun- 
autes. 

Le  principe  de  la  nomination  a 
vie  des  Partriarches,  apres  la  revi- 
sion des  reglements  d'election  au- 
jourd'hui en  vigueur,  sera  exacte- 
ment  applique  *conformement  a  la 
teneur  de  leurs  firmans  d'investi- 
ture. 

Les  Patriarches,  les  Metropoli- 
tans, Archeveques.  Eveques,  et 
Rabins  seront  assermentes  k  leur 
entree  en  fonctions,  d'apres  une 
forniule  concertee  en  commun  entre 
ma  Sublime  Porte  et  les  chefs  spirit- 
uels des  diverses  communautes.  Les 
redevances  ecclesiastiques,  de  quel- 
que  forme  et  nature  qu'elles  soient, 


their  honour,  are  to-day  confirmed 
and  consolidated,  and  efficacious 
measures  shall  be  taken  in  order 
that  they  may  have  their  full  and 
entire  effect. 

All  the  privileges  and  spiritual 
immunities  granted  by  my  ancestors 
ab  antiquo,  and  at  subsequent  dates, 
to  all  Christian  communities  or  other 
non-Mussulman  persuasions  esta- 
blished in  my  Empire  under  my 
protection,  shall  be  confirmed  and 
maintained. 

Every  Christian  or  other  non- 
Mussulman  community  shall  be 
bound,  within  a  fixed  period,  and 
with  the  concurrence  of  a  Commis- 
sion, composed  ad  hoc  of  members 
of  its  own  body,  to  proceed,  with 
my  high  approbation  and  under  the 
inspection  of  my  Sublime  Porte,  to 
examine  into  its  actual  immunities 
and  privileges,  and  to  discuss  and 
submit  to  my  Sublime  Porte  the 
reforms  required  by  the  progress  of 
civilization  and  of  the  age.  The 
powers  conceded  to  the  Christian 
Patriarchs  and  Bishops  by  the  Sul- 
tan Mahomet  II.  and  his  successors, 
shall  be  made  to  harmonize  with 
the  new  position  which  my  gene- 
rous and  beneficent  intentions  in- 
sure to  these  communities. 

The  principle  of  nominating  the 
Patriarchs  for  life,  after  the  revision 
of  the  rules  of  election  now  in  force, 
shall  be  exactly  carried  out,  con- 
formably to  the  tenor  of 
their  firmans  of  investiture. 


ojo-i 


The  Patriarchs,  Metropolitans, 
Archbishops,  Bishops,  and  Rabbins 
shall  take  an  oath  on  their  entrance 
into  office  according  to  a  form  agreed 
upon  in  common  by  my  Sublime 
Porte  and  the  spiritual  heads  of  the 
different  religious  communities. 
The  ecclesiastical  dues,  of  whatever 
sort  or  nature  they  be,  shall  be  abo- 
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seront  supprimees  ct  remplacees  par 
la  fixation  des  revenus  des  Patri- 
arches  et  chefs  des  communautes 
et  par  1'allocation  de  traitements  et 
de  salaires  equitablement  propor- 
tionnes  &  1'importance,,  au  rang  et 
&  la  dignite  des  divers  membres  du 
clerge. 

II  ne  sera  porte"  aucune  atteinte 
aux  proprietes  mobilieres  et  immo- 
bilieres  des  divers  clerge"s  Chre- 
tiens ;  toutefois,  1'administration 
temporelle  des  communautes  Chre- 
tien nes  ou  d'autres  rites  non-Mus- 
ulmans,  sera  place'e  sous  la  sauve- 
garde  d'une  Assemblee,  choisie  dans 
le  sein  de  chacune  des  dites  com- 
munautes, parmi  les  membres  du 
clerge"  et  les  laics. 

Dans  les  villes,  bourgades  et  vil- 
lages ou  la  population  appartiendra 
en  totalite  au  rneme  culte,  il  ne  sera 
apporte"  aucune  entrave  a  la  repara- 
tion, d'apres  leur  plan  primitif,  des 
edifices  destines  au  culte,  aux  e"coles, 
aux  hopitaux  et  aux  cimitieres. 

Les  plans  de  ces  divers  Edifices, 
en  cas  direction  nouvelle,  ap- 
prouve"s  par  les  Patriarches  ou  chefs 
de  communautes,  devront  etre  sou- 
mis  &  ma  Sublime  Porte,  qui  les 
*approuvera  par  mon  ordre 
Imperial,  ou  fera  ses  obser- 
vations dans  un  de"lai  determine. 

Chaque  culte,  dans  les  localites 
ou  ne  se  trouveront  pas  d'autres 
confessions  religieuses,  ne  sera  sou- 
mis  a  aucune  espece  de  restriction 
dans  la  manifestation  publique  de 
sa  religion. 

Dans  les  villes,  bourgades  et 
villages  ou  les  cultes  sont  melanges, 
chaque  communaute,  habitant  un 
quartier  distinct,  pourra  egalement, 
en  se  conformant  aux  prescriptions 
ci-dessus  indiquees  reparer  et  con- 
solider  ses  eglises,  ses  hopitaux, 


lished  and  replaced  by  fixed  reve- 
nues for  the  Patriarchs  and  heads 
of  communities,  and  by  the  alloca- 
tion of  allowances  and  salaries  equi- 
tably proportioned  to  the  import- 
ance of  the  rank  and  the  dignity 
of  the  different  members  of  the 
clergy. 

The  property,  real  or  personal,  of 
the  different  Christian  ecclesiastics 
shall  remain  intact;  the  temporal 
administration  of  the  Christian  or 
other  non-Mussulman  communities 
shall,  however,  be  placed  under  the 
safeguard  of  an  Assembly  to  be 
chosen  from  among  the  members, 
both  ecclesiastics  and  laymen,  of 
the  said  communities. 

In  the  towns,  small  boroughs, 
and  villages,  where  tbe  whole  popu- 
lation is  of  the  same  religion,  no 
obstacle  shall  be  offered  to  the  re- 
pair, according  to  their  original 
plan,  of  buildings  set  apart  for  re- 
ligious worship,  for  schools,  for  hos- 
pitals, and  for  cemeteries. 

The  plans  of  these  different  build- 
ings, in  case  of  their  new  erection, 
must,  after  having  been  approved 
by  the  Patriarchs  or  heads  of  com- 
munities, be  submitted  to  rny  Sub- 
lime Porte,  which  will  approve  of 
them  by  my  Imperial  order,  or 
make  known  its  observations  upon 
them  within  a  certain  time. 

Each  sect,  in  localities  where 
there  are  no  other  religious  deno- 
minations, shall  be  free  from  every 
species  of  restraint  as  regards  the 
public  exercise  of  its  religion. 

In  the  towns,  small  boroughs, 
and  villages  where  different  sects 
are  mingled  together,  each  commu- 
nity, inhabiting  a  distinct  quarter, 
shall,  by  conforming  to  the  above- 
mentioned  ordinances,  have  equal 
power  to  repair  and  improve  its 
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ses  e"coles  et  ses  ciinitieres.  Lors- 
qu'il  s'agira  de  la  construction 
d' edifices  nouveaux,  1'autorisation 
ne'cessaire  sera  demandee  par  1'or- 
gane  des  Patriarches  ou  chefs  des 
communaute's  &  ma  Sublime  Porte, 
qui  preudra  une  decision  souve- 
raine,  en  accordant  cette  autorisa- 
tion,  amoins  d'obstacles  administra- 
tifs.  L'intervention  de  1'autorite 
administrative  dans  tous  les  actes 
de  cette  nature  sera  entierement 
gratuite.  Ma  Sublime  Porte  pren- 
dra  des  mesures  energiques  pour 
assurer  k  chaque  culte,  quel  que 
soit  le  nombre  de  ses  adherens,  la 
pleine  liberte  de  son  exercice. 


Toute  distinction  ou  appellation 
tendant  a  rendre  une  classe  quel- 
conque  des  sujets  de  mon  Empire 
inferieure  k  une  autre  classe,  k 
raison  du  culte,  de  la  langue  ou  de 
la  race,  sera  5,  jamais  effacee  du 
Protocole  Administratif.  Les  lois 
seviront  contre  *l'usage,  entre  par- 
ticuliers  ou  de  la  part  des  autorites, 
de  toute  qualification  injurieuse  ou 
blessante. 

Vu  que  tous  les  cultes  sont  et 
seront  librement  pratique's  dans 
mes  Etats,  aucun  sujet  de  mon 
Empire  ne  sera  gene  dans  1'exer- 
cice  de  la  religion  qu'il  professe  et 
ne  sera  d'aucune  maniere  inquiete 
a  cet  egard.  Personne  ne  pourra 
etre  contraint  &  changer  de  reli- 
gion. 

La  nomination  et  le  choix  de 
tous  les  fonctionnaires  et  autres 
employes  de  mon  Empire,  etant 
entierement  dependante  de  ma  vo- 
lonte  souveraine,  tous  les  sujets  de 
mon  Empire,  sans  distinction  de 
nationalite,  seront  admissibles  aux 
emplois  publics  et  aptes  a  les  oc- 
cuper,  selon  leurs  capacites  et  leurs 
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churches,  its  hospitals,  its  schools, 
and  its  cemeteries.  When  there 
is  question  of  the  erection  of  new 
buildings,  the  necessary  authority 
must  be  asked  for  through  the  me- 
dium of  the  Patriarchs  and  heads 
of  communities  from  my  Sublime 
Porte,  which  will  pronounce  a 
sovereign  decision  according  that 
authority,  except  in  the  case  of 
administrative  obstacles.  The  in- 
tervention of  the  administrative 
authority  in  all  measures  of  this 
nature  will  be  entirely  gratuitous. 
My  Sublime  Porte  will  take  ener- 
getic measures  to  insure  to  each 
sect,  whatever  be  the  number  of 
its  adherents,  entire  freedom  in  the 
exercise  of  its  religion. 

Every  distinction  or  designation 
tending  to  make  any  class  whatever 
of  the  subjects  of  my  Empire  in- 
ferior to  another  class,  on  account 
of  their  religion,  language,  or  race, 
shall  be  for  ever  effaced  from  the 
Administrative  Protocol.  The  laws 
shall  be  put  in  force  against 
the  use  of  any  injurious  or 
offensive  term,  either  among  private 
individuals  or  on  the  part  of  the 
authorities. 

As  all  forms  of  religion  are  and 
shall  be  freely  professed  in  my  do- 
minions, no  subject  of  my  Empire 
shall  be  hindered  in  the  exercise  of 
the  religion  that  he  professes,  nor 
shall  be  in  any  way  annoyed  on 
this  account.  No  one  shall  be 
compelled  to  change  their  religion. 

The  nomination  and  choice  of 
all  functionaries  and  other  employes 
of  my  Empire  being  wholly  de- 
pendent upon  my  sovereign  will, 
all  the  subjects  of  my  Empire, 
without  distinction  of  nationality, 
shall  be  admissible  to  public  em- 
ployments, and  qualified  to  fill 
them  according  to  their  capacity 
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merites,  et  conformement  h  des 
regies  d'une  application  gene"rale. 

Tous  les  sujets  de  mon  Empire 
seront  indistinctement  regus  dans 
les  Ecoles  Civiles  et  Militaires  du 
Gouvernement,  s'ils  remplissent 
d'ailleurs  les  conditions  d'age  et 
d'examen  spe'cifie'es  dans  les  Regle- 
ments  Organiques  des  dites  Ecoles. 
De  plus,  chaque  communaute"  est 
autorisee  11  etablir  des  Ecoles  Pub- 
liques  de  Sciences,  d'Arts  et  1'In- 
dustrie.  Seuleinent  le  mode  d'en- 
seignement  et  le  choix  des  profes- 
seurs  dans  les  Ecoles  de  cette 
categoric,  seront  sous  le  controle 
d'un  Conseil  Mixte  d'Instruction 
Publique,  dont  les  membres  seront 
nomines  par  un  ordre  souverain  de 
ma  part. 

Toutes  les  affaires  commerciales, 
r*»4Fn  correctionnelles  et  *crimi- 
-I  uelles  entre  des  Musul- 
mans  et  des  sujets  Chretiens  ou 
autres  non-Musulmans,  ou  bien 
des  Chretiens  ou  autres  de  rites 
differents  non-Musulmans,  seront 
deferees  £i  des  Tribunaux  Mixtes. 

L'audience  de  ces  tribunaux 
sera  publique;  les  parties  seront 
raises  en  presence  et  produiront 
leurs  temoins,  dont  les  depositions 
seront  regues  indistinctement,  sous 
un  serrnent  prete"  selon  la  loi  reli- 
gieuse  de  chaque  culte. 

Les  proems  ayant  trait  aux  affaires 
civiles  continueront  d'etre  pub- 
liquement  juges,  d'apres  les  lois  et 
les  reglements,  par  devant  les  Con- 
seils  Mixtes  des  Provinces,  en 
presence  du  Gouverneur  et  du  Juge 
du  lieu.  Les  proces  civils  spe- 
ciaux,  comme  ceux  de  succession 
ou  autres  de  ce  genre,  entre  les 
sujets  d'un  meme  rite  Chretien  ou 
autre  non-Musulman,  pourront,  k 
leur  demande,  etre  euvoyes  par 


and  merit,  and  conformably  with 
rules  to  be  generally  applied. 

All  the  subjects  of  my  Empire, 
without  distinction,  shall  be  re- 
ceived into  the  Civil  and  Military 
Schools  of  the  Government,  if  they 
otherwise  satisfy  the  conditions  as 
to  age  and  examination  which  are 
specified  in  the  Organic  Regula- 
tions of  the  said  schools.  More- 
over, every  community  is  authorized 
to  establish  Public  Schools  of 
Science,  Art,  and  Industry.  Only 
the  method  of  instruction  and  the 
choice  of  professors  in  schools  of 
this  class  shall  be  under  the  con- 
trol of  a  Mixed  Council  of  Public 
Instruction,  the  members  of  which 
shall  be  named  by  my  sovereign 
command. 

All  commercial,  correctional,  and 
criminal  suits  between  Mussulmans 
and  Christian  or  other  non-Mussul- 
man subjects,  or  between  Christians 
or  other  non-Mussulmans  of  differ- 
ent sects,  shall  be  referred  to  Mixed 
Tribunals. 

The  proceedings  of  these  tribu- 
nals shall  be  public;  the  parties 
shall  be  confronted,  and  shall  pro- 
duce their  witnesses,  whose  testi- 
mony shall  be  received,  without 
distinction,  upon  an  oath  taken  ac- 
cording to  the  religious  law  of  each 
sect. 

Suits  relating  to  civil  affairs  shall 
continue  to  be  publicly  tried,  ac- 
cording to  the  laws  and  regulations, 
before  the  Mixed  Provincial  Coun- 
cils, in  the  presence  of  the  governor 
and  judge  of  the  place.  Special 
civil  proceedings,  such  as  those  re- 
lating to  successions  or  others  of 
that  kind,  between  subjects  of  the 
same  Christian  or  other  non-Mus- 
sulman faith,  may,  at  the  request 
of  the  parties,  be  sent  before  the 
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devant  les  Conseils  des  Patriarches 
ou  des  couimunautes. 

Les  lois  penales,  correctionnelles, 
commerciales  et  les  regies  de  pro- 
cedure a  appliquer  dans  les  Tribu- 
naux  Mixtes  seront  completees  le 
plus  tot  possible  et  codifiees.  II  en 
sera  public  des  traductions  dans 
tontes  les  langues  en  usage  dans 
1'Ernpire. 

II  sera  precede  dans  le  plus  bref 
delai  possible,  a  la  reforme  du  sys- 
teme  penitentiaire,  dans  son  appli- 
cation aux  maisons  de  detention, 
de  punition  ou  de  correction,  et 
autres  etablissements  de  meme  na- 
ture, afin  de  concilier  les  droits  de 
*l'humanite  avec  ceux  de  la  jus- 
tice. Aucune  peine  corporelle, 
rneme  dans  les  prisons,  ne  pourra 
etre  appliquee  que  conformement  k 
des  regletnents  disciplinaires  ema- 
nes  de  ma  Sublime  Porte,  et  tout 
ce  qui  resemblerait  a  la  torture  sera 
radicalement  aboli. 

Les  infractions  h  ce  sujet  seront 
s6verement  reprime'es,  et  entraine- 
ront  en  outre,  de  plein  droit,  la 
punition,  en  conformite  du  Code 
Criminel,  des  autorites  qui  les  aura- 
ient  ordonnees  et  des  agents  qui 
les  auraient  commises. 

L'organisation  de  la  police  dans 
la  capitale,  dans  les  villes  de  pro- 
vince et  dans  les  campagnes,  sera 
re'vise'e  de  fa§on  a  donner  a  tous  les 
sujets  paisibles  de  mon  Empire,  les 
ga ran  ties  les  plus  fortes  de  securite 
quant  a  leurs  person nes  et  a  leurs 
biens. 

L'egalite  des  impots  entrainant 
I'egalite'  des  charges,  comme  celle 
des  devoirs  entraine  celle  des  droits, 
les  sujets  Chretiens  et  des  autres 
rites  non-Musulmans  devront,  ainsi 
qu'il  a  e"te  anterieurement  resolu, 
aussi  bien  que  les  Musulmans, 
satisfaire  aux  obligations  de  la  Loi 


Councils  of  the  Patriarchs  or  of  the 
communities. 

Penal,  correctional,  and  commer- 
cial laws,  and  rules  of  procedure 
for  the  Mixed  Tribunals,  shall  be 
drawn  up  as  soon  as  possible,  and 
formed  into  a  code.  Translations 
of  them  shall  be  published  in  all 
the  languages  current  in  the  Em- 
pire. 

Proceedings  shall  be  taken,  with 
as  little  delay  as  possible,  for  the 
reform  of  the  penitentiary  system 
as  applied  to  houses  of  detention, 
punishment  or  correction,  and  other 
establishments  of  like  nature,  so  as 
to  reconcile  the  rights  of  humanity 
with  those  of  justice.  Cor- 
poral  punishment  shall  not 
be  administered,  even  in  the  pri- 
sons, except  in  conformity  with  the 
disciplinary  regulations  established 
by  my  Sublime  Porte,  and  every- 
thing that  resembles  torture  shall 
be  entirely  abolished. 

Infractions  of  the  law  in  this 
particular  shall  be  severely  re- 
pressed, and  shall  besides  entail,  as 
of  right,  the  punishment,  in  con- 
formity with  the  Civil  Code,  of 
the  authorities  who  may  order  and 
of  the  agents  who  may  commit 
them. 

The  organization  of  the  police  in 
the  capital,  in  the  provincial  towns, 
and  in  the  rural  districts,  shall  be 
revised  in  such  a  manner  as  to  give 
to  all  the  peaceable  subjects  of  my 
Empire  the  strongest  guarantees 
for  the  safety  both  of  their  persons 
and  property. 

The  equality  of  taxes  entailing 
equality  of  burdens,  as  equality  of 
duties  entails  that  of  rights,  Chris- 
tian subjects,  and  those  of  other 
non-Mussulman  sects,  as  it  has  been 
already  decided,  shall,  as  well  as 
Mussulmans,  be  subject  to  the  obli- 
gations of  the  Law  of  Recrutement. 
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de  Recrutement.  Le  principe  du 
remplacement  ou  du  rachat  sera 
admis.  II  sera  public",  dans  le 
plus  bref  delai  possible,  une  loi 
complete  sur  le  mode  d'admission 
et  de  service  des  sujets  Chretiens 
et  d'autres  rites  non-Musulmans 
dans  I'arm^e. 

II  sera  proce'de'  a.  une  re"forme 
dans  la  composition  des  Conseils 
Provinciaux  et  Communaux  pour 
?aran^r  1*  *sincerite"  des 
choix  des  Delegue's  des 
communaute's  Musulmans,  Chre*- 
tiennes  et  autres,  et  la  liberte  des 
votes  dans  les  Conseils.  Ma  Sub- 
lime Porte  avisera  &  1'emploi  des 
moyens  les  plus  efficaces  de  con- 
naitre  e"xactement  et  de  controler 
le  re"sultat  des  deliberations  et  des 
.decisions  prises. 

Comme  les  lois  qui  re*gisscnt 
Tachat,  la  vente  et  la  disposition 
des  propriete's  immobilieres  sont 
,eommunes  a  tous  les  sujets  de  mon 
Empire,  il  pourra  £tre  permis  aux 
etrangers  de  posse"der  des  proprietes 
foneieres  dans  mes  Etats,  en  se  con- 
formant aux  lois  et  aux  re*glements 
de  police,  en  acquittant  les  memes 
charges  que  les  indigenes  et  apres 
que  des  arrangements  auront  eu  lieu 
avec  les  Puissances  e"trangeres. 

Les  impots  sont  cxigibles  au 
,meme  titre  de  tous  les  sujets  de  mon 
Empire,  sans  distinction  de  classe 
ni  de  culte.  On  avisera  aux  moyens 
les  plus  prompts  et  les  plus  e"nergi- 
ques  de  corriger  les  abus  dans  la 
perception  des  impots  et  notamment 
des  dimes.  Le  systeine  de  la  per- 
ception directe  sera,  successivement 
et  aussitot  que  faire  se  pourra,  sub- 
stitue  au  regime  des  fermes  dans 
toutes  les  branches  des  revenus  de 
1'Etat.  Tant  que  ce  systeme  de- 
meurera  en  vigueur,  il  sera  interdit, 
sous  les  peines  les  plus  severes,  a 


The  principle  of  obtaining  substi- 
tutes, or  of  purchasing  exemption, 
shall  be  admitted.  A  complete 
law  shall  be  published,  with  as 
little  delay  as  possible,  respecting 
the  admission  into  and  service  in 
the  army  of  Christian  and  other 
non-Mussulman  subjects. 

Proceedings  shall  be  taken  for  a 
reform  in  the  constitution  of  the 
Provincial  and  Communal  Coun- 
cils, in  order  to  ensure  fairness  in 
the  choice  of  the  Deputies  of  the 
Mussulman,  Christian,  and  other 
communities,  and  freedom  of  voting 
in  the  Councils.  My  Sublime  Porte 
will  take  into  consideration  the 
adoption  of  the  most  effectual  means 
for  ascertaining  exactly  and  for 
controlling  the  result  of  the  de- 
liberations and  of  the  decisions  ar- 
rived at. 

As  the  laws  regulating  the  pur- 
chase, sale,  and  disposal  of  real  pro- 
perty are  common  to  all  the  subjects 
of  my  Empire,  it  shall  be  lawful 
for  foreigners  to  possess  landed  pro- 
perty in  my  dominions,  conforming 
themselves  to  the  laws  and  police 
regulations,  and  bearing  the  same 
charges  as  the  native  inhabitants, 
and  after  arrangements  have  been 
come  to  with  foreign  Powers. 

The  taxes  are  to  be  levied  under 
the  same  denomination  from  all  the 
subjects  of  my  Empire,  without 
distinction  of  class  or  of  religion. 
The  most  prompt  and  energetic 
means  for  remedying  the  abuses  in 
collecting  the  taxes,  and  especially 
the  tithes,  shall  be  considered.  The 
system  of  direct  collection  shall 
gradually,  and  as  soon  as  possible, 
be  substituted  for  the  plan  of  farm- 
ing, in  all  the  branches  of  the  re- 
venues of  the  State.  As  long  as 
the  present  system  remains  in 
force,  all  agents  of  the  Government 
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tous  les  agents  de  1'autorite  et  & 
tous  les  merabres  des  Medjlis  de  se 
rendreadjudicatairesdesfermes,qui 
seront  annoncees  avec  publicite  et 
concurrence,  ou  d'avoir  une  *part 
quelconque  d'interet  dans  leur  ex- 
ploitation. Les  impositions  locales 
seront,  autant  que  possible,  calcu- 
le"es  de  fa§on  h  ne  pas  affecter  les 
sources  de  la  production,  ni  a,  en- 
traver  le  mouvenient  du  commerce 
interieur. 

Les  travaux  d'utilite  publique 
recevront  une  dotation  convenable, 
h  laquelle  concourront  les  imposi- 
tions particulieres  et  speciales  des 
Provinces  appelees  a  jouir  de  1'eta- 
blissement  des  voies  de  communi- 
cation par  terre  et  par  mer. 

Une  loi  special  e  ayant  deja  e'te' 
rendue,  qui  ordonne  que  le  Budget 
des  recettes  et  des  depenses  de 
1'Etat  sera  fixe"  et  communique' 
chaque  annee,  cette  loi  sera  ob- 
servee  de  la  maniere  la  plus  scrupu- 
leuse.  On  procedera  a  la  revision 
des  traitements  affectes  &  chaque 
emploi. 

Les  chefs  et  un  delegue"  de  cha- 
que communaute,  designe"  par  ma 
Sublime  Porte,  seront  appele"s  a. 
prendre  part  aux  deliberations  du 
Conseil  Supreme  de  Justice  dans 
toutes  les  circonstances  qui  inte"r- 
esseraient  la  generality  des  sujets 
de  mon  Empire.  Us  seront  spe- 
cialement  convoque"e  a  cet  effet  par 
mon  Grand  Vizir.  Le  mandat  des 
delegues  sera  annuel ;  ils  preteront 
serment  en  entrant  en  charge.  Tous 
les  membres  du  Conseil,  dans  les 
reunions  ordinaires  et  extraordi- 
naires,  e"inettront  librement  leurs 
avis  et  leurs  votes  sans  qu'on  puisse 
jarnais  les  inquieter  &  ce  sujet. 

*Les  lois  centre  la  corruption,  la 
concussion  ou  la  malversation  seront 


and  all  members  of  the  Medjlis 
shall  be  forbidden,  under  the  se- 
verest penalties,  to  become  lessees 
of  any  farming  contracts  which  are 
announced  for  public  com- 
petition,  or  to  have  any 
beneficial  interest  in  carrying  them 
out.  The  local  taxes  shall,  as  far  as 
possible,  be  so  imposed  as  not  to 
affect  the  sources  of  production,  or 
to  hinder  the  progress  of  internal 
commerce. 

Works  of  public  utility  shall  re- 
ceive a  suitable  endowment,  part 
of  which  shall  be  raised  from  pri- 
vate and  special  taxes  levied  in  the 
Provinces  which  shall  have  the 
benefit  of  the  advantages  arising 
from  the  establishment  of  ways  of 
communication  by  land  and  sea. 

A  special  law  having  been  already 
passed,  which  declares  that  the 
Budget  of  the  revenue  and  expen- 
diture of  the  State  shall  be  drawn 
up  and  made  known  every  year,  the 
said  law  shall  be  most  scrupulously 
observed.  Proceedings  shall  be 
taken  for  revising  the  emoluments 
attached  to  each  office. 

The  heads  of  each  community 
and  a  delegate,  designated  by  my 
Sublime  Porte,  shall  be  summoned 
to  take  part  in  the  deliberations  of 
the  Supreme  Council  of  Justice  on 
all  occasions  which  might  interest 
the  generality  of  the  subjects  of 
my  Empire.  They  shall  be  sum- 
moned specially  for  this  purpose 
by  my  Grand  Vizier.  The  delegates 
shall  hold  office  for  one  year;  they 
shall  be  sworn  on  entering  upon 
their  duties.  All  the  members  of 
the  Council,  at  the  ordinary  and 
extraordinary  meetings,  shall  freely 
give  their  opinions  and  their  votes, 
and  no  one  shall  ever  annoy  them 
on  this  account. 

The  laws  against  corrup- 
tion,  extortion  or  malversa- 
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applique'es,  d'apres  les  formes  14- 
gales,  &  tous  les  sujets  de  mon 
Empire,  quelle  que  soit  leur  classe 
et  la  nature  de  leurs  fonctions. 

On  s'occupera  de  la  creation  de 
banques  et  d'autres  institutions 
semblables  pour  arriver  h,  la  reforme 
du  systeme  monetaire  et  financier, 
ainsi  que  de  la  creation  de  fonds 
destines  &  augmenter  les  sources  de 
la  richesse  materielle  de  mon  Em- 
pire. 

On  s'occupera  e"galement  de  la 
creation  de  routes  et  de  canaux  qui 
rendront  les  communications  plus 
faciles  et  augmenteront  les  sources 
de  la  richesse  du  pays.  On  abolira 
tout  ce  que  peut  entraver  le  com- 
merce et  1'agriculture.  Pour  ar- 
river k  ces  buts,  on  recherchera  les 
moyens  de  mettre  &  profit  les 
sciences,  les  arts  et  les  capitaux  de 
1'Europe  et  de  les  mettre  ainsi  suc- 
cessivement  en  execution. 

Tels  e"tant  mes  volontes  et  mes 
ordres,  vous  qui  etes  mon  Grand 
Vizir,  vous  ferez,  suivant  1'usage, 
publier,  soit  dans  ma  capitale,  soit 
dans  toutes  les  parties  de  mon  Em- 
pire, ce  firman  Imperial,  et  vous 
veillerez  avec  attention  et  prendrez 
toutes  les  mesures  ne"cessaires,  afin 
que  tous  les  ordres  qu'il  contient 
soient  dore'navant  executes  avec  la 
plus  rigoureuse  ponctualite. 


tion  shall  apply,  according  to  the 
legal  forms,  to  all  the  subjects  of 
my  Empire,  whatever  may  be  their 
class  and  the  nature  of  their  duties. 

Steps  shall  be  taken  for  the  for- 
mation of  banks  and  other  similar 
institutions,  so  as  to  effect  a  reform 
in  the  monetary  and  financial  sys- 
tem, as  well  as  to  create  funds  to 
be  employed  in  augmenting  the 
sources  of  the  material  wealth  of 
my  Empire. 

Steps  shall  also  be  taken  for  the 
formation  of  roads  and  canals  to 
increase  the  facilities  of  communi- 
cation and  increase  the  sources  of 
the  wealth  of  the  country.  Every- 
thing that  can  impede  commerce  or 
agriculture  shall  be  abolished.  To 
accomplish  these  objects  means 
shall  be  sought  to  profit  by  the 
science,  the  art,  and  the  funds  of 
Europe,  and  thus  gradually  to  exe- 
cute them. 

Such  being  my  wishes  and  my 
commands,  you,  who  are  my  Grand 
Vizier,  will,  according  to  custom, 
cause  this  Imperial  firman  to  be 
published  in  my  capital,  and  in  all 
parts  of  my  Empire ;  and  you  will 
watch  attentively  and  take  all  the 
necessary  measures  that  all  the  or- 
ders which  it  contains  be  henceforth 
carried  out  with  the  most  rigorous 
punctuality. 


[*850]  *  APPENDIX  XIX. 

Declaration  respecting  Maritime  Law,  signed  by  the  Plenipotentiaries 
of  Great  Britain,  Austria,  France,  Prussia,  Russia,  Sardinia,  and 
Turkey,  assembled  in  Congress  at  Paris,  April  16,  1856. 


LES  Plenipotentiaires  qui  ont 
signe  le  Traite*  de  Paris  du  trente 
Mars,  mil  huit  cent  cinquante-six, 
reunis  en  Conference, — 


THE  Plenipotentiaries  who  signed 
the  Treaty  of  Paris  of  the  thirtieth 
of  March,  one  thousand  eight  hun- 
dred and  fifty-six,  assembled  in  Con- 
ference,— 
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Considerant : 

Que  le  droit  maritime,  en  temps 
de  guerre,  a  ete  pendant  longtemps 
1'objet  de  contestations  regretta- 
bles; 

Que  1' incertitude  du  droit  et  des 
devoirs  en  pareille  matiere,  donne 
lieu,  entre  les  neutres  et  les  belli- 
gerants,  a  des  divergences  d'opinion 
qui  peuvent  faire  naitre  des  diffi- 
cultes  serieuses  et  meme  des  con- 
flits; 

Qu'il  y  a  avantage,  par  conse"- 
quent,  a  etablir  une  doctrine  uni- 
forme  sur  un  point  aussi  important; 

Que  les  Plenipotentiaires  assem- 
bles au  Congres  de  Paris  nesaurai- 
ent  mieux  repondre  aux  intentions 
dont  leurs  Grouvernements  sont 
animus,  qu'en  cherchant  &  intro- 
duire  dans  les  rapports  internation- 
aux  des  principes  fixes  h,  cet  egard; 

Dument  autorise"s,  les  susdits 
Plenipotentiaires  sont  convenus  de 
se  concerter  sur  les  moyens  d'at- 
teindre  ce  but ;  et  etant  tombes 
d'accord  ont  arrete  la  Declaration 
solennelle  ci-apres : 

1.  La   course   est    et   demeure 
abolie ; 

2.  Le  pavilion  neutre  couvre  la 
marchandise  ennemie,  k  1'exception 
de  la  contrebande  de  guerre ; 

*3.  La  marchandise  neutre,  & 
1'exception  de  la  contrebande  de 
guerre,  n'est  pas  saisissable  sous 
pavilion  ennemi; 

4.  Les  blocus,  pour  etre  obliga- 
toires,  doivent  etre  effectifs,  c'est-k- 
dire,  inaintenus  par  une  force  suffi- 
sante  pour  interdire  reellement  1'ac- 
ces  du  littoral  de  Pennemi. 

Les  Gouvernements  des  Pl6ni- 
potentiaires  soussignes  s'engagent 
k  porter  cette  Declaration  a  la  con- 
naissance  des  Etats  qui  n'ont  pas 
et£  appeles  k  participer  au  Congres 


Considering 

That  maritime  law,  in  time  of 
war,  has  long  been  the  subject  of 
deplorable  disputes; 

That  the  uncertainty  of  the  law 
and  of  the  duties  in  such  a  matter, 
gives  rise  to  differences  of  opinion 
between  neutrals  and  belligerents 
which  may  occasion  serious  diffi- 
culties, and  even  conflicts ; 

That  it  is  consequently  advan- 
tageous to  establish  a  uniform  doc- 
trine on  so  important  a  point ; 

That  the  Plenipotentiaries  as- 
sembled in  Congress  at  Paris  cannot 
better  respond  to  the  intentions  by 
which  their  Governments  are  ani- 
mated, than  by  seeking  to  introduce 
into  international  relations  fixed 
principles  in  this  respect ; 

The  above-mentioned  Plenipo- 
tentiaries, being  duly  authorized, 
resolved  to  concert  among  them- 
selves as  to  the  means  of  attaining 
this  object;  and,  having  come  to 
an  agreement,  have  adopted  the 
following  solemn  Declaration  : 

1.  Privateering  is,  and  remains 
abolished ; 

2.  The  neutral  flag  covers  ene- 
my's goods,  with  the  exception  of 
contraband  of  war; 

3.  Neutral   goods,  with  I-^OK-IT 
the    exception    of   contra-  L 
band  of  war,  are  not  liable  to  cap- 
ture under  enemy's  flag; 

4.  Blockades,   in   order   to   be 
binding,  must  be  effective,  that  is 
to  say,  maintained  by  a  force  suffi- 
cient really  to  prevent  access  to  the 
coast  of  the  enemy. 

The  Governments  of  the  under- 
signed Plenipotentiaries  engage  to 
bring  the  present  Declaration  to 
the  knowledge  of  the  States  which 
have  not  taken  part  in  the  Congress 
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de  Paris,  et  &  lea  inviter  h,  y  ac- 
ceder. 

Convaincus  que  les  maxiines 
qu'ils  viennent  de  proclamer  ne 
sauraient  ctre  accueillies  qu'avec 
gratitude  par  le  monde  entier,  les 
Ple"nipotentiaires  soussignes  ne 
doutent  pas  que  les  efforts  de  leurs 
Gouvernements  pour  en  gene"raliser 
1'adoption  ne  soient  couronne"s  d'un 
plein  succes. 

La  presente  Declaration  n'est  et 
ne  sera  obligatoire  qu'entre  les 
Puissances  qui  y  ont  ou  qui  y  au- 
ront  accede". 

Fait  &  Paris,  le  seize  Avril,  mil 
huit  cent  cinquante-six. 

(Signe")     BUOL-SCHAUENSTEIN. 
HUBNER. 

WALEWSKI. 

BOURQTJENEY. 

CLARENDON. 

COWLEY. 

MANTEUFFEL. 

HATZFELDT. 

ORLOFF. 

BRUNNOW. 

CAVOTIR. 

DE  VlLLAMARINA. 

AALI. 

MHEMMED  DJEMIL. 


of  Paris,  and  to  invite  them  to  ac- 
cede to  it. 

Convinced  that  the  maxims  which 
they  now  proclaim  cannot  but  be 
received  with  gratitude  by  the 
whole  world,  the  undersigned  Ple- 
nipotentiaries doubt  not  that  the 
efforts  of  their  Governments  to  ob- 
tain the  general  adoption  thereof, 
will  be  crowned  with  full  success. 

The  present  Declaration  is  not 
and  shall  not  be  binding,  except 
between  those  Powers  who  have  ac- 
ceded, or  shall  accede,  to  it. 

Done   at    Paris,   the    sixteenth 
of  April,  one  thousand  eight  hun- 
dred and  fifty-six. 
(Signed)  BUOL-SCHAUENSTEIN. 

HUBNER. 

WALEWSKI. 

BOURQUENEY. 

CLARENDON. 

COWLEY. 

MANTEUFFEL. 

HATZFELDT. 

ORLOFF. 

BRUNNOW. 

CAVOUR. 

DE  VlLLAMARINA. 

AALI. 

MEHEMME'D  DJEMIL. 


[*852] 
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Treaty  between  Her  Majesty,  the  Emperor  of  the  French,  and  the  King 
of  Sweden  and  Norway.     Signed  at  Stockholm,  November  21,1855. 

[Ratifications  exchanged  at  Stockholm,  December  17,  1855.] 


SA  Majeste"  la  Heine  du  Royaume 
Uni  de  la  Grande  Bretagne  et  d'lr- 
lande,  Sa  Majeste  1'Empereur  des 
Franyais,  et  Sa  Majeste"  le  Hoi  de 


HER  Majesty  the  Queen  of  the 
United  Kingdom  of  Great  Britain 
and  Ireland,  His  Majesty  the  Em- 
peror of  the  French,  and  His  Ma- 


Suede  et  de  Norvege  desirant  pre"-    jesty  the'King  of  Sweden  andNor- 
venir  toute  complication  de  nature     way,   being  anxious   to    avert  any 
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a,  troubler  lequilibre  Europe'en, 
ont  r£solu  de  s'entendre  dans  le 
but  d' assurer  1'integrite  des  Roy- 
aumes  Unis  de  Suede  et  de  Nor- 
vege, et  ont  nomine"  Ple*nipoten- 
tiaires  pour  conclure  un  Traite"  & 
cet  effet;  savoir : 


Sa  Majeste  laReine  du  Royaurne 
Uni  de  la  Grande  Bretagne  et  d'lr- 
lande,  le  Sieur  Arthur-  Charles 
Magenis,  Ecuyer,  Son  Envoye"  Ex- 
traordinaire et  Ministre  Plenipo- 
tentiaire  pr£s  Sa  Majeste"  le  Hoi  de 
Suede  et  de  Norvege ; 

Sa  Majeste  1'Einpereur  des  Fran- 
§ais,  le  Sieur  Charles  Victor  Lob- 
stein,  Officier  de  1'Ordre  Imperial 
de  la  Legion  d'Honneur,  Grand- 
Croix  de  1'Ordre  Royal  de  1'Etoile 
Polaire  de  Suede,  Commander  de 
1'Ordre  du  Christ  et  Chevalier  de 
celui  de  la  Conception  de  Portugal, 
Son  Envoye*  Extraordinaire  et 
Ministre  Ple*nipotentiaire  pres  Sa 
Majeste"  le  Roi  de  Suede  etde  Nor- 
vege ; 

*Et  Sa  Majeste'  le  Roi  de  Su6de 
et  de  Norvege,  le  Sieur  Gustave 
Nicholas  Algernon  Adolphe  Baron 
von  Stierneld,  Son  Ministre  d'Etatet 
des  Affaires  Etrangeres,  Chevalier 
et  Commandeur  de  Ses  Ordres, 
Grand-Croix  de  Son  Ordre  de  Saint 
Olaf  de  Norvege,  &c.,  &c.,  &c. 

Lesquels,  apres  s'etre  communi- 
que" leurs  pleins  pouvoirs  respectifs, 
trouves  en  bonne  et  due  forme,  sont 
convenus  de  ce  qui  suit : — 

ARTICLE  I. 

Sa  Majest^  le  Roi  de  Suede  et 
de  Norvege  s'engage  k  ne  ceder  £t 
la  Russie,  ni  h,  echanger  avec  elle, 
ni  ii  luipermettre  d'occuper,  aucune 
partie  des  territoires  appartenant 
aux  Couronnes  de  Suede  et  de  Nor- 


complication  which  might  disturb 
the  existing  balance  of  power  in 
Europe,  have  resolved  to  come  to 
an  understanding  with  a  view  to 
secure  the  integrity  of  the  United 
Kingdoms  of  Sweden  and  Norway, 
and  have  named  as  their  Plenipo- 
tentiaries to  conclude  a  Treaty  for 
that  purpose,  that  is  to  say  : 

Her  Majesty  the  Queen  of  the 
United  Kingdom  of  Great  Britain 
and  Ireland,  Arthur  Charles  Ma- 
genis, Esquire,  Her  Envoy  Extra- 
ordinary and  Minister  Plenipoten- 
tiary to  His  Majesty  the  King  of 
Sweden  and  Norway ; 

His  Majesty  the  Emperor  of  the 
French,  the  Sieur  Charles  Victor 
Lobstein,  Officer  of  the  Imperial 
Order  of  the  Legion  of  Honour, 
Grand  Cross  of  the  Royal  Order  of 
the  Polar  Star  of  Sweden,  Com- 
mander of  the  Order  of  Christ,  and 
Knight  of  that  of  the  Conception  of 
Portugal,  His  Envoy  Extraordinary 
and  Minister  Plenipotentiary  to  His 
Majesty  the  King  of  Sweden  and 
Norway. 

And  His  Majesty  the 
King  of  Sweden  and  Nor- 
way,  the  Sieur  Gustavus  Nicholas 
Algernon  Adolphus  Baron  de  Stier- 
neld, His  Minister  of  State  and  for 
Foreign  Affairs,  Knight  and  Com- 
mander of  His  Orders,  Grand  Cross 
of  His  Order  of  St.  Olaf,  of  Nor- 
way, &e.,  &c.,  &c. 

Who,  after  having  communicated 
to  each  other  their  respective  full 
powers,  found  in  good  and  due 
form,  have  agreed  as  follows  : — 

ARTICLE  I. 

His  Majesty  the  King  of  Sweden 
and  Norway  engages  not  to  cede  to 
nor  to  exchange  with  Russia,  nor 
to  permit  her  to  occupy,  any  part 
of  the  territories  belonging  to  the 
Crowns  of  Sweden  and  Norway. 
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vege.  Sa  Majeste  le  Roi  de  Suede 
et  de  Norvege  s'engage,  en  outre, 
&  ne  ceder  h  la  Russie  aucun  droit 
de  paturage,  de  peche,  ou  de  quel- 
que  autre  nature  que  ce  soit,  tant 
sur  les  dits  territoires  que  sur  les 
c6tes  de  Suede  et  de  Norvege,  et  a- 
repousser  toute  prevention  que  pour- 
rait  elever  la  Russie  &  e"tablir  1'exist- 
ence  d'aucun  des  droits  precite's. 


ART.  II. 

Dans  le  cas  ou  la  Russie  ferait  & 
Sa  Majest6  le  Roi  de  Suede  et  de 
Norvege  quelque  proposition  ou  de- 
mande  ayant  pour  objet  d'obtenir 
soit  la  cession  ou  I'e'change  d'une 
partie  quelconque  des  territoires 
appartenant  aux  Couronnes  de 
Suede  et  de  Norvege,  soit  la  faculte 
d'occuper  certains  points 
*des  dits  territoires,  soit  la 
cession  de  droits  de  peche,  de  patu- 
rage, ou  tout  autre  sur  ces  memes 
territoires  et  sur  les  c6tes  de  Suede 
et  de  Norvege,  Sa  Majeste"  le  Roi 
de  Suede  et  de  Norvege  s'engage  a- 
communiquer  iinmddiatement  cette 
proposition  ou  demande  h,  Sa  Ma- 
jeste Britannique  et  k  Sa  Majesty 
1'Einpereur  des  Frangais  ;  et  leurs 
dites  Majeste's  prennent,  de  leur 
cote,  I'engagement  de  fournir  h,  Sa 
Majeste  le  Roi  de  Suede  et  de  Nor- 
vege, des  forces  navales  et  militaires 
suffisantes  pour  coope'rer  avec  les 
forces  navales  et  militaires  de  Sa 
dite  Majeste",'  dans  le  but  de  resister 
aux  pretentious  ou  aux  agressions 
de  la  Russie.  La  nature,  1'import- 
ance,  et  la  destination  des  forces 
dont  il  s'agit,  seront,  le  cas  echeant, 
arretees  d'un  cominun  accord  entre 
les  trois  Puissances. 

ART.  III. 
Le  present  traite  sera  ratine,  et 


His  Majesty  the  King  of  Sweden 
and  Norway  engages,  further,  not 
to  cede  to  Russia  any  right  of  pas- 
turage, of  fishery,  or  of  any  other 
nature  whatsoever,  either  on  the 
said  territories  or  upon  the  coasts 
of  Sweden  and  Norway,  and  to  re- 
sist any  pretension  which  may  be 
put  forward  by  Russia  with  a  view 
to  establish  the  existence  of  any  of 
the  rights  aforesaid. 

ART.  II. 

In  case  Russia  should  make  to 
His  Majesty  the  King  of  Sweden 
and  Norway  any  proposal  or  demand 
having  for  its  object  to  obtain  either 
the  cession  or  the  exchange  of  any 
part  whatsoever  of  the  territories 
belonging  to  the  Crowns  of  Sweden 
and  Norway,  or  the  power  of  occu- 
pying certain  points  of  the  said 
territories,  or  the  cession  of  rights 
of  fishery,  of  pasturage,  or  of  any 
other  right  upon  the  said  territories 
and  upon  the  coasts  of  Sweden  and 
Norway,  His  Majesty  the  King  of 
Sweden  and  Norway  engages  forth- 
with to  communicate  such  proposal 
or  demand  to  Her  Britannic  Ma- 
jesty and  His  Majesty  the  Emperor 
of  the  French  ;  and  their  said  Ma- 
jesties, on  their  part,  engage  to 
furnish  to  His  Majesty  the  King 
of  Sweden  and  Norway  sufficient 
naval  and  military  forces  to  co-ope- 
rate with  the  naval  and  military 
forces  of  His  said  Majesty,  for  the 
purpose  of  resisting  the  pretensions 
or  aggressions  of  Russia.  The  de- 
scription, number,  and  destination 
of  such  forces  shall,  if  occasion 
should  arise,  be  determined  by  com- 
mon agreement  between  the  three 
Powers. 

ART.  III. 
The  present  Treaty  shall  be  rati- 
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les  ratifications  seront  e'change'es  & 
Stockholm  le  plus  tot  que  faire  se 
pourra. 

En  foi  de  quoi  les  Plenipoten- 
tiaires  respectifs  1'ont  signe,  et  y 
ont  appose  le  cachet  de  leurs  armes. 

Fait  a,  Stockholm,  le  vingtun 
Novembre,  1'an  de  grace  mil  huit 
cent  cinquante-cinq. 

(L.S.)    ARTHUR  C.  MAQENIS. 
(L.S.)    YOR.  LOBSTEIX. 
(L.S.)     STIERNELD. 


fied,  and  the  ratifications  shall  be 
exchanged  at  Stockholm  as  soon  as 
possible. 

In  witness  whereof  the  respective 
Plenipotentiaires  have  signed  the 
same,  and  have  affixed  thereto  the 
seal  of  their  arms. 

Done  at  Stockholm,  the  twenty- 
first  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hun- 
dred and  fifty-five. 

(L.S.)    ARTHUR  C.  MAGENIS. 

(L.S.)    VOR.  LOBSTEIN. 

(L.S.)     STIERNELD. 
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Extract  from  debates  in  both  Houses  on  Motions  for  Papers  relative 
to  the  Treaty  of  Peace  with  France.  [Hansard's  Parliamentary 
Debates  (1802,)  vol.  xxxvi.  pp.  674—5.]  [Speech  of  Dr.  Lawrence.] 

«  May  12th. 

"Dx..  LAWRENCE  said  that  nothing  had  passed  that  could  induce  him  to 
abandon  the  opinion  he  entertained,  that  the  Treaty  of  Peace  lately  signed 
was,  in  many  respects,  most  fatal  to  the  country.  Let  any  person  con- 
sider of  what  importance  to  this  country  were  its  possessions  in  the  East; 
and  let  him  at  the  same  time  consider  how  the  security  and  well-being 
of  those  possessions  were  endangered  by  the  non-renewal  of  the  Treaties 
by  which  they  were  heretofore  protected.  Let  it  be  considered  what 
advantages  were  given  to  the  enemy  by  this  neglect,  or  omission,  or  by 
whatever  other  name  it  was  to  be  called — advantages  which  the  enemy 
himself  already  exaggerated." 

"  The  Convention  of  1787  granted  a  general  exemption  to  all  factories, 
and  a  general  jurisdiction  over  all  persons  within  certain  limits.  The 
omission  of  any  regulation  to  this  effect  in  the  present  Treaty,  might 
renew  the  ancient  jealousies."  (Ib.,  p.  677.) 

"  It  might  be  urged,  he  said,  in  defence  of  the  non-revival  of  former 
Treaties,  that  we  did  not  give  up  our  rights,  but  were  prepared  to  defend 
them  to  the  utmost.  But  though  they  had  not  been  revived  generally, 
it  was  surely  worth  while  to  revive  specifically  that  part  which  protected 
our  commerce  in  the  East  Indies.  (Ib.,  p.  679.) 

/Speech  of  Lord  Grenville.    Debate  in  the  Lords  on  the  Definitive  Treaty 
of  Paris.     Ibid.,  pp.  688-9. 

"  It  was  asked  what  was  the  use  of  discussion  now,  when  peace  was 
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concluded  ?  Was  it  wished  to  overthrow  the  Treaty  ?  If  not,  what 
benefit  could  arise  from  debating  upon  the  subject  of  it  ?  He  should  be 
sorry  to  bring  forward  any  motion,  if  he  had  it  not  in  his  power  to  meet 
such  an  argument.  Whatever  disadvantages  might  arise  to  the  country 
from  this  unfortunate  Treaty,  he  would  be  one  of  the  first  to  say,  it  was 
concluded  by  the  power  which  had  the  right,  by  the  constitution  of  the 
country,  to  conclude  it ;  and,  therefore,  whatever  were  its  terms,  Parlia- 
ment was  bound  to  accede  to  it.  It  was  ratified  by  His  Majesty,  and 
the  Great  Seal  of  the  Kingdom  affixed  to  it ;  consequently  it  was  irrevo- 
cable ;  and  not  to  carry  it  into  effect  would  be  to  add  dishonour  to  the 
loss  occasioned  by  the  Treaty,  and  to  impeach  the  national  integrity. 
The  first  proposition  he  should  make  to  the  House  was,  to  declare  to  His 
Majesty  their  opinion,  that  the  public  faith  was  pledged  to  the  observance 
of  the  Peace;  that  it  was  an  obligation  binding  upon  the  country  to 
maintain  it  inviolable." 

*He  had  already  stated  to  the  House  his  objections  to  the  pre- 
liminary  Treaty  :  if  the  definitive  Treaty  had  been  conformable 
to  the  preliminary  articles,  and  the  relative  situation  of  France  and  Spain 
had  not  altered  by  intervening  circumstances,  however  he  might  have 
been  disposed  to  have  protested  against  the  definitive  Treaty,  he  should 
not  have  thought  it  necessary  to  have  proposed  to  the  House  the  adoption 
of  any  new  measure ;  but  he  found  that  all  the  grounds  of  the  preten- 
sions on  the  part  of  France,  as  contained  in  the  preliminary  Treaty,  had 
not  only  been  confirmed  by  the  definitive  Treaty,  but  exceeded.  The 
terms  of  the  latter  were  therefore  infinitely  more  prejudicial  than  the 
former.  He  could  not  avoid  calling  the  attention  of  the  House  to  what 
had  been  the  arguments  used  against  the  preliminary  articles.  It  had 
been  stated  that  in  all  negotiations  for  peace  there  are  two  grounds  or 
bases  necessary  to  be  adhered  to ;  when  after  a  long  contest  between  two 
nations,  the  respective  Governments  were  considering  how  they  might 
restore  the  blessings  of  peace  and  tranquillity,  the  basis  on  which  the 
negotiation  proceeded  was,  either  the  status  ante  helium,  the  actual  situ- 
ation in  which  the  parties  stood  before  the  war,  or  the  situation  in  which 
they  stood  at  the  time  of  the  negotiation,  which  was  called  the  utipossi- 
detis.  Instead  of  the  negotiators  of  the  definitive  Treaty  proceeding  dis- 
tinctly upon  one  of  these  grounds,  they  had  applied  both  in  the  most 
prejudicial  manner  possible  to  this  country.  They  had  referred  to  the 
status  ante  lellum  with  regard  to  England,  by  giving  up  all  she  had 
taken  during  the  war  to  France;  and  they  had  adopted  the  uti  possidetis 
as  to  France,  by  leaving  her  in  possession  of  all  that  she  had  acquired. 
It  was  obvious  that  at  the  commencement  of  the  negotiation  each  country 
was  in  possession  of  some  advantage  which  operated  to  the  disadvantage 
of  the  other.  It  was  to  our  disadvantage  that  France  possessed  so  much 
power  on  the  Continent ;  and  it  was  to  the  disadvantage  of  France  that 
we,  by  the  superior  skill  and  valour  of  our  navy,  were  possessed  of  the 
colonies  of  France  and  Spain.  The  arrangement  to  have  been  desired 
was,  that  we  should  have  diminished  the  power  of  France  upon  the  Con- 
tinent in  proportion  to  our  sacrifices  with  respect  to  the  colonies  that  we 
had  taken.  If  France  could  not  have  b3en  persuaded  to  that,  then  it  was 
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our  duty  to  have  extended  our  maritime  power  for  the  purpose  of  com- 
pelling her.  As  far  as  appeared  by  the  Treaty,  ministers  had  made  no 
attempt  whatever  to  reduce  the  power  of  France  on  the  Continent,  but 
had,  by  concessions  abroad,  given  her  the  means  of  weakening  our  colo- 
nial strength.  This  was  not  acting  upon  the  principle  adopted  by  Lord 
Chatham  at  the  Peace  of  1763.  That  enlightened  statesman  had  always 
considered  that  every  preliminary  Treaty  should  be  as  definitive  as  pos- 
sible. If  the  preliminary  articles  of  1763  were  compared  with  the  defini- 
tive, it  would  appear  that  there  was  scarcely  any  difference  between  them ; 
while  the  direct  contrary  was  the  case  with  regard  to  the  present  Treaty." 
(Ibid,  pp.  689—691.) 

*"That  it  is  impossible  for  us  to  have  seen,  without  the  r^o-7-, 
utmost  anxiety  and  alarm,  all  the  unexampled  circumstances  L 
which  have  attended  the  final  conclusion  of  the  present  peace  ; — the  ex- 
tensive and  important  sacrifices  which,  without  any  corresponding  con- 
cession, this  Treaty  has  added  to  those  already  made  on  our  part  by  the 
preliminary  articles ;  the  unlooked-for  and  immense  accessions  of  terri- 
tory, influence,  and  power,  which  it  has  tacitly  confirmed  to  France." 
(Ibid.,  p.  697.) 

Speech  of  the  Lord  Chancellor.     Ibid.,  p.  725. 

"  And  here  he  must  differ  a  little  from  his  learned  friend  in  respect 
to  the  importance  of  Treaties  solemnly  executed  between  nation  and 
nation.  He  had,  during  twenty  years  of  his  professional  life,  witnessed 
the  growth  and  improvement  of  the  distinguished  talents  of  his  learned 
brother,  with  whom  he  had  lived  in  habits  of  uninterrupted  friendship ; 
he  could  not,  however,  agree  with  him  in  thinking,  that  Treaties  deserved 
to  be  treated  in  the  light  manner  he  had  treated  them.  He  would,  how- 
ever, assert,  with  his  learned  friend,  that  most  of  the  conditions  of  the 
Treaties,  the  omission  of  the  revival  of  which  were  complained  of  by  the 
noble  mover,  were  from  the  violent  change  that  the  circumstances  of 
Europe,  and  more  especially  of  France,  had  undergone  within  the  last 
twenty  years,  wholly  inapplicable  to  the  present  Treaty ;  and  at  the  same 
time,  all  the  great  and  important  rights  which  his  noble  friend  thought 
lost  and  abandoned,  because  they  were  not  recognized  in  the  definitive 
Treaty,  stood  secured  on  a  much  stronger  basis  than  any  recognition  of 
them  by  any  Treaty  whatsoever." 

Speech  of  Lord  Hawkeslury.    Ibid.,  pp.  761,  762. 

"  With  respect  to  the  definitive  Treaty,  gentlemen  complain  of  it  on 
two  grounds ;  namely,  for  faults  of  omission  and  commission.  Under 
the  first  class  the  principal  is  the  non-revival  of  the  several  commercial 
and  political  Treaties,  and  two  particular  conventions.  As  to  the  first, 
I  should  suppose,  if  gentlemen  would  look  into  those  Treaties,  they 
would  not  be  so  very  solicitous  for  their  revival.  From  the  Treaty  of 
"Westphalia,  up  to  that  of  1763,  it  was  the  practice,  as  the  system  of 
Europe  was  perpetually  changing,  to  renew  former  Treaties,  with  such 
alterations  and  additions  as  suited  existing  circumstancess,  until  at  length 
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these  Treaties  became  so  confused,  inconsistent,  and  contradictory,  as  to 
contribute  more  to  augment  litigation,  than  to  produce  the  adjustment 
of  any  difference.  If  we  made  any  engagements,  they  should  be  precise 
and  explicit — not  such  as  those  Treaties ;  besides,  we  ought  to  be  cau- 
tious how  we  consented  to  multiply  our  engagements.  Another  objec- 
tion that  I  have  to  the  renewal  of  those  Treaties  is,  that  we  should  bind 
ourselves  too  much. 

*"  ^  s^a^  sta*e  ^e  f°rmer  Practice  as  to  such  renewal  of  Trea- 
ties.  In  1748,  when  we  guaranteed  the  pragmatic  sanction, 
we  alse  guaranteed  Silesia  to  Russia.  What,  then,  if  agreeable  to  such  a 
precedent,  we  should  have  to  guarantee  the  Netherlands  and  Sardinia  to 
France  ?  I  would  ask  my  right  honourable  friend,  whether  this  was  not 
a  sufficiently  strong  objection  to  the  renewal  of  former  Treaties  ?  The 
situation  of  ministers  in  this  case  was  one  of  extreme  difficulty ;  they 
were  rather  willing  to  sacrifice  some  advantages  than  place  themselves  in 
the  dilemma  that  I  have  described  ;  and  they  determined  if  they  could 
not  get  Europe  to  do  right,  they  would  not  be  a  party  to  her  wrong.  I  would 
ask  my  right  honourable  friend,  whether  the  renewal  of  political  Treaties, 
accompanied  by  such  consequences,  was  so  desirable  ?  As  to  commercial 
Treaties,  if  any  person  looked  into  them,  they  would  be  found  not  less  objec- 
tionable than  the  former.  Our  Treaty  with  Holland  gave  the  Dutch  the 
power  of  carrying  warlike  stores  over  in  the  time  of  war  to  an  enemy's 
ports.  Would  it  be  advisable,  after  the  experience  of  the  last  war,  to 
renew  such  a  Treaty  as  that  ?  Objections  equally  strong  would  be  found 
to  operate  against  the  renewal  of  our  former  Treaties  with  France.  From 
these  considerations,  I  think  it  will  scarcely  be  disputed  that  it  was  better 
to  leave  commercial  arrangements  to  be  hereafter  adjusted,  than  to  post- 
pone the  conclusion  of  the  definitive  Treaty,  even  if  the  country  was  to 
be  left  in  the  state  it  was  in  before  the  preliminaries  were  signed." 

Debate  in  the  Commons  on  the  Definitive  Treaty  of  Peace. — Speech  of 
the  Master  of  the  Rolls.  [Hansard's  Parliamentary  Debates  (1802,) 
vol.  xxxvi.  pp.  801-3.] 

"  With  respect  to  the  non-revival  of  Treaties,  he  was  of  opinion  that 
those  gentlemen  who  had  brought  forward  arguments  against  this  omis- 
sion in  the  definite  Treaty,  had  argued  against  themselves.  They  had 
brought  forward  claims  on  the  part  of  France,  which  they  admitted  were 
utterly  destitute  of  foundation.  They  had  assumed  an  injustice  on  the 
part  of  France,  and  proved  that  former  Treaties  ought  to  have  been  re- 
vived by  the  very  same  arguments  which  would  render  those  Treaties 
absolutely  nugatory ;  for,  if  France  disregarded  Treaties  for  the  purpose 
of  reviving  former  claims,  which  had  been  settled  by  those  Treaties,  then 
all  Treaties  with  her  would  be  useless.  If  this  was  the  character  of  the 
French  Government,  we  ought  to  be  constantly  at  war  with  her,  and 
publicly  to  state  the  reason  of  it.  Confidence  begot  confidence  ;  and  if 
we  entertained  these  opinions  of  France,  we  should  be  acting  in  the  same 
manner  as  the  French  Directory,  who  received  every  declaration  of  ours 
with  a  declaration  on  their  side  that  they  doubted  our  sincerity.  It  was 
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certainly  not  fair  to  put  into  the  mouth  of  France  claims  and  pretensions 
which  we  ourselves  reprobated  and  condemned.  With  respect  to  •..^..Q-. 
*the  general  ground  of  the  revival  of  former  Treaties,  he  was  not  L 
disposed  to  admit  the  propriety  of  it ;  but  he  supposed  that  some  motive 
which  he  had  not  been  able  to  discover,  had  induced  the  renewal  of 
former  Treaties  in  other  negotiations.  There  were  some  instances,  at 
least,  in  which,  as  in  the  present  case,  if  former  Treaties  were  renewed, 
they  would  be  renewed  without  an  object  to  refer  to.  France  had  gene- 
rally begun  in  former  Treaties  with  the  renewal  of  the  Treaty  of  West- 
phalia, and  proceeded  forward  from  thence.  It  was  asserted,  that  we 
had  in  this  instance  departed  from  the  established  law  of  nations ;  but 
respecting  the  practice,  it  was  not  so  uniform  as  it  seemed  to  be  supposed. 
Treaties  had  been  before  made  with  France,  in  which  no  mention  was 
made  of  former  Treaties ;  in  the  Treaties  of  Ryswick  and  Utrecht,  for 
instance,  no  mention  was  made  of  former  Treaties ;  yet  Europe  stood  as 
before.  There  were  several  Treaties  between  this  country  and  France, 
which,  if  now  renewed,  would  not  only  have  no  object  to  refer  to,  but 
would  be  absolutely  contrary  in  their  operation  to  the  present  situation  of 
affairs.  In  adverting  to  the  renewal  of  former  Treaties,  it  should  have 
been  stated  for  what  purpose  they  ought  to  be  renewed ;  for  unless 
gentlemen  could  show  him  some  benefit  to  be  derived  from  that  renewal, 
he  should  see  no  reason  for  it.  One  effect  was  stated  to  be  the  conse- 
quence of  this  omission,  which  was,  that  all  Treaties  not  renewed  fell  to 
the  ground.  There  were  some  which  he  thought  it  was  of  little  conse- 
quence whether  they  fell  to  the  ground  or  not.  For  instance,  if  a  cession 
was  made,  it  became  absolutely  part  of  the  dominion  of  the  country  to 
which  it  was  ceded ;  it  was  of  no  consequence  that  the  Treaty  was  not 
renewed  in  the  event  of  a  war  and  a  subsequent  peace,  as  the  territory 
ceded  could  not  revert  back  to  the  party  ceding.  Thus,  with  respect  to 
the  Bay  of  Honduras,  which  had  been  alluded  to,  it  was  said  to  be  doubt- 
ful ;  our  right  to  cut  log-wood  there  was  not  done  away  by  the  non-re- 
newal of  former  Treaties.  In  the  first  place,  however,  it  was  not  very 
clear  that  we  derived  our  title  to  it  from  a  Treaty  ;  and  in  the  next,  we 
were  in  possession  of  the  right  of  property  at  the  commencement  of  the 
war,  which  we  had  retained,  and  still  held  at  the  conclusion  of  the  war. 
The  right  of  property,  therefore,  still  remained  in  this  country,  and  there 
could  not  be  a  clause  inserted  in  the  Treaty  to  give  us  that  which  we  had 
never  lost ;  we  merely  restored  what  we  had  taken  possession  of ;  what 
we  had  before  possessed  in  our  own  right  must  remain  vested  in  the  same 
manner,  without  any  necessity  for  its  being  so  stipulated  by  Treaty." 

Speech  of  Dr.  Lawrence.     Ibid.,  p.  806. 

«  He  would  not  plead  for  the  indiscriminate  renewal  of  all  our  political 
and  commercial  Treaties,  but  there  were  some  which  *he  thought 
it  would  have  been  wise  to  renew,  and  not  to  rely  solely  upon  the 
Treaty  before  the  House,  in  which  nothing  definitive  was  to  be  found, 
and  yet  it  was  to  form  the  basis  of  the  future  system  of  Europe ;  the 
principles  and  practice  of  all  former  statesmen  being  totally  rejected. 
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The  vessel  of  tbe  State  was  to  be  thrown  afloat  on  the  ocean  of  politics 
and  commerce,  with  no  rudder  but  the  very  distinct  and  comprehensive 
Treaty  on  the  table." 
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Treaties. — Effect  of  Silence  in. — Mediation. — Intervention. —  Treaty 
relating  to  the  Succession  to  the  Throne  of  Greece  (1852).  [From  the 
Annuaire  des  Deux  Mondes,  1852-3,  p.  918.] 

SUCCESSION  AU  TRONE  HELLENIQUE. 

Protocole  d'une  Conference  tenue  au  Foreign  Office  le  20  Novembre, 

1852. 

PKESENS  :  les  plenipotentiaires  de  Baviere,  de  France,  de  la-Grande- 
Bretagne,  de  Grece,  et  de  Russie. 

Les  plenipotentiaires  s'dtant  reunis  au  jour  fixe  dans  la  derniere  con- 
f£rence  pour  la  signature  du  traite,  dont  le  texte  paraphe  est  annexe  au 
protocole  du  12  Novembre,  ont  proce'de',  stance  tenante,  a.  ladite  sig- 
nature. 

Le  Ministre  de  Baviere,  en  signant  sub  spe  rati,  a  pr^sente",  d'ordre 
de  sa  cour,  la  declaration  ci-jointe  pour  gtre  annexee  au  present  protocole 
(sub  lit.  A.) 

En  consequence,  le  Ministre  de  Grece  a  cru  devoir  de"poser  e*galement 
aux  actes  de  la  conference  la  declaration  ci-annexee  (sub  lit.  B.) 

Considerant  leur  tache,  toute  de  conciliation,  comtne  entierement 
accomplie  par  les  dispositions  du  traite"  signe"  en  ce  jour,  les  ple"nipoten- 
tiaires  de  France,  de  la  Grande-Bretagne  et  de  Russie,  n'admettant  point 
1'opportunite  d'une  discussion  deja,  e"puise"e,  ont  cru  devoir  se  borner  a. 
s'en  referer  simplement  au  texte  du  trait6  et  aux  explications  contenues 
dans  les  precedens  protocoles. 

Signe" :  A.  DE  CETTO,  A.  WALEWSKI,  MALMESBURY, 
S.  TRICOUPI,  BRUNNOW. 

Traite  relatif  a  la  Succession  au  Trone  de  Grece,  signe  a  Londres}  le 
20  Novembre,  1852. 

Au  nom  de  la  tres-sainte  et  indivisible  Trinite". 

Sa  Majest6  la  Reine  du  Royaume  Uni  de  la  Grande-Bretagne  et  d'lr- 
F~*8fin  lan(^e>  ^e  Prince  President  de  la  Republique  Frangaise,  et  Sa 
-I  *Majeste  1'Empereur  de  toutes  les  Russies,  en  vue  de  consolider 
1'ordre  de  succession  au  trone  de  Grece,  placee  sous  leur  commune 
garantie;  reconnaissant  la  ne"cessite,  dans  ce  but,  de  mettre  les  stipula- 
tions de  1'article  8,  de  la  Convention  du  7  Mai,  1832,  en  harmonic  avec 
la  condition  e"tablie  par  1'article  40,  de  la  Constitution  Hellenique,  ont 
resolu  de  conclure  &  cet  effet  un  traite  avec  le  concours  de  Sa  Majeste  le 
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Roi  de  Baviere,  comme  signataire  de  la  Convention  de  1832,  et  de  Sa 
Majeste  Hellenique,  comme  directement  interessee  a  prendre  part  a  une 
transaction  destinee  a-  assurer  le  repos  k  venir  de  la  Grece. 

Leurs  Majestes  le  Roi  de  Baviere  et  le  Roi  de  Grece  ayant  repondu  a 
cette  invitation,  les  hautes  parties  contractantes  ont  nomine"  pour  leurs 
plenipotentiaires  (suivent  les  noms  des  plenipotentiaires.) 

Lesquels,  apres  s'etre  communique  leurs  pleins  pouvoirs,  trouves  en 
bonne  et  due  forme,  ont  arrete  et  signe  les  articles  suivans  : 

Art.  ler.  Les  princes  de  la  maison  de  Baviere,  appeles  par  la  Conven- 
tion de  1832  et  par  la  Constitution  Hellenique,  a  succeder  a  la  couronne 
de  Grece  dans  les  cas  ou  le  Roi  Othon  viendrait  a  decoder  sans  posterite 
directe  et  legitime,  ne  pourront  monter  sur  le  trone  de  Grece  qu'on  se 
conformant  h  1'article  40,  de  la  Constitution  Hellenique  ainsi  congu : 

"  Tout  successeur  de  la  couronne  de  Grece  doit  professor  la  religion 
de  1'eglise  orthodoxe  orientale." 

Art.  2.  Conformement  au  troisieine  decret  de  I'Assemblee  Hellenique, 
Sa  Majeste  la  Reine  Amelie  est  appelee  de  droit  a  la  regence,  en  cas  de 
minorite  ou  d'absence  de  successeur  au  trone,  d'apres  les  conditions  de 
1'article  40,  de  la  constitution. 

Art.  3.  Le  present  traite  sera  ratine,  et  les  ratifications  en  seront 
echangees  a  Londres  dans  1'espace  de  six  semaines  ou  plus  tot,  si  faire 
se  peut. 

En  foi  de  quoi  les  plenipotentiaires  respectifs  1'ont  signe  et  y  ont 
appose  le  cachet  de  leurs  armes. 

Fait  a  Londres,  le  20  Novembre,  Tan  de  grace  mil  buit  cent  cinquante- 
deux.  (L.S.)  MALMESBURY. 

(L.S.)  A.  DE  CETTO  (sauf  approbation  de 

son  Gouvernement.) 
(L.S.)  A.  WALEWSKI. 

(L.S.)  S.  TRICOUPI. 

(L.S.)  BRUNNOW. 

Annexe  (A)  au  Protocole  de  la  Conference  du  20  Novembre,  1852. 

Au  moment  de  donner,  sauf  approbation,  le  concours  de  son  Gouveroe- 
ment  k  la  convention  qui  a  pour  objet  de  mettre  1'art.  *40,  de  la 
Constitution  Hellenique  en  barmonie  avec  les  stipulations  du 
traite  du  7  Mai,  1832,  le  soussigne,  plenipotentiaire  de  Sa  Majeste  le 
Roi  de  Baviere,  se  tient  pour  oblige"  de  reserver  a  sadite  Majeste  la 
faculte  de  donner  suite  plus  tard  a  1'arrangement  de  famille  dont  commu- 
nication a  e"te  faite  aux  cabinets  de  France,  de  Grande-Bretagne  et  de 
Russie,  en  comptant  pour  cela  sur  leur  assistance  bienveillante. 

II  se  tient  aussi  pour  oblige  de  constater  d'une  maniere  positive  que 
Tobligation  de  remplir  la  condition  de  1'art.  40,  de  la  Constitution  Hel- 
lenique, ainsi  que  le  veut  1'article  ler  de  la  convention,  n'incombe  aux 
princes  de  la  maison  de  Baviere  qu'apres  le  de"ces  du  Roi  Othon,  non 
avant ;  et  qu'alors  celui  des  princes  de  Baviere  qui  remplira  cette  con- 
dition montera  de  droit  sur  le  trone  de  Grece. 

II  doit  enfin  exprimer  la  conviction  que  1'art.  2,  de  la  convention,  dans 
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lequel  le  de"cret  3,  de  1' Assembled  Hell^nique  est  cite",  ne  saurait  Stre 
entendu  comme  devant  ou  pouvant  prejudicier,  en  aucun  cas,  aux  droits 
de  succession  que  les  princes  de  Baviere  ont  acquis  par  les  traites. 

Le  soussigne"  a  encore  un  devoir  h,  remplir.  L'art.  ler  de  la  conven- 
tion, en  nommant  le  traite"  du  7  Mai,  1832,  conjointement  avec  la  Con- 
stitution Hellenique,  ne  fait  nulle  mention  de  1'article  explicatif  et 
comple'mentaire  du  30  Avril,  1833.  Toutefois,  MM.  les  Plenipotentiaires 
de  France,  de  la  G-rande-Bretagne,  et  de  Kussie  ont  bien  voulu,  de  vive 
voix,  donner  Passurance  au  soussigne*  que,  dans  leur  pense"e  comme  dans 
leur  intention,  1'article  explicatif  et  complementaire  de  1833,  bien  que 
non  expresse"ment  mentionne",  est  compris  implicitement  dans  la  citation 
du  trait6  de  1832,  vu  qu'aux  termes  dudit  article,  celui-ci  fait  partie 
integrante  du  traite  comme  s'il  y  etait  inse're'  mot  a  mot.  Ayant  trans- 
mis  cette  assurance  &  Munich,  le  soussigne  a  regu  1'ordre  de  declarer, 
ainsi  qu'il  le  declare  par  la  pr&sente,  que  le  Gouvernement  Bavarois 
1'accepte,  et,  qu'en  procedant  &  la  signature  de  la  convention,  il  regarde 
comme  express6ment  entendu  entre  les  cabinets  de  France,  de  la  Grande- 
Bretagne,  et  de  Russie,  et  le  cabinet  de  Baviere,  que  le  silence  de  1'article 
ler  de  cette  convention,  par  rapport  a  1'article  explicatif  et  comple'men- 
taire de  1833,  30  Avril,  est  sans  prejudice  aucun  pour  les  stipulations 
contenues  dans  celui-ci,  stipulations  en  vertu  desquelles  les  femmes  ne 
sont  appeiees  k  monter  sur  le  trone  de  Grece  qu'&  1'extinction  totale  des 
males  dans  toutes  les  trois  branches  de  la  maison  de  Baviere  de'signe'es 
pour  succeder  en  Grece. 

Le  soussigne  a  1'honneur  de  demander  que  la  pre"sente  soit  jointe 
comme  annexe  au  protocole  de  ce  jour,  et  se  determinerait  pour  lors  & 
signer  la  convention,  sauf  1'approbation  de  son  Gouvernement. 

Londres,  le  20  Novembre,  1852. 

(SignS)         A.  DE  CETTO. 


r*Q«QT  *Annexe  (B)  au  Protocole  de  la  Conference  du  20  Novembre, 

1852. 

Ala  suite  de  la  declaration  du  ple"nipotentiaire  de  Baviere,  le  soussigne", 
ple"nipotentiaire  de  Grece,  apres  avoir  fait  observer  que  la  Constitution 
Grecque  ne  renferme  que  les  conditions  de  1'article  8,  de  la  Convention 
du  7  Mai,  1832,  et  ne  fait  nullement  mention  de  1'article  dont  il  est 
question  dans  la  declaration  du  plenipotentiaire  Ba-varois,  a  remarqu6 
qu'il  n'est  autoris6  par  son  Gouvernement  que  d'accepter,  et  par  conse- 
quent il  n'accepte,  que  ce  qui  a  etc  deja  inse're  d'un  commun  accord  au 
traite  paraphe,  le  12  de  ce  mois,  par  les  plenipotentiaires  de  France,  de 
la  Grande-Bretagne,  de  Grece  et  de  Russie. 

(Signe")  S.  TRICOUPI. 
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Memorandum  of  the  Sardinian  Government  as  to  the  Sequestration  of 
the  Property  of  Lombardo-  Venetian  Emigrants  having  become  Sar- 
dinian Subjects.  [From  Annuaire  des  Deux  Mondes,  1852—3,  pp. 
914-18.] 

DANS  la  derniere  guerre  d'ltalie,  le  Piemont  fut  vaincu,  mais  non 
humilie.  Lorsqu'il  fut  question  de  signer  la  paix,  le  Piemont  declara 
qu'il  ne  pouvait  abandonner  a  la  se"verite  des  lois  les  citoyens  du  royaume 
Lombardo- Venitien  qui  s'6taient  compromis  dans  les  derniers  evene- 
mens,  et  qui,  faisant  cause  commune  avec  nous,  avaient  arbore  nos  dra- 
peaux. 

Ce  sentiment,  inspire"  par  1'honneur,  fut  appre"cie  par  1'homme  d'etat 
distingue  qui  pr6sidait  alors  aux  conseils  de  1'empire  Autrichien.  L'Au- 
triche  promit  qu'une  amniste  suivrait  immediatement  la  signature  du 
traite  de  paix. 

L'amnistie  fut  en  effet  promulgue'e  avec  la  ratification  du  traite. 
L'Autriche  regla  de  son  plein  gre"  le  sort  des  citoyens  Lombards- Veni- 
tiens  qui  s'etaient  expatries  a  la  suite  des  derniers  e've'nemens,  et  qui, 
dans  des  delais  fixe"s,  ne  rentrerent  pas  dans  leurs  foyers,  soit  parce 
qu'ils  e"taient  exclus  de  1'amniste,  soit  pour  toute  autre  cause  inde- 
pendante. 

La  liberte  de  se  choisir  une  nouvelle  patrie,  lorsq'un  inte"ret  puissant 
nous  engage  &  quitter  les  lieux  qui  nous  ont  vus  naitre,  e"tant  un  des 
droits  les  moins  contested,  aucune  legislation  n'a  mis  un  obstacle  absolu 
a  la  faculte  d'emigrer. 

Dans  1'Empire  Autrichien,  la  loi  du  24  Mars,  1832,  promul- 
guee  *le  15  Juin  en  Lombardie,  reconnait  aux  sujets  de  Tempe- 
reur  le  droit  k,  1'emigration  legale,  a  la  charge  d'en  demander  1'autorisa- 
tion  prealable  en  remplissant  les  conditions  prescrites.  Elle  declare  a 
1'art  9,  "que  les  Emigres  avec  autorisation  perdront  la  qualit^  de  sujets 
Autricbiens  et  seront  traites  comme  etrangers  pour  tous  les  eflfets  de  droit 
civil  et  politique." 

L'art.  10,  frappe  de  peines  seVeres  la  delitd' emigration  non  autorisee. 
L'art.  11,  ordonne  le  sequestre  des  biens  des  coupables. 
Le  marechal  comte  Radetzky,  investi  des  pouvoirs  souverains  dans  le 
royaume  Lombardo-Venitien,  se  conforma  aux  principes  clairement  e"tablis 
par  la  loi  precitee,  dans  les  differentes  notifications  qu'il  publia  apres  le 
traite  de  paix  du  6  Aout,  1849. 

La  premiere  notification  du  12  du  meme  mois  accorde  1'amnistie ;  elle 
exclut  cependant  de  cette  faveur  quatre-vingt-six  individus  qui  sont 
designes  nominativement. 

Le  mar^cbal  declare  que  ceux  qui  ne  rentreront  pas  dans  le  d£lai  fixe" 
ne  pourront  plus  profiter  de  1'amnistie  j  que  ceux  qui  ne  rentreront  pas, 
soit  par  un  effet  de  la  presente  proclamation  (les  citoyens  exclus  de  Vam- 
nistie,}  soit  par  un  eifet  de  leur  volonte  (per  fatto  proprio,\  pourront  de- 
mander 1'autorisation  d'emigrer  en  conformite  des  lois. 
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Une  autre  notification  du  12  Mars,  1850  : 

"  Considerant  que  tous  les  amnisties  n'ont  pas  profite  de  1' alternative 
qu'on  leur  avait  laisse  de  rentrer  dans  les  e"tats  Autrichiens,  ou  de  de- 
mander,  dans  la  voie  le"gale,  leur  Emigration  ; 

"  Attendu  qu'il  ne  peut  etre  indifferent  au  Gouvernement  de  laisser 
la  jouissance  des  droits  de  citoyen  h,  ceux  qui  prolongent  voluntairement 
une  absence  non  autorise"e,  declare  qu'on  les  poursuivra  comme  coupables 
d'emigration  ille"gale." 

Mais,  par  une  proclamation  en  date  du  29  Decembre  de  la  meme 
annee,  Sa  Majeste  1'Empereur  reVoqua  ces  dispositions  du  gouverneur- 
gene'ral : 

"  En  consideration,  y-est-il  dit,  de  1'option  qu'on  a  laisse'e  &  mes  sujets 
compromis  dans  les  Evenemens  revolutionnaires  de  la  Lombardie  et  de 
la  VenEtie  de  rentrer  dans  leur  patrie  ou  de  demander  leur  Emigration 
lEgale,  et  par  un  effet  de  ma  grace,  je  veux  que  ceux  qui  n'ont  pas  pro- 
fite de  cette  faculte,  quoiqu'ils  ne  soient  pas  exclus  de  1'amnistie,  soient 
neanmoins  considers  et  traitEs  comme  Etant  defies  des  droits  et  devoirs 
de  sujets  Autrichiens  (come  sciolti  dal  vincolo  della  sudditanza  Austri- 
aca),  et  je  permets  qu'ils  soient  assimiles  aux  sujets  qui  ont  obtenu  1'au- 
otrisation  d'Emigrer. 

Nous  voyons  done  une  loi  de  1'ernpire  qui  permet  aux  sujets  Autri- 
chiens d'Emigrer  avec  1'autorisation  prEalable  du  Gouvernement,  loi  qui 
a  trait  aux  rapports  internationaux,  et  qui  fait  par  consequent  partie  du 
droit  public,  tant  qu'elle  n'est  pas  rEvoquee.  Nous  voyons  le  Gouverne- 
men^  Autrichien,  apres  la  guerre  de  *1848— 9,  engager  ii  de- 
mander  1'Emigration,  en  conforrnite  de  cette  loi,  ceux  de  ses 
sujets  compromis  qui  ne  pourraient  pas  (les  exclus  de  Vamnistie\  ou 
qui  n'entendraient  pas  rentrer  dans  lours  foyers. 

Ecrfin,  nous  voyons  1'Autriche,  impatiente  des  lenteurs  d'une  partie 
des  amnistiEs  i  se  prononcer,  leur  donner  en  masse  1'autorisation  d'emi- 
grer  qu'ils  he'sitaient  k  demander,  et  declarer  qu'ils  seront  considerEs 
comme  deliEs  des  devoirs  de  sujets  Autrichiens  et  comme  emigres  legale- 
ment. 

L'Autriche  ayant  de"fini  d'une  rnaniere  nette,  precise,  large,  la  position 
lEgale  des  Emigres,  elle  avait  accorde  a  plusieurs  d'entre  eux,  soit  amnis- 
tiEs,  soit  exclus  de  1'amnistie,  sur  leur  demande,  et  a  teneur  de  la  loi  de 
1832,  la  permission  d'emigrer. 

Un  grand  nombre,  place  dans  ces  conditions,  demanda  la  naturaliza- 
tion Sarde,  qui  fut  accordee  aux  uns,  refusee  aux  autres. 

Ceux  qui  furent  naturalises  sont  devenus  legitimement,  d'apres  les  lois 
de  1'Autriche,  comme  d'apres  lesnotres,  citoyens  Sirdes,  et  ne  sont  plus, 
pour  1'Autriche,  que  des  Strangers  sur  lesquels  elle  ne  peut  revendiquer 
aucun  droit  de  souverainete,  et  dont  les  biens  sont  place's  sous  la  protec- 
tion de  1'art.  33,  du  Code  Civil  Autrichien. 

Si  cette  position  des  emigre's  naturalises  Sardes  avait  eu  besoin  d'etre 
arneliore'e  ou  raffermie,  nous  n'aurions  qu'a  citcr  1'art.  ler  du  traite"  de 
commerce  stipule  entre  la  Sardaigne  et  1'Autriche,  le  18  Octobre,  1851, 
que  declare  que  "  les  sujets  de  chacune  des  hautes  parties  contractantes 
pourront  disposer  librement,  par  testament,  donation,  e'change,  vente,  ou 
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de  toute  autre  maniere,  de  tous  les  biens  qu'ils  pourraient  acquerir  ou 
posse"der  le"galement  dans  les  etats  de  1'autre  puissance,  etc.  .  .  .,  en  pay- 
ant  seulement  les  impots,  taxes  et  autres  droits  auxquels  sont  assujettis 
les  autres  habitans  du  pays  ou  la  propriete  existe." 

Le  6  Fevrier  dernier  ont  eu  lieu  les  deplorables  evenemens  dont  la 
ville  de  Milan  a  etc  le  theatre. 

Sept  jours  apres,  au  moment  meme  ou  1'Autricbe  declarait  appre"cier 
la  conduite  ferme  et  legale  que  le  gouvernement  du  roi  avait  tenue  a  son 
egard,  on  signait  une  proclamation,  par  laquelle,  en  declarant  evidente 
hncmife$ta\  la  complicte  des  emigres  politiques  du  royaume  Lombardo- 
Venitien  dans  ces  derniers  evenemens,  on  frappait  de  sequestre  tous 
leurs  biens  meubles  et  immeubles  situes  dans  les  etats  Autricbiens  ;  on 
ne  faisait  aucune  distinction  entre  les  Emigres  exclus  ou  non  de  1'amnistie ; 
entre  ceux  qui  avaient  obtenu  un  decret  particulier  d'e'migration  ou  qui 
avaient  ete  autorises  en  masse  a.  emigrer. 

La  proclamation  finissait  par  ces  mots  :  "  J'attends  des  propositions 
nlterieures  relativement  k  la  destination  k  donner  aux  biens  se"questres  ; 
c'est-k-dire  qu'avec  le  sequestre,  il  y  avait  menace  de  confiscation." 

L'Europe  apprit  avec  une  surprise  douloureuse  une  mesure  qui 
*violait  tous  les  droits,  qu'aucune  raison  ne  pouvait  justifier,  qui 
n'avait  pas  d'exemple  dans  Phistoire.  On  s'e"tonnait  de  la  voir  e"maner 
d'une  monarcbie  eminemment  conservatrice,  d'un  gouvernement  r£gulier. 
On  se  demanda  comment  on  pouvait  affirmer  k  Vienne,  sept  jours  apres 
les  troubles  de  Milan,  et  quand  les  enquetes,  £taient  a  peine  commencees, 
que  tous  les  Emigres  politiques  etaient  complices  de  ces  attentats ;  s'il 
etait  possible  que  cette  complicite  universelle,  qu'aucun  fait  ne  venait 
confirmer,  n' admit  aucune  exception  ;  si  une  insurrection  organisee  par 
Mazzini  pouvait  etre  imputee  k  ceux  qui  s' Etaient  toujours  poses  en  ad- 
versaires  de  ses  theories  et  de  ses  actes,  et  qui  en  auraient  ete  les  pre- 
mieres victimes  s'il  avait  triompbe ;  on  se  demandait  enfin  pourquoi,  s'il 
y  avait  trace  de  complicity,  on  ne  laissait  point  k  1'action  juridique  des 
tribunaux  le  soin  de  la  constater  et  de  la  punir,  sans  intervertir  tous  les 
roles,  sans  usurper  les  fonctions  judiciaires,  condamner  les  pretendus 
coupables,  en  masse,  non-seulement  sans  les  entendre  et  presque  sans  les 
nommer,  et  commencer  une  procedure  par  Pexecution  de  l'arr£t  rendu 
d'avance,  non  sur  des  preuves,  mais  sur  des  suppositions. 

Le  gouvernement  du  roi,  qui  venait  de  prouver  a  1'Autriche  par  des 
faits  irrecusables  qu'il  avait  la  volonte  et  le  pouvoir  de  re"primer  et  de 
contenir  tout  element  re"volutionnaire,  et  qui,  par  des  mesures  promptes 
et  e"nergiques,  avait  e"loigne"  de  la  frontiere  Lombarde  et  ensuite  expulse 
de  ses  etats  le  petit  nombre  d'e'migre's  turbulens  (ils  ne  montaient  pas  k 
cent)  qui  suivaient  les  inspirations  de  Mazzini,  fut  tres-peniblement 
affecte  de  la  maniere  dont  le  gouvernement  Autrichien  r^pondait  k  cet 
acte  de  Ioyaut6  et  de  bon  voisinage.  N6ammoins,  voyant  que  la  procla- 
mation ne  faisait  aucune  mention  des  emigre's  qui,  apres  avoir  6te"  deli^s 
regulierement  de  leurs  devoirs  de  sujets  Autricbiens,  avaient  obtenu  des 
lettres  de  naturalisation  dans  un  autre  6tat,  il  se  borna  k  demander  des 
explications  k  ee  sujet  au  cabinet  de  Vienne  ;  car,  tout  en  deplorant  pour 
les  autres  la  mesure  adopted  par  1'Autricbe,  il  ne  jugeait  pas  devoir 
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s'eriger  en  censeur  des  actes  du  gouvernement  imperial,  en  tant  qu'ils 
ne  touchaient  point  aux  droits  du  Piemont  et  aux  stipulations  interna- 
tionales.  La  response  fat  que  1'Autriche  ne  faisait  aucune  distinction 
entre  les  Emigres  politiques ;  que  tous  e*taient  frappes  e"galement,  les 
naturalises  comme  les  non  naturalises. 

Le  gouvernement  Sarde,  presse"  par  Timp^rieux  devoir  de  ne  pas  per- 
mettre  la  spoliation  violente  de  ceux  qui,  selon  les  lois  des  deux  pays, 
les  traites  et  le  droit  public,  de  1'aveu  de  1'Autriche  et  par  un  effet  des 
facilites  qu'elle  a  aecorde'es,  e"taient  devenus  sujets  du  roi,  adressa,  en 
termes  moderes,  ses  reclamations  au  comte  de  Buol. 

II  s'attacha  a  lui  de"montrer  que  la  proclamation,  en  tant  qu'elle  frap- 
pait  les  anciens  sujets  de  1'Autriche,  refugie's  politiques,  qui,  apres  avoir 
r*8f  71  °^*enu  1'autorisation  d'e'migrer,  avaient  acquis  la  *naturalisation 
-I  Sarde,  e"tait  contraire  &  laloi  de  1'  empire  Autrichien  du  24  Mars, 
1832,  aux  notifications  impe'riales  du  12  Aout,  1849,  12  Mars  et  ler 
Decembre,  1850 ;  au  traite"  de  commerce  du  18  Octobre,  1851,  ainsi 
qu'a  1'art.  33,  du  Code  Civil  Autrichien.  II  annongait  1'espoir  que  le 
cabinet  de  Vienne,  revenu  de  ses  premieres  impressions,  et  appre"ciant 
mieux  1'atteinte  profonde  que  1'application,  aux  sujets  du  roi,  de  la  mesure 
en  question  portait  aux  principes  du  droit  public  et  aux  stipulations 
solennelles  des  traite"s  existans  entre  la  Sardaigne  et  1'Autriche,  consen- 
tirait  a  en  modifier  l'exe"cution. 

Le  cabinet  Sarde  etait  Men  loin  de  s'attendre  k  la  re"ponse  dont  M.  le 
comte  de  Buol  chargea  le  minis  tre  imperial  a  Turin  de  lui  donner  com- 
munication. 

Cette  re"ponse  est  si  extraordinaire  par  le  fond  et  par  la  forme,  elle  est 
si  peu  conforine  aux  bons  rapports  qui  existent  entre  1'Autriche  et  le 
Piemont,  que  le  gouvernement  du  roi  s'est  trouve"  dans  le  penible  devoir 
de  protester,  et  contre  1'acte  de  spoliation  qu'on  entend  consommer  au 
prejudice  de  sujets  Sardes  non  atteints  ni  convaincus  l^galement  d'aucun 
crime,  et  contre  les  theories  subversives  de  tout  principe  d'ordre  et  de 
legalit^  par  lesque"lles  on  aurait  la  prevention  de  les  justifier. 

Cependant,  avant  de  s'acquitter  de  cette  obligation,  et  voulant  laisser 
a  1'Autriche  le  temps  de  revenir  k  des  sentimens  plus  e"quitables  et  plus 
conformes  aux  bons  rapports  qui  ont  existe"  jusqu'a  present  entre  les 
deux  etats  le  cabinet  de  Turin  re"pondit  en  termes  empreints  d'un  vif 
de"sir  de  conciliation  in,  la  depeche  de  M.  le  comte  de  Buol,  et  s'attacha 
a  re"futer  les  argumens  k  1'aide  desquels  ce  ministre  s  efforyait  de  demon- 
trer  la  ne"cessite  d'une  mesure  que  rien  ne  peut  justifier.  Malheureuse- 
ment,  les  nouvelles  demarches  du  gouvcrneruent  du  roi  n'ont  abouti  & 
aucun  resultat.  D'apres  les  r^ponses  faites  au  comte  de  Revel,  le  Pie- 
mont n'a  pu  concevoir  la  moindre  espe*rance  que  le  se"questre  serait,  en 
tout  ou  en  partie,  re"voque  ou  modifie. 

En  consequence,  il  a  cru  que  sa  conscience  et  sa  dignite"  ne  pouvaient 
lui  permettre  de  diffe"rer  plus  longtemps  1'accornplissement  du  devoir 
positif  et  saore  de  protester  de  nouveau  solennellement. 

M.  le  comte  de  Buol  laisse  de  cote  la  question  de  l'e"galite,  terrain  sur 
lequel  il  ne  pourrait  soutenir  la  discussion,  et  declare  hautement  que  la 
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mesure  centre  laquelle  nous  re"clamons  a  e^e"  prise  dans  un  inte'ret  de 
surete  publique. 

Qu'il  nous  soit  permis,  h,  notre  tour,  de  faire  observer  que  1'int^ret  de 
la  surete"  publique  peut  autoriser  des  mesures  extraordinaires  et  extra 
Ugales,  telles  que  1'etat  de  sie'ge  avec  toutes  ses  rigueurs. 

L'Autricbe  en  a  use  largement,  et  aucun  gouvernement  ne  s'est  avise* 
d'intervenir  dans  une  question  de  politique  inte'rieure,  ni  d'examiner 
jusqu'k  quel  point  elle  peut  etre  justifiee. 

*Mais  1'interet  de  la  surete*  de  I'&at  ne  peut  jamais  autoriser 
1'emploi  de  mesures  ille"gales;  it  ne  peut  jamais  autoriser  1'Au- 
triche  a  porter  atteinte  aux  droits  des  gens,  k  d£chirer  une  page  de  son 
code  civil,  h  revenir  sur  ses  propres  actes  et  sur  ses  promesses  les  plus 
solennellcs,  h,  meconnaitre  les  droits  acquis,  k  annuler  un  traite  stipule" 
tout  recemment  et  observe*  par  la  Sardaigne  avec  une  scrupuleuse  fidelity 
k  violer  le  droit  de  proprie'te  des  citoyens  Sardes,  k  mettre  en  pratique, 
sans  qu'elle  en  ait  1'intention,  ces  principes  re  volution  naires  et  socialistes 
qu'elle  re"prouve  si  hautement,  que  tout  gouvernement  re"gulier  est  appele" 
a  combattre  et  k  paralyser,  parce  qu'ils  minent  la  base  de  1'edifice  social. 

M.  de  Buol  n'hesite  pas  a  affirmer  que  les  Emigres  Lombards- Venitiens, 
reTugies  en  Pie"mont,  ont  employe  une  partie  des  revenus  qu'ils  tiraient 
de  la  Lombardie  h  subventionner  la  presse  de'magogique,  a  seconder 
activement  des  maehinations  criminelles,  telles  que  1'emprunt  Mazzini. 
Mais  ce  sont  Ik  des  allegations  toutk  fait  gratuites,  n'ayant  aucune  preuve  k 
1'appui ;  le  manque  de  fondement  en  serait  meme  de'montre'  par  les  injures 
et  les  menaces  auxquelles  les  Emigres  riches  ont  toujours  e"t6  et  sont 
encore  en  butte,  particulierement  depuis  1'echauflfour^e  de  Milan,  de 
la  part  des  journaux  demagogiques  et  du  parti  Mazzinien.  D'ailleurs, 
si,  malgre  la  reprobation  dont  les  Emigres  ont  frappe*  cet  atfcentat,  ii 
existe  quelques  faits  qui  prouvent  que  quelqu'un  d'entre  eux,  natu- 
ralist Sarde  ou  non,  ait  pris  part  &  ce  mouvement  ou  k  des  conspira- 
tions  centre  1'Autriche,  elle  a  des  lois  et  des  juges;  des  que  la  justice 
aura  prononce,  le  Pie"rnont  n'elevera  pas  la  voix  pour  deTendre  le  coupable. 
Mais  tant  que  1'aulorite  politique,  mettant  de  cote  les  lois  et  les  tribunaux, 
procedera,  sur  des  suppositions,  k  des  actes  de  spoliation  envers  des  sujets 
Sardes,  le  sentiment  de  1'honneur  et  du  devoir  imposera  au  Piemont 
1'obligation  d'intervenir  en  leur  faveur,  de  protester  centre  Tabus  de  la 
force,  d'epuiser  tous  les  moyens  qui  sont  en  son  pouvoir  pour  faire  modi- 
fier un  etat  de  choses  si  peu  en  barmonie  avec  les  principes  les  plus 
sacres  du  droit  des  gens.  L'Autriche  n'a  certainement  pas  le  droit  de 
s'en  ^tenner  ni  de  dire  que  nous  faisons  cause  commune  avec  les  emigres, 
Nous  protegeons  nos  concitoyens,  et  TAutricbe,  dans  un  cas  semblable, 
ne  tiendrait  pas  une  autre  ligne  de  conduite. 

M.  de  Buol,  recriminant,  nous  demande  ce  que  nous  avons  fait  pour 
mettre  un  frein  h  cette  presse  abominable,  qui  n'est  au  fond  qu'un  appel 
incessant  k  la  r(§volte. 

Quoique  cette  interpellation  tende  ^videmment  a  d^placer  la  question, 
nous  r^pondrons  en  remarquant  d'abord  que  ce  ministre  prete  une 
influence  bien  funeste  k  des  journaux  qui  ne  sont  les  un  Autriche  que 
par  les  hauts  frmctionnaires,  et  dont  T introduction  est  d£fendue  en  Lorn- 
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bardie  sous  des  peines  tellement  rigoureuses  qu'elle  suffit  pour  donner 
lieu  au  giudizio  statario.  Mais  disons  eusuite  qu'il  y  a  chez  nous  des 
_  Q „„-.  lois  repressives  de  la  licence  de  la  *presse ;  que  les  tribunaux 
-I  ont  etc"  appeles  bien  souvent  a  les  appliquer;  que  nous  avons 
souvent,  et  dans  le  journal  officiel  et  devant  les  chambres,  repousse  haute- 
ment  ses  hearts,  les  infamies  de  certains  journaux  et  surtout  les  attaques 
contre  les  princes  Strangers ;  que  nous  avons  meme  pr^sente  et  fait 
agre"er  une  loi  tendant  &  faciliter  les  poursuites  judiciaires  contre  les 
auteurs,  de  ces  exces,  lois  que  la  Belgique  a  irnite'es,  dont  on  lui  a  su 
gre,  et  dont  1'Autriche  n'a  pas  voulu  nous  tenir  compte. 

D'ailleurs,  il  ne  faut  pas  oublier  que  chez  nous  la  presse  est  libre,  que 
le  gouvernement  lui-nreme  est  en  butte  &  des  attaques  incessantes,  que  la 
liberte  de  la  presse  est  une  condition  des  gouverneraens  constitutionnels, 
qu'on  ne  peut  y  toucher  qu'en  touchant  aux  statuts  que  nous  avons  jure" 
d' observer,  et  que  ni  le  pouvoir  exe*cutif  ni  les  chambres  ne  seront  dis- 
poses h  y  laisser  porter  atteintej  car  la  liberte  pour  nous,  c'est  1'inde- 
pendance,  et  nous  1'acceptons  avec  ses  avantages  et  ses  inconv6niens. 

M.  de  Buol  nous  reproche  aussi  d'avoir  viole*  le  traite  d'extradition. 
L' extradition  applique"e  aux  delits  politiques  n'est  plus  dans  les  moeurs 
actuelles;  elle  serait  inoins  possible  encore  si  on  avait  voulu  1'appliquer 
k  la  revolution  de  1848.  Le  traite  de  paix  ayant  garde"  le  silence  sur  ce 
point  et  fait  revivre  en  masse  les  traites  anterieurs,  le  chevalier  d'Aze"- 
glio,  interpelie  k  ce  sujet  dans  la  chambre  Elective,  n'hesita  pas  k  r6- 
pondre  que  les  pre>enus  de  delits  politiques  devaient  s'entendre  exceptes. 
11  est  bien  vrai  que  1'Autriche,  en  demandant  en  1050  Textradition  d'un 
compromis  de  ce  genre,  a  soutenu  que  son  gouvernement  n'etait  pas  lie* 
par  la  declaration  du  chevalier  d'Aze"glio;  mais  elle  n'a  jamais  protest^ 
formellement.  Elle  n'a  jamais  dit  que  cette  declaration  la  mettait  dans 
le  cas  de  se  refuser  4  1'execution  du  traite.  Bien  plus,  elle  a  cesse  d'in- 
sister  pour  1'extradition  des  prevenus  politiques  du  moment  ou  le  gou- 
vernement du  roi  a  laisse  entrevoir  qu'il  ne  serait  pas  eloigne  de  denoncer, 
comme  on  lui  en  reconnaissait  le  droit,  la  convention  de  1838,  si  Ton 
persistait  &  vouloir  en  appliquer  les  effets  aux  deiinquans  politiques. 
Comment  peutelle  maintenant  nous  accuser  d'une  omission  qu'elle  a 
acceptee  au  moms  implicitement  et  sanctionnee  par  1' execution  donnee 
au  traite  ? 

En  dernier  lieu,  M.  de  Buol  etablit  trois  categories  d'emigres  refugies 
en  Piemont :  la  premiere,  composee  d'instrumens  actifs  qui  savent 
manier  le  poignard;  la  seconde,  de  ceux  qui  les  dirigent  et  les  soudient ; 
la  troisieme,  deceux  qui  se  tiennent  sur  une  prudent  reserve,  et  attendent 
avec  calme  si  les  tentatives  des  enfans  perdus  de  la  revolution  aboutissent 
ou  non  d  un  evenement  favorable. 

Le  gouvernement  imperial  declare  qu'ils  sont  tous  solidaires.  Nous 
n'avons  pas  besoin  de  refuter  cette  nouvelle  et  etrange  espece  de 
solidarite. 

f*8701      "^n  a^mettant  pour  un  moment  1'hypothese  des  trois  categories, 

-*  *ce  sont  specialement  les  prudens  et  les  calmes  qui  ne  soudoient 

pas,  qui  ne  dirigent  pas  les  revolutionnaires,  que  1'Autriche  a  frappes. 

Comment  M.  le  comte  de  Buol  peut-il  leur  imputer  &  crime  cette  conduite  ? 
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Panni  ces  hommes  prudens  et  calmes,  plusieurs  sont  k  present  des 
Strangers  pour  1'Autriche  et  ont  acquis  une  autre  patrie. 

L'acte  de  se"questre  et  de  confiscation  dont  il  s'agit  a  e"te  dernierement 
qualifie  par  1'Autriche  de  mesure  de  precaution  et  d'acte  provisoire ; 
mais  d'abord  cette  maniere  de  1'envisager  est  en  opposition  directe  avec 
la  lettre  et  1'esprit  de  la  proclamation  du  sequestre,  et  surtout  des  dispo- 
sitions administratives  subsequentes,  qui,  bien  loin  d'en  atte"nuer  les 
efiets,  les  ont,  au  contraire,  aggrave"s.  Que  dirons-nous,  au  reste,  d'une 
mesure  de  precaution  qui  enleve  les  moyens  d'existence  &  toute  une  cate*- 
gorie,  non  d'accuses,  mais  de  suspects,  d'une  mesure  provisoire  dont  le 
terme  est  indefini,  dont  ceux  qui  en  sont  les  victimes,  sans  que  leur  cul- 
pabilite"  soit,  nous  ne  dirons  pas  etablie,  mais  au  moins  spe"cifiquement 
indiquee,  ne  pourront  etre  delivres  qu'en  prouvant  leur  innocence  ?  Et 
comment  prouveront-ils  leur  innocence,  puisque  1'acte  d'accusation  et  les 
argutnenB  dont  on  1'etaie  ne  leur  sont  pas  signifies  ?  .  .  .  . 

Cette  nouvelle  maniere  d'envisager  la  question  peut  etre  polie,  mais 
elle  n'est  certes  pas  serieuse.  Nous  nous  bornerons  done  a  repeter  que, 
s'il  resulte,  par  enquete  judiciaire,  pour  I'Autriche,  que  quelque  citoyen 
Piemontais,  ancien  ou  nouveau,  se  soit  rendu  complice  d'un  crime  public 
ou  prive  au  prejudice  de  cette  puissance,  que  les  tribunaux  le  jugent 
selon  la  rigueur  des  lois;  nous  n'interviendrons  pas  en  sa  faveur. 

Ce  que  nous  ne  pouvons  tolerer  sans  forfaire  h  1'bonneur,  sans  manquer 
au  devoir  le  plus  sacre,  c'est  que,  sur  de  simples  suppositions,  1'autorite 
politique  Autrichienne  se  permette  de  violer  les  droits  les  mieux  etablis 
et  les  plus  incontestables,  en  frappant  de  sequestre  les  biens  de  tant  de 
families  qui  ont  cesse  d'etre  emigrees  et  doiit  les  membres  sont  devenus, 
d'apres  les  dois  des  deux  pays,  sujets  Sardes. 

C'est  un  grave  attentat,  sur  lequel  mous  faisons  appel  k  la  conscience 
mieux  informe'e  du  cabinet  de  Vienne,sur  lequel  nous  invoquons  les  bor.s 
ofiices  des  souverains  allies  et  amis. 
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How  it  may  be  resumed  after  a  Dis- 
continuance or  Abandonment,  389. 
Brtaches  of. — Generally,  ib.     Owing 
to  alleged   Ignorance,    394.     By 
the  Ingress  of  Ships,  396.     Where 
and  how  Inquiries  should  be  made 
respecting  Blockade,  398.     Decis- 
ion of  Lord  Stowell  as  to  what  are 
Roads,  399.     Intention  of  Ships' 
Master,  and  Destination  of  Ship, 
400.     Distinction  between  Block- 
ade  de  facto  and   Blockade  by 
Notification,  401.     By  Egress  of 
Ships,  402.     Exceptions   in  cer- 
tain Cases,  ib.     Where  Ingress  is 
alone 
tion 

Judgment  of  the  Privy  Council 
in  the  Gerasimo,  the  Aspasia,  and 
the  Achilles,  in  the  Addenda  at 
the  Beginning  of  this  Volume. 
Penalty  for  Breach  of,  405.  To 
the  Ship,  ib.  To  the  Cargo,  406. 
Decision  of  Lord  Stowell  on  the 
Subject  of  the  Complicity  of  the 
Owner  of  Cargo  with  the  Act  of 
Master  of  Ship,  407.  Different 
Principles  applied  to  the  Case  of 
Captures  made  by  commissioned 
Captors  on  the  High  Seas,  and 
that  of  Captures  by  non-commis- 
sioned Captors  in  Ports,  409. 
Orders  in  Council,  respecting. — Of 


ne  prohibited  by  the  Proclama- 
i,  Egress    is    allowable.     See 


France  (French  Decrees],  declar- 
ing Blockade  of  British  Ports 
(dated  1806),  411-16.  Relating 
to  Blockade  of  French  Ports 
(1807-9),  412-16. 

Port  under. — Master  deviating  into  ; 
how  far  Owners  of  Ship  and  Cargo 
responsible,  614.  See  Master  of 
Ship. 

Bluhme  (M.  de),  Letter  of  to  M.  de 
Bille,  relative  to  the  Succession  to 
the  Throne  of  Denmark,  App.,  796. 

Boats  (Ships'),  Right  to  share  in  a 
joint  Capture,  495. 

Bodinus,  72. 

Bonds.     See  Bail  Bonds. 

Booty  (and  Prize),  185.  See  Prize. 
Practice  and  Jurisdiction  of  English 
Prize  Court  respecting,  185.  Pow- 
ers of  Military  Courts  of  Judicature, 
186.  Right  of  Jus  Postliminium 
respecting,  503.  See  Postliminium. 
All  Acquisitions  of,  belong  to  Sov- 
ereign, 189.  Distribution  of,  190, 
197.  Crown  may  dispose  of,  as  it 
thinks  proper,  190.  Claims  for, 
usually  referred  by  Crown  to  Lords 
of  Treasury,  192.  Lords  of  Trea- 
sury may  hear  Counsel  upon  Claim 
for,  ib.  Claim  not  triable  in  Eng- 
land in  any  Municipal  Court,  193. 
Distinction  between  public  and  pri- 
vate Property  of  Sovereign,  ib.  Ob- 
jections to  the  Tribunal  of  Trustees 
recommended  by  Lords  of  Treasury 
to  settle  Cases  in  Claims  for,  196. 
Jurisdiction  of  High  Court  of  Admi- 
ralty in  Matters  of,  197.  Distribution 
of;  Status  of  the  East  India  Com- 
pany in  Matters  relating  to,  197. 

Bosanquet  and  Puller's  Reports.  See 
Reports,  List  of. 

Boucher,  256. 

Bouvier's  (American)  Law  Dictionary, 
409. 

Bowyer's  Public  Law,  113. 

Brazil,  Treaty  of  Commerce  and  Navi- 
gation (of  1827)  with  England,  and 
relating  to  Contraband,  379. 

Breach  of  Blockade.     See  Blockade. 

Breslau,  Prussian  University  of;  De- 
cision respecting  the  Confiscation  of 
Debt  due  from  Count  Von  Hahn  to 
Prince  of  Hesse-Cassel,  712. 

Brimstone,  considered  as  Contraband, 
359.  See  Contraband. 

British  and  Foreign  State  Papers,  668. 

Brooke's  Abridgment,  119. 

Brougham  (Lord  Chancellor,)  Judg- 
ment of,  as  to  Ownership  of  Prize 
captured  during  War,  189. 
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Brown's  Civil  and  Admiralty  Law,  563. 

Parliamentary  Cases.  See  Re- 
ports, List  of. 

Brunleger,  Dissert,  de  Occupatione 
Bellica,  685,  689. 

Brusseau,  Contract  Social,  143. 

Brutus  (Decius,)  704. 

Buckingham  (Duke  of,)  Memoirs  of 
Court  and  Cabinet  of  George  III.,  165. 

Bulstrode's  Reports.  See  Reports,  List 
of. 

Buonaparte.  See  Jerome  Bonaparte 
and  Napoleon  I. 

Burlamaqui,  Principe  de  Droit  de  la 
Nat.  et  des  Gens,  687,  691. 

Burke,  Letters  on  a  Regicide  Peace, 
47,  72,  82.  Appeal  from  the  Old  to 
the  New  Whigs,  103.  Works  of,  143. 

Burrow's  Reports.  See  Reports,  List  of. 

Bynkershoek,  Quaestiones  Juris  Pub- 
lici,  6,  7,  10,  11,  12,  14,  22,  23,  35, 
67,  70,  71,  73,  75, 103,  113, 114, 115, 
116,  126,  128,  133,  135,  138,  188, 
195,  202,  209,  211,  224,  226,  243, 
256,  321,  322,  327,  328,  329,  330, 
331,  348,  371,  373,  395,  400,  418, 
419,  424,  427,  452,  457,  461,  463, 
467,  486,  487,  489,  490,  501,  504, 
508,  509,  514,  527,  571,  579,  580, 
596,  603,  613,  614,  617,  623,  624 
637,  695,  723.  De  fora  Legatorum, 
11,  12,  14.  Remarks  of,  upon  the 
Subject  of  Recapture,  508.  See  Re- 
capture. 


C. 


Cabinet  Library  of  Scarce  and  Cele- 
brated Tracts,  244,  552. 

Csesar,  De  Bello  Civili,  642.  War 
with  Pompey,  704. 

Caius  Flavius.     See  Flavius. 

Calvin's  Case,  100. 

Cambac6res  (French  Minister  of  Jus- 
tice), 544. 

Camden's  Elizabeth,  99,  100. 

Campbell's  Reports.  See  Reports, 
List  of. 

Canada,  Possessions  in,  War  with 
France  respecting  Limits  of,  85. 

Canon  Law. 

Decretals  (1.  v.  t.  vi.),  319. 

Extrav.  Comm.  (1.  v.  t.  vi.),      ib. 
X.  4.  §  5.  1.  502. 

Canning  (Mr.),  Speeches  of,  215.  216, 
217,  218.  Letter  of,  to  Sir  Charles 
Stuart,  as  to  State  of  Spain,  in  1823, 
App.,  756.  Despatch  of,  on  the 
same  Subject,  to  Vicomt0-  de  Mar- 
celhis,  App.,  758.  To  Sir  C.  Stuart 
(March  31,  1823,)  App.,  761. 


Capitulation,  Nature  of,  169.  Con- 
struction of  Articles  of,  ib.  Speech 
of  Sir  J.  Mackintosh,  on  the  capitu- 
lation of  Genoa,  169-185.  Judg- 
ment of  Lord  Stowell  in  the  Case  of 
the  Ships  taken  at  Genoa,  172. 
Vessels  used  as  Privateers,  not  within 
Terms  of,  protecting  private  Pro- 
perty generally,  177.  Public  Pro- 
perty ceded  by,  but  not  taken  pos- 
session of,  and  afterwards  seized  by 
Privateers,  belongs  to  the  Crown,  ib. 
Of  an  Island,  Rule  as  to  Ships  within 
sight  sharing  in  Capture  of,  493. 

Captors,  Rights  and  Duties  of,  449. 
See  Captures.  Ditto,  in  reference 
to  the  Conduct  of  Suits  in  Prize 
Court,  563.  Liable  for  Damages  for 
Captures  without  probable  Cause,  or 
other  Misconduct,  57.  What  is  pro- 
bable Cause  of  Capture,  567.  Lia- 
bility of,  for  Loss  of  Prize,  ib.  Prize 
must  be  sent  into  some  convenient 
Port  for  Adjudication,  569.  Treat- 
ment of  Crew  of  Captured  Vessel  by, 
569.  Captors  not  bound  to  explain 
Cause  of  Capture,  ib.  May  chase, 
but  not^re,  under  false  Colours,  ib. 
No  Right  to  injure  Ship,  &c.,  or 
convert,  &c.,  Property  on  board,  570. 
Damages  against,  for  wrongful  Cap- 
ture, ib.  See  Damages.  Confisca- 
tion of  Prize,  for  Neglect  or  Miscon- 
duct of,  572.  When  Damages  given 
or  refused  against,  on  Restitution  of 
Prize,  573.  See  Damages.  Where 
Compensation  given,  the  Prize  being 
lost  in  the  Hands  of  Captors,  575. 
Where  allowed  Costs  and  Expenses, 
although  Restitution  decreed,  ib. 
Neglecting  to  bring  in  Prize  for  Ad- 
judication. Mode  of  compelling,  581. 
Not  permitted  to  furnish  Evidence 
in  Prize  Causes,  589.  Further  Proof 
on  Behalf  of,  in  Suits  for  Prize,  601. 
Admission  of  extraneous  Evidence 
for,  ib.  Damages  decreed  against, 
621.  Allowance  of  Freight  to,  624. 
How  paid,  625.  See  Freight.  Sale 
or  Conversion  of  Prize,  before  Ad- 
judication by,  629. 

Captors  (Joint).    See  Captures. 

(Non-Commissioned,)  Captures 

by,  486.  Enure,  in  England,  to  Lord 
High  Admiral,  487.  Capture  by  a 
Fort  manned  by  a  Ship's  Hands,  487. 
See  Captures. 

Captures,  made  before  War,  illegal, 
136.  Without  Authority  of  Sove- 
reign, 137.  Enure  to  the  Crown, 
138.  Right  of,  and  Duty  of  Cap- 
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tors,  449.  What  may  be  captured, 
450.  What  constitutes  Capture,  ib. 
Where  Capture  may  be  made,  451. 
Treaties  with  United  States,  as  to 
Distance  from  Coast,  within  which 
no  Capture  should  be  made,  455. 
Opinions  of  United  States,  and  of 
Lord  Stowell,  as  to  Captures  made 
within  Neutral  Territory,  456,  457. 
To  whose  Benefit  Capture  enures, 
458.  When  it  enures,  460.  Decision 
of  Lord  Mansfield,  462.  Duty  of 
Captor  after  Capture ;  and  Ports  to 
which  captured  Property  may  be 
taken,  466.  Courts  in  which  Cap- 
ture must  be  adjudicated  upon,  468. 
Opinion  of  Lord  Stowell,  upon  Con- 
demnations by  incompetent  Tribu- 
nals, and  by  Tribunals  sitting  in 
Neutral  Country,  470.  Invalid  Sen- 
tence upon,  may  be  cured  by  subse- 
quent valid  Sentence,  475.  British 
Prize  Courts,  as  regards  the  interests 
of  Foreigners,  do  not  inquire  into 
Sufficiency  of  Sentence  passed  by 
Neutral  Court,  476.  Defective  Title 
to,  cured  by  intervening  Peace,  476. 
Capture  made  within,  and  in  Viola- 
tion of,  Neutral  Jurisdiction,  477. 
Jurisdiction  of  Neutral,  to  try  Ques- 
tions of  Captures  made  within  its 
own  Waters,  and  brought  within  its 
Ports,  479.  Ditto,  where  captured 
Vessel  belongs  to  the  Neutral  State 
within  whose  Ports  it  is  brought,  ib. 
Opinions  of  Jurists  upon,  480.  Sti- 
pulation between  France  and  Eng- 
land, in  War  against  Russia,  as  to 
Jurisdiction  in  Cases  of  Capture,  482. 
Where  captured  Property  must  be 
at  the  Time  of  Condemnation,  482. 
Treaties  altering,  as  between  con- 
tracting Parties,  the  general  Inter- 
national Law,  respecting  the  Non- 
interference of  Neutrals  as  to  Prizes 
brought  into  their  Ports,  483.  For- 
feiture of  Title  to  Prize,  by  Miscon- 
duct of  Captor,  484.  Made  after 
Conclusion  of  Peace,  645.  See 
Peace. 

Capture  by  noncommissioned  Captors, 
486.  By  a  Fort  manned  by  Ship's 
Hands,  487.  Enure,  in  England,  to 
Lord  High  Admiral,  ib.  Droits  of 
Admiralty,  ib.  Illegal  by  Master  of 
Merchant  Ship ;  Owners  not  respon- 
sible, 617. 

,  (Joint),  Rule  respecting  Pri- 
vateers being  merely  in  sight,  gives 
noRight  to  share  in  Prize,  490.  Rule 
respecting  Public  Ships  of  War 


being  in  sight,  entitled  to  share  in 
Prize,  491.  Exceptions  to  Rule, 
492.  Capitulation  of  an  Island,  493. 
Joint  Chaser  lost  sight  of  by  Dark- 
ness, 494.  By  Revenue  Cutter, 
having  Letter  of  Marque,  495.  By 
Convoying  Ship,  ib.  By  Ship's 
Boats,  ib.  By  Tenders,  496.  By 
Ships  associated  with  others  in  a 
joint  Enterprise,  and  under  same 
superior  Officer,  497.  Exceptions, 
by  reason  of  Separation  from  main 
Body,  on  distinct  Service,  ib.  By 
Transport  Ships,  498.  By  Land  and 
Sea  Forces,  499.  By  allied  Fleets, 
ib.  By  Public  Ships  of  War,  Statute 
relating  to  Proportion  in  which  they 
are  to  share,  500.  What  constitutes 
probable  Cause  for,  564.  See  Re- 
capture. 

Cargo,  Penal  Consequences  to,  in  case 
of  Breach  of  Blockade,  405.  Com- 
plicity of  Owners  of,  with  Act  of 
Master  of  Ship,  407.  What  is  pro- 
bable Cause  for  Capture  of,  567. 
Proprietary  Interest  in,  608.  Prin- 
ciples of  Prize  Law  applicable  to, 
ib.  Transfer  of,  in  transitu,  by  Bel- 
ligerent, ib.  Proprietary  Interest  in, 
by  what  Circumstances  changed, 
610.  Property  purchased  by  Agent, 
612.  Retention  of  Interest  in  what 
Circumstances  do  not  affect,  ib. 
Same  Penalty  applied  to  Allies  in 
War  trading  with  Enemy,  as  to 
Enemy,  613.  Citizen  domiciled  in 
Enemy's  Country,  withdrawing  his 
Property  on  account  of  War,  must 
do  so  within  reasonable  Time,  ib. 
Vessel  taking  on  board  a  Cargo  on 
Pretence  of  Ransom,  ib.  Vessel 
carrying,  sailing  under  Enemy's 
License,  613.  To  found  Claim  to, 
Neutrality  must  be  proved  from  the 
Time  of  Shipment  to  the  Time  of 
Sale,  614.  How  far  Oivners  of, 
bound  by  Act  of  Master  of  Ship, 
614.  When  Master  of  Ship  deemed 
Agent  of  Owners  of,  615. 
Freightage  for,  Allowance  of,  in  case 
of  Capture  (see  Freight),  622.  When 
there  has  been  an  Unlivery  of,  ib. 
When  Freight  deemed  to  be  a  charge 
upon,  624.  See  Freight. 
Unlivery  of.  See  Unlivery.  When 
permitted,  631.  Causes  of  Necessity 
for,  ib.  Commission  for,  ib.  See 
Commission.  Commission  of  Ap- 
praisement, 632.  See  Appraisement. 
Expense  of,  by  whom  borne,  633. 
Sale  of  Cargo,  when  ordered  ib. 
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Commission  for  Sale  and  Appraise- 
ment, 633.     See  Appraisement  &c. 
Delivery  of,  on  Bail,  634.  Liability  of 
Sureties,  ib.     Expense  of,  by  whom 
borne,  635. 

Carnarvon  (Lord),  673. 

Cartel  Ships,  161.  Privileges  and 
Immunities  of,  to  be  held  sacred, 
161.  Actual  Existence  of  War,  not 
necessary  to  their  Employment,  ib. 
May  be  employed  in  Anticipation  of 
War,  162.  Privileges  of,  confined 
to  Belligerents,  ib.  Must  be  pro- 
tected in  their  Office  eundo  et  rede- 
undo,  ib.  Privileges  of,  not  confined 
to  the  Object  of  negotiating  for  Ran- 
som of  Prisoners,  ib.  Must  not 
abuse  Privileges,  162.  Must  not 
trade  or  take  in  Cargo,  ib.  Prison- 
ers on  Board  Cartel  Ships  must  do 
no  Act  of  Hostility,  163. 

Carthew's  Reports.  See  Reports,  List 
of. 

Casaregis,  Discursus  of,  407,  563. 

Cases  cited.  See  List  of,  at  Beginning 
of  Volume. 

Castlereagh,  Lord,  185. 

Causae  Belli  justificae,  App.,  756. 

Chalmers,  Collection  of  Treaties,  84, 
88,  260,  263,  265,  277,  547. 

Charles  VIII.  (of  France),  Invasion  of 
Italy  by,  and  seizure  of  Arragonese 
Debts,  706. 

Chaser  (Joint).     See  Captures,  Joint. 

Chatham  (Lord),  87.  Speech  of,  on 
Employment  of  Savages  as  Merce- 
naries in  Time  of  War,  142. 

Chavelin  (M.),  French  Minister,  93. 
Letter  of  Lord  Grenville  (December 
31st,  1792),  dismissing,  App.,  753. 

Cheese,  considered  as  Contraband.  See 
Contraband  Provisions,  &c. 

Christian  V.,  Maritime  Law  of,  516. 

Cicero,  De  Leg.,  69.  De  Republ., 
534.  Epist.  ad.  Fam.,  640,  740. 
Epist.  ad  Atticum,  704.  Epist  ad 
Brutum,  704.  Topica,  685. 

Circuit  Courts  (of  the  N.  A.  United 
States),  Jurisdiction  of,  542. 

Civil  War,  Effect  of  Conquest  in,  upon 
J7Ze<7ia/ieeofconqueredSubjects,739. 

Claim.     See  Claimants. 

Claimants,  Rights  and  Duties  of,  in 
respect  to  Conduct  of  Suit  in  Prize 
Courts,  582.  Subject  of  Enemy 
cannot  claim,  ib.  Preparation  of 
Claim,  583.  Appointment  of  Proc- 
tor for,  584.  Entering  Appearance 
and  Claim,  ib.  Who  may  claim,  583, 
585.  How  Claim  made,  586.  Ex- 
amination of  Ship's  Papers  by  Claim- 
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ant  not  allowed,  except  on  special 
Order  of  Court,  ib.  What  is  Bar  to 
Claim,  587.  When  Prize  condemned 
for  Want  of  Claim,  ib.  Amendment 
of  Claim,  ib.  Onus  probandi  in 
Cases  of  Prize,  rests  upon,  594. 
Pleadings  in  Suit  for  Prize,  588. 
See  Pleadings.  Evidence  of,  in 
Suits,  590.  See  Evidence.  Farther 
Proof,  &c.  National  Character  of. 
See  Domicil. 

Clanricarde  (Lord),  235. 

Clarendon  (Lord),  Life  of,  439.  Let- 
ter of,  to  Sir  H.  W.  W.  Wynn,  as  to 
the  Throne  of  Denmark,  App.,  802. 

Clarke  &  Finelly's  Reports.  See  Re- 
ports, List  of. 

Clerk's  Praxis.  570. 

Clinton  (Sir  Henry,)  150. 

Coal,  considered  as  Contraband,  36. 
See  Contraband. 

Coasting  Trade.  See  Colonial  and 
Coasting  Trade. 

Cocceius,  de  Postliminio  in  Pace  et 
Amnestia,  641,  645,  692,  699,  705. 

,  Grotious  illustratus,  641, 

651,  652,  682,  685,  686,  692,  703, 
704,  735,  736,  744. 

Code.     See  Roman  Law. 

Code  de  Commerce  (by  Sautayra,)  580. 

des  Prises,  523,  585,  629,  633. 

Coke's  Reports.  See  Reports,  List  of. 
Institutes,  563.  Commentary  upon 
Littleton,  740. 

Collectanea  Maratima  (Robinsons,) 
468,  569,  587,  588,  590,  591,  593, 
629. 

Colonial  and  Coasting  Trade. — Neu- 
trals carrying  on  with  Belligerents, 
in  Time  of  War,  a  Trade  from  which 
they  are  prohibited  in  Time  of  Peace, 
298-314.  Origin  and  Introduction 
of  Rule  of  1756,  respecting  Opinion 
of  Judge  Story  and  Mr.  Wheaton, 
299.  Trading  between  belligerent 
Mother  Country  and  her  Colonies, 
301.  Freight'  to  Neutrals  carrying 
Enemy's  Goods,  upon  Capture,  301. 
Neutrals  trading  with  the  Colonies 
of  the  Enemy,  303.  Penalty  on 
Neutrals  for  Breach  of  Rule  of  1756, 
306.  Objections  and  Complaint  of 
United  States  against  Rule  of  1756, 
306-310.  Opinion  of  Jurists  as  to 
Rule,  307.  Examination  of  Treaties 
relating  to  Subject,  308.  Trading 
between  a  Port  of  Neutral's  own 
Country  and  a  Port  of  Belligerent 
Country,  310.  Ditto  between  Ports 
of  Belligerent,  but  with  Cargo  of 
Neutral's  own  Country,  ib.  Deci- 
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sions  upon  the  Subject   in  British 
Prize  Courts.     See  List,  312. 

Colonies  (North  American)  of  Great 
Britain,  Alliance  of  France  with, 
during  Revolt  of,  without  Declaration 
of  War  against  England,  90. 

Colours.     See  Flag. 

Columbia,  Treaty  with  United  States 
of  North  America  (1824,)  292. 
Ditto  with  Holland  (1829,)  relating 
to  Captures,  484. 

Commission,  Recapturing  Vessel  need 
not  hold,  to  entitle  her  to  Salvage 
on  Restoration,  523.  See  Recapture. 

for    Uhlivery  of  Cargo, 

usually  directed  to  Marshall,  631. 

-of  Appraisement  of  Cargo. 


See  Appraisement. 

of  Inspection   of   Ditto. 


See  Inspection. 
for  Sale  of  Ditto. 


See 
Sale. 

Common  Law  and  Equity  Reports. 
See  Reports,  List  of. 

Compensation  for  Property  confiscated, 
Right  of  Foreigners,  &c.,  to  claim, Y25. 

Concluding  Remarks  of  Author,  746. 

Concordat,  between  Austria  and  the 
Pope,  Preface,  p.  iii. 

Condemnation,  of  Prize,  for  want  of 
Claim,  587.  See  Capture.  Sen- 
tence of,  in  Prize  Courts,  621.  See 
Sentence. 

Confiscation,  Right  of,  of  Debts  of  Ene- 
my, 132.  Private  Debts  of  ditto, 
132.  Of  immovable  Property,  134. 
Of  prize,  as  against  Captors,  for  Ne- 
glect or  Misconduct,  &c.,  572.  Of 
incorporeal  Things,  of  Debts,  &c., 
by  Conqueror,  685.  Of  Debt  due 
from  the  Thessalians  to  the  Thebans, 
by  Alexander  the  Great,  700.  Case 
of  Antiochus,  King  of  Syria, — War 
with  the  Romans  and  Rhodians,  703. 
Case  of  the  Dyrrachium  Debt,  due 
to  Caius  Flavius,  by  Caesar,  703. 
By  Pisan  Government,  of  Debts  due 
to  Florentine  Subjects,  705.  Of  the 
Arragonese  Debts,  by  Charles  VIII. 
of  France,  706.  Of  Debts  and  Do- 
minions of  Hesse-Cassel,  by  Napo- 
leon I.,  708.  Decisions  of  English 
Courts  respecting  Right  of  Confisca- 
tion of  Public  and  Private  Debts, 
720.  Compensation  to  Owners  of 
Property  confiscated,  Right  of  For- 
eigners, &c.,  to  Claim,  725. 

Congress  (American,)  Ordinances  of 
( 1 7  8 1 ,)  relating  to  Breaches  of  Block- 
ade, 400.  Journals  of,  ib.  Documents 
of,  479. 


Conqueror,  Power  of,  over  incorporeal 
Things,  685.  Power  over  Docu- 
ments of  Title,  or  Securities  for 
Money,  688.  Power  over  Debts 
due  to  Enemy,  690.  International 
Practice,  as  to  Power  of  Conquerer 
over  incorporeal  Things,  700.  Cases 
illustrative  of  Power  of,  ib.  Cases 
of  Debts  and  Domains  of  Hesse-Cas- 
sel, 708. 

Conquest  (of  Territory)  distinguished 
from  Occupation,  652,  653,  682. 
Definition  of,  682.  How  changed 
into  established  Government,  691. 
See  also  Conqueror.  Reconquest 
of  Country  from  Enemy,  726.  Ef- 
fect of,  upon  Allegiance  of  Subjects 
of  the  Conquered,  737.  Conclusions 
adopted  by  the  Supreme  Court  of 
the  N.  A.  United  States,  as  to,  742. 

Conseil  des  Prises,  Decision  of,  in  Case 
of  L'Etoile  de  Bonaparte,  355.  Ori- 
gin and  Constitution  of  the,  544. 
Exe'cutif  Provisoire,  of  France, 


Jurisdiction  of,  544. 

Consignee,  Interest  of,  in  Cargo,  610. 
See  Cargo,  Interest,  &c. 

Constable  and  Marshall  (Court  of  Chi- 
valry,) Jurisdiction  of  Matters  of 
Booty  and  Prize,  186-188. 

Consul  (Neutral,)  resident  and  trading 
in  Enemy's  Country,  deemed  a  Sub- 
ject of  that  Country,  604.  See 
Domicil. 

Consolato  del  Mare,  245,  247,  256, 
506,  507,  528,  563,  622. 

Contraband,  Definition  of,  in  Treaty 
between  England  and  Denmark 
(1670,)  275.  Neutrals  prohibited 
from  carrying,  315.  What  is,  318. 
Munitions  (Military  or  Naval)  of 
War,  in  a  completed  State,  320. 
Neutrals  permitting  Sale  of  such 
Munitions  within  its  Territory,  to 
Belligerent,  321.  Materials  of  an 
indefinite  Character,  applicable  for 
Purposes  of  Peace  or  War,  325- 
333.  Opinions  of  various  Authori- 
ties upon  the  latter,  ib.  Provisions 
considered  as,  335.  See  Provisions. 
Unmanufactured  Articles,  Judg- 
ment of  Lord  Stowell  respecting, 
350.  Cheeses,  353.  Biscuits,  ib. 
Ship  Timber,  354.  Naval  Stores, 
ib.  Tar,  357.  Pitch,  ib.  Resin,  ib. 
Sail  Cloth,  ib.  Masts,  ib.  Anchors, 
ib.  Hemp,  359.  Brimstone,  ib. 
Copper,  ib.  Barks,  ib.  Fir  Plates, 
ib.  Battens,  ib.  Fire  Wood,  ib. 
Ships,  Sale  of,  by  Neutral  to  Belli- 
gerent, for  War  Purposes,  360. 
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Metals,  360.  Money  (Coinage,)  ib. 
Horses,  361.  Ditto,  Equipage  for, 
ib.  Gunpowder,  and  other  military 
Stores,  ib.  Engines,  and  Parts  of, 
ib.  Coal,  ib.  Doctrine  of  Pre- 
emption, as  applied  to  Cases  of,  362. 
Despatches  of  Ambassadors  of  Bel- 
ligerent Nation  in  Neutral  Country, 
to  their  own  Government,  368. 
Ditto,  from  hostile  Government  to 
Consuls  in  Neutral  Country,  368- 
370.  Military  Persons,  369.  Penalty 
for  carrying,  371.  Treaties  relating 
to,  374-381.  Onus  of  proving  it 
Produce  of  Claimant's  own  Country, 
rests  on  Claimant,  596.  Ship  car- 
rying, with  other  Property  not,  how 
far  Owners  of  latter  responsible  in 
case  of  Capture,  614. 

Contracts,  with  Enemy  during  War, 
void,  108,  159.  Public  and  Private, 
between  belligerent  Subjects,  how 
affected  by  War  and  subsequent 
Peace,  666-735- 

Conventions,  general  and  particular, 
during  War,  164.  Between  France 
and  England  (1854,)  as  to  Captures 
made  during  War  with  Russia,  482, 
512.  With  Honduras  as  to  Territo- 
rial Arrangements,  App.,  807.  See 
also  Treaties. 

Conversations-Lexikon,  709. 

Convoy,  Conditions  in  Second  Armed 
Neutrality,  respecting  Search  of 
Vessels  under,  286.  Ships  under, 
Liability  to  Visit  and  Search,  435. 
Provisions  in  Treaties  of  Armed 
Neutrality  (1801,)  relating  to  Matter 
of,  443. 

(Ship),  Right  to  share  in  Joint 

Capture,  495.  Ship  sailing  under, 
Owners  of,  and  of  Cargo  responsible 
for  Act  of  the  Master,  615. 

Copper,  considered  as  Contraband, 
359.  See  Contraband. 

Cornwallis  (Lord),  Capitulations  of 
(1782,)  150. 

Corporations  (Foreign,)  their  Right 
to  exercise  belligerent  Rights,  138. 
Power  of,  to  make  War,  139.  Esta- 
blished in  Foreign  Country,  not  en- 
titled to  claim  Compensation  for 
Property  confiscated,  as  subjects  of 
their  original  Country  to  which  such 
Compensation  is  to  be  paid,  726. 

Corporations  (Alien,)  the  legal  Inca- 
pacities and  Disabilities  of,  during 
War,  121. 

Correspondence,  respecting  M.  Paci 
fico's  Claims;  presented  to  the  House 
of  Commons  (August,  1851,)  31.  Re- 


lative to  the  Neutrality  of  Denmark, 
Sweden,  and  Norway  ;  presented  to 
Parliament,  1854,  209.  Relative  to 
the  Danish  Succession,  Protocol  of 
Warsaw  (Return  to  an  Address  of 
the  House  of  Commons  (dated  18th 
February,  1856,)  654,  and  App.,  796. 
Relating  to  the  Marriages  of  the 
Queen  and  Infanta  of  Spain  (pre- 
sented to  Parliament  1847,)  674. 

Costs  and  Expenses,  when  allowed  to 
Captors,  575,  625.  See  Damages. 
What  are  deemed  necessary  Expen- 
ses, and  allowed,  626.  On  Acquittal 
of  Prize,  619.  On  Restitution,  620. 
Allowance  of  Expenses  to  Master  of 
Neutral  Ship,  627. 

Courtenay's  Life  of  Temple,  309. 

Cowper's  Reports.  See  Reports,  List  of. 

Coxe's  Life  of  Marlborough,  226. 

Cranch's  American  Reports.  See  Re- 
ports, List  of. 

Crew  of  captured  Prize  Vessel,  Treat- 
ment of,  569.  Evidence  of,  591. 
Necessary  Witnesses  in  Suit,  602. 

Croke's Reports  (temp.  Elizabeth.)  See 
Reports,  List  of. 

(Dr.,)  Remarks  on  Mr.  Schle- 

gel's  Work  upon  Visitation  of  Neu- 
tral Vessels  under  Convoy,  245,  258. 

Cromwell  (Oliver,)  Case  of  Reprisals 
against  France,  during  Time  of,  24. 
Treaty  of,  with  Portugal  (1654,) 
291,  296,  353.  Letter  of,  to  General 
Montagu,  on  the  Subject  of  Visit  and 
Search,  438.  Treaty  of  Upsall  with 
Christina  (1654,)  as  to  Neutral  Ships 
carrying  Enemy's  Goods,  260. 

Curtis's  American  Reports.  See  Re- 
ports, List  of. 

Cussy  (De,)  and  Martens  (De,)  Index 
Explicatif,  380.  Recueil  de  Traites 
et  Conventions,  448. 

Customs,  Payment  of  Duties  on  Prizes 
and  Cargoes  brought  in,  562. 

D. 

D'Abreu.     See  Abreu  y  Bertodano. 

D'Aguesseau,  Dissertation  surl;Erreur 
de  Droit,  56. 

Dallas's  (American)  Reports.  See  Re- 
ports, List  of. 

Damages,  for  Capture  without  proba- 
ble Cause  or  other  Misconduct  of 
Captors,  570.  Mode  of  proceeding 
to  enforce,  573.  Where  they  are 
given  or  refused  on  Restitution  of 
Prize,  573.  Where  Condensation 
given  or  refused,  the  Prize  being 
lost  in  the  Hands  of  Captors,  575. 
Where,  although  Restitution  de- 
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creed,  Captors  allowed  their  Expen- 
ces,  575.  Suit  for,  within  what  Time 
it  must  be  commenced,  576.  Mea- 
sure of,  577.  Who  are  liable  for, 
578.  In  respect  to  private  armed 
Vessels,  579.  Decree  for,  in  Prize 
Cases,  619.  On  Acquittal  or  Resti- 
tution of  Prize,  619-621. 

Danube  (The,)  free  Navigation  of,  Pre- 
face, p.  iv. 

Deane  (Dr.,)  Effect  of  War  upon  the 
Trade  and  Property  of  Neutrals,  and 
maritime  Capture  and  Prize  by  (Lon- 
don, 1854,)  449. 

Debates  (1802)  relative  to  the  Treaty 
of  Peace  with  France,  App.,  855. 

Debrett's  State  Papers,  354. 

Debts,  of  Enemy  (Public  and  Private,) 
Right  of  confiscating,  132-135.  Pow- 
er of  Conqueror  over,  as  attached  to 
the  Person  captured,  688.  Locality 
where  Debts  situated  must  be  con- 
sidered, 693.  Paid  by  Debtor  to 
Conqueror,  Extinction  of,  as  against 
Creditor,  696.  Conditions  respect- 
ing Extinction  of,  697.  Cases  illus- 
trative of  Confiscation  of,  by  Con- 
queror, 70.  Debts  and  Domains  of 
Hesse-Cassel,  confiscated,  &c.,  by 
Napoleon  I.,  700.  (See  Conqueror, 
Confiscation.)  Contracted  between 
belligerent  Subjects  before  breaking 
out  of  War,  suspended  but  not  annul- 
led by  War,  735. 

Decius  (Philip,)  Consilia,  705. 

Decisions  of  English  Courts  on  the 
Subject  of  Postliminium,  720. 

Declaration,  respecting  Maritime  Law, 
signed  by  all  the  Great  Powers  at 
Paris  (1856,)  App.,  850. 

Declaration  of  War,  unnecessary,  75. 
Instances  where  none  made,  76.  Re- 
stitution of  Prizes  captured  before, 
87.  How  made,  95.  Necessity  for 
some  Proclamation  or  Manifesto  of 
War,  96.  Advantages  derived  there- 
from, ib.  Law  of  England  relating 
to,  98.  By  one  Belligerent  only,  101. 
Effect  of,  as  to  recalling  Subjects 
from  foreign  Country,  131. 

Declaration  of  Independence  (Ameri- 
can,) Grants  of  Land  made  by  Bri- 
tish Governors  after,  invalid,  682. 

Decree,  interlocutory,  in  Prize  Court, 
618.  See  Sentence,  &c.  Of  Acquit- 
tal, 619.  Of  Restitution,  620.  Of 
Condemnation,  621.  For  Damages, 
against  whom  made,  621. 

Decrees  (French)  as  to  Blockade,  411. 

Decretals.     See  Canon  Law. 

De  Cussy.     See  Cussy  (De.) 


De  Flassan.     See  Flassan  (De.) 

De  Martens.     See  Martens  (De.) 

Demosthenes,  Phil.,  320. 

Denison's  Crown  Cases  reserved,  725. 

Denmark,  Declaration  of,  to  Sweden 
respecting  the  furnishing  of  auxiliary 
Troops  to  Belligerent,  in  compliance 
with  a  Treaty,  205.  Declaration  of 
Neutrality  by,  in  War  by  England 
and  France,  against  Russia,  207. 
Correspondence  relative  thereto,  209. 
Treaty  of  Commerce  with  England 
(1670,)  275.  Conduct  of,  in  relation 
to  the  Armed  Neutralities,  280.  De- 
claratory Memorial  of  Great  Britain 
to  Court  of,  respecting  its  Naviga- 
tion during  War  with  France,  335. 
Reply  of,  by  Count  Bernstorf  to  same, 
and  as  to  Position  and  Duties  of 
Neutrals,  339.  Treaty  with  England 
(1780)  as  to  Contraband,  376.  Ditto 
(1669)  as  to  Captures,  458.  Ditto 
with  Spain  (1742,)  as  to  Captures, 
484.  Law  of,  relating  to  the  Sub- 
ject of  Recaptures,  516.  See  Re- 
captures. Protocol  relative  to  the 
Succession  to  the  Throne  of;  Effect 
of  Silence  in  Treaties,  654.  Papers 
relative  to  the  Succession  to  the 
Throne  of,  Appendix,  796.  Succes- 
sion to  the  Throne  of,  a  Subject  of 
European  Guarantee,  Preface,  p.  iv. 
Sound  Dues  of,  Preface,  p.  x. 

De  Pistoye.     See  Pistoye  (De.) 

Deserters,  captured  among  Enemy's 
Troops,  not  entitled  to  Treatment 
of  Prisoners  of  War,  145.  Vessels 
suspected  of  harbouring,  Liability  to 
Visit  and  Search,  433. 

De  Sagittar.,  142. 

Despatches  of  the  Duke  of  Wellington, 
158. 

De  Witt.     See  (De.) 

Dictionary  (Law,)  by  Bouvier,  409. 

Digest.     See  Roman  Law. 

District  Courts  of  the  N.  A.  United 
States,  Jurisdiction  of,  542. 

Dodson's  Admiralty  Reports.  See  Re- 
ports, List  of. 

Dohm  (Von,)  Materialen  fur  die  Sta- 
tistik,  258.  Denkwlirdigkeiten  mei- 
ner  Zeit,  273. 

Domains  of  Hesse-Cassel,  Confiscation 
of,  by  Napoleon  I.,  714.  Denial,  by 
Prince  of  Hesse-Cassel,  of  Validity 
of  Confiscation,  ib. 

Domat,  Traite  des  Lois,  56. 

Domicil,  national  Character  of  a  Per- 
son governed  by,  114,  128.  Na- 
tional Character  of  Property  depends 
upon  Domicil  of  Owner,  602.  Per- 
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sons   considered   to  belong   to   the 
Country  in  which  they  have  their, 

603.  Master  and  Crews  of  Ships, 

604.  Neutral  going  to  belligerent 
Country  for  temporary  Purposes,  but 
staying  several  Years,  paying  Taxes, 
&c.,   ib.     Neutral    Consul   resident 
and  trading  in  belligerent  Country, 
ib.     Subjects  of  one  Belligerent  re- 
sident and  trading  in  the  Country  of 
the  other,  ib.  Change  of,  native  Cha- 
racter reverts,  ib.  Neutral  Merchant 
trading  in  ordinary  Way  with  belli- 
gerent Country,  and  having  a  sta- 
tioned Agent  there,  ib.  Agent  carry- 
ing on  Trade  not  clearly  neutral,  605. 
Partner   in   a   House  of  Trade   in 
Enemy's  Country,  ib.    Neutral  en- 
gaged in  House  of  Trade  in  Enemy's 
Country  in  Time  of  Peace,  Property 
of,    not   confiscated  at  Commence- 
ment of  War,  ib.     Traffic  without 
Residence,  sufficient  to  confer  hostile 
Character,  ib.     Neutral  engaged  in 
Enemy's  Navigation,  ib.    Citizen  of 
Belligerent,    domiciled    in    neutral 
Country,  trading  with  Enemy,  613. 

Don  Miguel,  Civil  War  between,  and 
Donna  Maria  II.,  as  to  Throne  of 
Portugal,  229. 

Don  Pacifico,  Case  of,  Demand  for  Re- 
dress for  Injuries  against  Govern- 
ment of  Greece,  Reprisals  concern- 
ing, 29.  Correspondence  respecting 
Claim  of  (presented  to  House  of 
Commons,  August  7th,  1851,)  31. 

Donna  Maria  II.,  229. 

Douglas's  Reports.  See  Reports,  List  of. 

Droit  (Le)  d'Angarie,  41,  43. 

Droits  of  Admiralty,  487-9. 

Du  Cange,  Gloss,  (ed.  Carpenterius,) 
Parisiis,  (1842,)  319. 

Dumont,  Corps  Universel  Diploma- 
tique, 210,  225,  259,  260,  261,  262, 
263,  265,  266,  291,  309,  310,  443, 
458,  483. 

Du  Ponceau's  (American)  Translation 
of  Bynkershoek.  See  Bynkershoek, 
Questiones  Juris  Publici. 

Durnford  and  East's  Reports.  See  Re- 
ports, List  of. 

Duties,  Payment  of,  on  Prizes  and 
Cargoes,  562. 

Duverdy  (De)  et  de  Pistoye.  See  Pis- 
toye  (De)  et  Duverdy  (De.) 

Dyer's  Reports.     See  Reports,  List  of. 

Dyrrachium  (City  of,)  Debt  due  from, 
to  Caius  Flavius,  704. 

E. 
East   India   Company,  Power  of,   to 


make  War,  140.     Status  of,  with  re- 
spect to  Distribution  of  Sooty,  197. 

East's  Reports.     See  Reports,  List  of. 

Treatise  of  the  Pleas  of  the  Crown, 

111. 

Ecclesiastical  and  Admiralty  Reports 
(Spinks.)  See  Reports,  List  of. 

Edinburgh  Review,  249,  278,  587. 

Edwards's  Admiralty  Reports.  See 
Reports. 

Egress,  Breach  of  Blockade  by,  402. 
See  Blockade. 

Eldon  (Lord  Chancellor,)  673. 

Elliot's  (American)  Diplomatic  Code, 
278. 

Embargo,  Meaning  of,  36.  In  Mari- 
time Embargoes,  Goods  and  Per- 
sons usually  seized,  ib.  Character 
and  Effect  of  such  Seizure  as  de- 
scribed by  Lord  Stowell,  ib. 

(Civil,)   Nature   of,    37.      On 


Ships,  to  prevent  Subjects  leaving 
the  Realm  in  Time  of  War,  37. 
Founded  upon  particular  and  urgent 
Necessity  of  State,  ib.  Decision 
upon,  38.  Distinction  between  Civil 
and  Belligerent  Embargo,  explained 
by  Lord  Stowell,  38.  Effect  of,  upon 
public  and  private  Debts,  40.  Trea- 
ties containing  Provisions  for  Allow- 
ance of  Time  to  withdraw  Goods  and 
Persons  from  Enemy's  Country,  on 
account  of  War,  40.  Provision  in 
Magna  Charta  as  to  Treatment  of 
Enemy's  Merchants  in  time  of  War, 
41.  Le  Droit  d'Angarie,  or  the 
Right  of  seizing  Vessels,  within  j  uris- 
diction  of  State,  for  Purposes  of 
Transport,  41.  See  also  Reprisals, 
War,  &c. 

Em£rigon,  Trait6  des  Assurances,  72, 
117,  135,  227,  457,  458,  512,  526, 
532,  647. 

Enemy,  trading  with,  during  War, 
without  License  of  Sovereign,  105. 
Contracts,  &c.,  made  with,  during 
War,  void,  108, 158.  Right  of  State 
to  forbid  Subjects  serving,  109.  Sub- 
jects of  opposing  Belligerent,  adher- 
ing to,  110.  British  Subjects  deal- 
ing in  Russian  Securities  during 
War  prohibited  by  Statute,  111. 
Effect  of  War  upon  Property  and 
Person  of,  114.  Domicil,  a  Test  of 
national  Character  of  Persons,  115, 
128.  Liability  of,  to  Seizure  of  Per- 
son and  Confiscation  of  Property, 
ib.  Resident  in  Country  of  adverse 
Belligerent  under  Safe  Conduct,  ib. 
Permission  for  Subjects  of,  to  re- 
main and  carry  on  Business  in 
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Country  of  Belligerent,  after  break- 
ing out  of  War,  116.  Provisions 
as  to  Notice  of,  and  Time  allowed 
for  Enemy's  Subjects  to  depart 
from  belligerent  Country,  116-118. 
Incapacities  and  Liabilities  of  alien 
individual  Enemy,  and  alien  Cor- 
poration of  the  Enemy,  121.  Neu- 
tral Merchant  trading  with,  or  in 
Country  of,  130,  604.  Bight  of  con- 
fiscating public  and  private  Debts 
of,  132-135.  Ditto  of  immovable 
Property,  135.  Property  seized  be- 
fore breaking  out  of  War,  must  be 
restored,  136.  Who  may  capture 
Property  of,  137.  Captures  made 
without  Authority  of  Crown,  138. 
Belligerent's  Right  over  Person  of 
Enemy  and  Prisoner  of  War,  142. 
Intercourse  between  Enemies  during 
War,  145.  Must  keep  faith  with 
adverse  Belligerent  with  respect  to 
Usages  of  War,  &c.,  146.  Instan- 
ces where  extreme  belligerent  Rights 
have  been  exercised  against,  148. 
Ransom  of  Prisoners,  158.  Goods 
of,  on  board  neutral  Ships,  238. 
Goods,  Right  to  Capture  ;  Opinion 
of  Lampredi,  Appendix,  772.  Doc- 
trine of  Enemy's  Ships,  Enemy's 
Goods,  238,  297.  Transfer  of  Ships 
of,  during  War,  607.  Interest  of, 
in  Cargo  taken  in  transitu,  608. 
See  Cargo.  Subject  of  Belligerent, 
domiciled  in  neutral  Country,  trading 
with,  ib.  Subject  of  Belligerent 
withdrawing  Property  from  Country 
of,  on  account  of  War,  613.  Vessel 
taking  Cargo  from  Ship  of,  on  Pre- 
tence of  Ransom,  613.  Vessel  sail- 
ing under  License  of,  ib.  Goods, 
of,  captured  in  neutral  Ship,  as  to 
Allowance  of  Freight,  562.  Neutral 
Goods  in  Ships  of.  as  to  Allowance 
of  Freight,  624.  Country  recon- 
quered from,  726. 

Engines  (and  Parts  of)  prohibited  as 
Contraband,  361.  See  Contraband. 

England.     See  Great  Britain. 

Enlistment  in  neutral  Country,  209. 

(Foreign)  Act,  213. 

Escape  of  Prize  Rights  of  Captor  di- 
vested by,  527.  See  Recapture. 

Espinasse's  Reports.  See  Reports,  List 
of. 

Evidence  in  Prize  Causes,  Nature  of, 

588.  Captors  not  allowed  to  furnish, 

589.  Of  Master,  Crew,  &c.,  of  cap- 
tured vessel,  590,  (and  vide  praeser- 
titn,  the  Gerasimo,  the  Aspasia,  and 
the  Achilles  ;  Judgments  in  the  Ad- 


denda at  the  beginning  of  this  Vol- 
ume.) Howtaken,  ib.  Penalty  for  re- 
fusing to  give,  593.  Onus  probandi 
on  the  Claimants,  594.  Ship's  Papers 
must  be  verified  by  Affidavit,  595. 
Admission  of  extraneous  Evidence, 
ib.  When  Prize  carried  into  foreign 
Port,  ib.  Presumptive  Evidence  of 
Enemy's  Property,  596.  Property 
of  Contraband  Character ;  Proof 
that  it  is  Produce  of  Claimant's  own 
Country,  696.  What  Evidence  con- 
clusive, and  when  further  Proof  re- 
quisite, 599.  See  Further  Proof. 
Who  may  be  Witnesses,  601.  Taken 
in  foreign  Countries,  602. 

Expenses,  Allowance  of,  to  Captors, 
on  Restitution  of  Prize,  615.  See 
Costs  and  Expenses,  Captors,  &c. 

Extinction  of  Debt,  due  to  State,  &c., 
but  paid  to  Conqueror  or  Sovereign 
de  facto,  696.  Cases  illustrative  of, 
700. 

F. 

Finlason's  Reports.   See  Reports,  List 

of. 
Fir  Planks,  considered  as  Contraband, 

359.     See  Contraband. 
Fire  Wood,  considered  as  Contraband, 

359.     See  Contraband. 
Fisheries,  Discussion  between  England 

and  United  States,  as  to  Right  of, 

under  Treaty,  668. 
Flag,  Evidence  of  Character  of  Ship, 

606.     Ship  carrying  false,  ib. 
Flassan  (De,)  Hist.  G6n.  et  RaisonnSe 

de  la  Dipl.  Francaise,  273,  275. 
Flavius  (Caius,)  Debt  due  from  Dyrra- 

chium  to,  704. 
Fleets  (Allied,)  joint  Captures  by,  Rule 

as  to  sharing,  499. 
Florence,  War  with  Pisa,  Seizure  of 

Debts  due  to  Florentine    Subjects, 

705. 

Foreign  Corporations.     See  Corpora- 
tion. 
Enlistment,  209,  and  Preface, 

p.  x. 
(Act,)  Debates  upon 

213. 
Port,   Evidence   taken   in,  in 

Matters   of  Prize,   595,  602.     See 

Evidence. 
Foreign  Conquest,  Effect  of,  upon  the 

Allegiance  of  Subjects  of  the  Con- 
quered, 737. 
Foreigners,  Reception  and  Treatment 

of,   48.     Permission   to   remain   in 

belligerent    Country,    during   War, 

118.     See   Enemy.     No   Right  to 
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claim  Compensation  for  Property 
confiscated,  as  Subjects  of  another 
Country,  to  which  such  Compensa- 
tion is  to  be  paid,  unless  having 
Domicil  therein,  725. 

Fortescue's  Reports.  See  Reports,  List 
of. 

Forts,  manned  by  Ship's  Crew,  Cap- 
tures by,  enure  to  Lord  High  Admi- 
ral, 487. 

Foster  (Sir  Michael,)  Discourse  of 
High  Treason,  118. 

Fox  (Mr.,)  British  Ambassador  in 
America,  Correspondence  of,  with 
American  Minister,  as  to  Arrest  of 
M'Leod,  a  British  Subject,  by  Ame- 
rican Authorities,  51. 

(Charles  James,)  Memorials  and 

Correspondence  of  (edited  by  Lord 
John  Russell,  London,  1853,)  258. 

France,  Law  of,  respecting  Reprisals, 
17.  Intervention  of,  in  War  between 
Spain  and  England,  without  Decla- 
ration of  War,  83.  War  with,  re- 
specting Possessions  in  Canada,  85. 
Alliance  of,  with  revolted  North 
American  Colonies  of  Great  Britain, 
90.  Treaty  with  Holland  (1646,) 
as  to  Neutral  Ships  carrying  Enemy's 
Goods,  259,  262.  Ditto  with  the 
Hanse  Towns  (1655,)  relating  to 
the  same  subject,  259-264.  Ditto 
with  Holland  (1697,)  262.  Ditto 
with  England  (1665,)  264.  Ditto, 
ditto  (1677,)  ib.  Ditto  with  Ham- 
burg (1769,)  268.  Ditto  with  Meck- 
lenburg-Schwerin(1799,)  270.  Ditto 
of  Versailles,  with  England  and 
Spain,  277.  Ditto  of  Commerce, 
with  Great  Britain  (1786,)  277,512. 
Conduct  of,  in  respect  to  Armed 
Neutralities,  281.  Treaty  with  Ame- 
rica (1780,)  282.  Ditto  with  Texas, 
292.  Waiver  of  belligerent  Rights, 
as  regards  Neutrals,  by,  during  Al- 
liance of,  with  England,  in  War 
against  Russia,  292.  Law  of,  re- 
lating to  Recaptures,  510.  &ee  Re- 
captures. Constitution  of  Prize  Tri- 
bunals in,  543.  Treaty  with  Por- 
tugal (1797,)  on  Subject  of  Captures, 
483.  Ditto  with  N.  A.  United  States 
(1778  and  1800)  on  same  Subject, 
483.  Convention  with  England 
(1854,)  as  to  Captures  during  War 
with  Russia,  482-512.  Memorandum 
of,  on  the  Right  of  Austria  to  incor- 
porate her  Non-German  Territories 
into  the  German  Confederation,  App., 
786.  Treaty  with  England  and  Aus- 
tria, guaranteeing  Independence  of 


Turkey,  App.,  8 10.  Treaty  of  (Paris) 
Peace  with  Russia  (1854,)  App., 
813.  Ditto  with  England  and  Russia 
(1856,)  respecting  the  Aland  Is- 
lands, App.,  825.  Ditto  with  Eng- 
land and  King  of  Sweden  and  Nor- 
way, App.,  852.  Debates  (1802) 
relative  to  Treaty  of  Peace  with, 
App.,  852. 

Free  Ships,  Free  Goods,  Doctrine  of 
(See  Neutrals),  238,  297.  First  in- 
troduced by  Holland,  261.  Treaties 
containing  stipulations  for,  see  List 
of,  261. 

Freight,  when  Enemy's  Goods  captured 
in  Enemy's  Ships,  622.  Amount 
decreed  by  Prize  Court,  not  neces- 
sarily that  agreed  upon  by  Parties, 
622.  When  Goods  have  been  unli- 
vered  by  Order  of  Court,  ib.  Neutral 
carrying  Goods  of  Belligerent  to  the 
Enemy,  623.  Neutral  guilty  of 
fraudulent  Conduct  not  allowed,  ib. 
In  what  Cases  Neutral  not  allowed, 
ib.  Where  Goods  part  condemned, 
as  Contraband,  and  part  restored, 
ib.  Goods  unlivered  under  hostile 
Embargo  on  neutral  Ships,  623. 
When  decreed  to  be  a  C  barge  on 
Cargo,  624.  Allowance  of,  to  Cap- 
tors, ib.  In  what  Cases,  ib.  How 
paid,  625. 

French  Revolution  (1794),  154. 

Further  Proof,  Necessity  of,  597.  How 
admitted,  598.  With  respect  to 
Claimants,  ib.  Ditto  toC  aptors,  ib. 
In  what  Cases  ordered,  599.  Privi- 
lege of,  may  be  forfeited  by  Fraud, 
&c.,  600.  Order  for,  not  complied 
with,  &c.,  601.  Admission  of  ex- 
traneous Evidence,  &c.,  ib.  Evi- 
dence of  Claimants,  &c.,  ib.  Ditto 
of  Captors,  ib. 


G. 


Galiani,  Dei  Dover!  dei  Principi  neu- 
trali  verso  i  Principi  guerregianti,  e 
di  questi  verso  i  Principi  neutrali,  5, 
278,  324. 

Gallison's  (American)  Reports.  See 
Reports,  &c. 

Garden  (M.  le  Comte  de),  Trait6  Com- 
plet  de  Diplomatic,  App.,  781,  784. 

Gazette  (London),  Evidence,  in  Eng- 
land, of  all  political  Acts  and  Pro- 
clamations announced  therein,  101. 

Genet,  M.  (French  Minister  Plenipo- 
tentiary), Extract  of  Letter  from 
Mr.  Jefferson,  American  Secretary 
of  State,  respecting  Doctrine  of  Free 
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Ships,  Free  Goods,  253,  256.  Letter 
of  Mr.  Jefferson  (Nov.  8,  1793)  to, 
456. 

Genoa,  Capitulation  of,  169.  Speech 
of  Sir  James  Mackintosh  upon,  169, 
185.  Judgment  of  Lord  Stowell,  in 
Case  of  the  Ships  taken  at,  172. 

Gentilis  (Albericus),  68,  75,  244,  638, 
703.  George  III.,  Memoirs  of  the 
Court  and  Cabinets  of  (by  the  Duke 
of  Buckingham),  165. 

Gerasimo  (The),  for  Judgment  of  the 
Privy  Council  in  the  case  of  the,  see 
Addenda,  at  the  Beginning  of  this 
Volume. 

German  Confederation,  Right  of  Aus- 
tria to  incorporate  her  non-German 
Territories  into,  Memorandum  of 
France  on  the  Subject,  App.,  786. 
Ditto  of  England,  ib.  793. 

Goertz,  Memoire  sur  la  Neutrality  ar- 
mee  Maritime  (Paris,  1805),  258, 
273. 

Government,  founded  upon  Conquest, 
691. 

Graham  (Sir  James),  Speech  of,  on 
the  Subject  of  Contraband  (29th 
June,  (1854),  361. 

Grant  (Sir  W.),  Opinion  of,  with  re- 
spect to  French  Ordinances,  251. 
Decision  of,  upon  a  Question  of  the 
Breach  of  Blockade  of  Martinique, 
388.  Opinion  on  the  Abrogation  of 
Treaties,  673. 

Great  Britain,  Law  of,  respecting  Re- 
prisals, 18.  Reprisals  by,  against 
France  during  Time  of  OliverC  rom- 
well,  24.  Ditto  by  Prussia  (1752) 
against,  by  Non-payment  of  Loan, 
25.  Ditto  by  Louis  XVI.  (1788) 
against,  26.  Ditto  by,  against  two 
Sicilies  (1840),  concerning  Sulphur 
Monopoly,  ib.  Ditto  by,  against 
Greece  (1850),  in  the  Case  of  Don 
Pacifico,  29.  Treaties  with,  con- 
taining Provisions  for  Allowance  of 
Time  for  Enemy's  Subjects  to  with- 
draw, &c.,  from  Country,  on  account 
of  War,  40.  Law  of,  as  to  Declara- 
tion of  War,  98.  Relaxation  of 
strict  Inhibition  as  to  trading  by  her 
Subjects  with  Enemy's  Country 
during  War  with  Russia  (1854)  109. 
Conduct  of,  in  Civil  War  between 
Don  Miguel  and  Donna  Maria  II., 
as  to  Throne  of  Portugal ;  Affair  of 
Terceira,  229.  Discourse  on  the 
Conduct  of  the  Government  of,  to- 
wards neutral  Nations,  240.  Orders 
in  Council  of,  respecting  Blockade 
of  French  Ports  (1807),  250.  Treaty 


with  Holland  (1662),  relating  to 
Freedom  of  Commerce,  260.  Ditto 
with  Portugal  (1654),  263.  Ditto 
with  France  (1665),  264.  Ditto, 
ditto,  (1667),  ib.  Ditto  with  Den- 
mark (1670),  275.  Ditto  with 
France  (1786),  277.  Ditto  with 
America  (U.S.)  (1795),  282.  Treaty 
of  Commerce,  with  Russia  (1797), 
285,  375.  Ditto  (1801),  288,  375. 
With  Portugal  (1810),  290.  Ditto 
(1842),  291.  Waiver  of  belligerent 
Rights  by,  during  Alliance  with 
France,  in  War  against  Russia,  292. 
and  Preface,  p.  vi.  Declaratory 
Memorial  to  Court  of  Denmark,  re- 
specting its  Navigation  during  War 
against  France,  335.  Reply  of  Den- 
mark by  Count  Bernstorf  to  the 
same,  and  as  to  Position  and  Duties 
of  Neutrals,  339.  Order  in  Council 
of,  during  War  with  Russia,  as  to 
what  Articles  prohibited  as  Contra- 
band, 361.  Treaty  with  Denmark 
(1780),  on  Subject  of  Contraband, 
376.  Ditto  with  Sweden  (1691  and 
1812),  on  same  Subject,  377.  Treaty 
of  Peace  with  Russia  (1812),  378. 
Ditto  of  Commerce  with  Portugal 
(1810),  ib.  Ditto  of  Amity  and 
Commerce,  with  Brazil  (1827),  379. 
Ditto  of  Washington  (1842),  422. 
Ditto  with  the  United  Provinces 
(1854),  as  to  Captures,  458.  Ditto 
with  Denmark  (1669),  as  to  Cap- 
tures, ib.  Ditto  with  Portugal  (1654), 
on  same  Subject,  483.  Ditto  with 
North  American  United  States 
(1794),  ditto,  484.  Ditto  with  Em- 
peror of  Germany  (1795),  on  ditto, 
ib.  Convention  with  France  (1854), 
on  ditto,  during  War  with  Russia, 
482,  5 1 2.  Treaty  of  Commerce  with 
France  (1786),  512.  Constitution 
and  Practice  of  Prize  Courts  in  Eng- 
land, 547.  Discussion  with  United 
States  as  to  Right  of  Fishery  under 
Treaty  of,  1783,  668.  Judgment  of 
Master  of  Rolls  upon  Treaty  with 
United  States  of  1794,  as  to  Ameri- 
can Subjects  holding  Lands  in  Eng- 
land, 670.  Memorandum  of,  on  the 
Right  of  Austria  to  incorporate  her 
Non-German  Territories  into  the 
German  Confederation,  Appendix, 
793.  Treaty  with  U.  S.  of  America, 
relative  to  Fisheries,  and  to  Com- 
merce and  Navigation,  App.,  802. 
Ditto  with  France  and  Austria,  gua- 
ranteeing Independence  of  Turkey, 
App.,  810.  Treaty  of  (Paris)  Peace 
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withRussia  (1854),  App.,  813.  Ditto 
with  France  and  Russia,  as  to  the 
Aland  Islands,  App.,  825.  Ditto 
with  France  and  King  of  Sweden 
and  Norway,  (1855),  App.,  852. 

Greece,  Reprisals  by  England  against, 
in  the  Case  of  Don  Pacifico  (1805), 
29.  Treaty  relating  to  the  Succes- 
sion to  the  Throne  of  (1852),  App., 
860. 

Grenville  (Lord),  93,  672.  Letters  of 
Sulpicius,  417.  As  to  Doctrine  of 
Armed  Neutrality,  288.  Speech  of, 
on  the  same  Subject,  289.  Ditto 
on  Convention  with  Russia  (Nov. 
13,  1801),  335.  Ditto  on  Subject  of 
Contraband,  375.  Ditto  in  House 
of  Lords  (Nov.  13,  1801),  on  Sub- 
ject of  Crivateers,  427,  444.  Re- 
marks of,  on  Treaty  of  Amiens,  641, 
673.  App.,  855.  Letter  of,  dismis- 
sing M.  Chavelin,  French  Ambassa- 
dor (Dec.  31,  1792),  App.,  753. 

Grotius,  Admonitions  of,  as  to  Causes 
of  War,  44. 

,  Illustratus. — See  Cocceius. 

,  De  Jure  Belli  et  Pacis. 

PASSAGES  REFERRED    TO. 

Lib.      I.  c.  i.  s.  1, 
"         I.  c.  i.  s.  xiv.  \  2, 
"         I.  c.  iii.  s.  4, 
"         I.  c.  v. 
"       II.  c.  ii.  s.  6,  §  2, 
u       II.  c.  ii.  s.  13, 

«       II.  c.  xx.  ss.  40,  41,  49 

"  II.  c.  xx.  s.  44,  64 

"       II.  cc.  xx.  xxi.  65 

«       II.  c.  xxi.  s.  2,  218 

"       II.  c.  xxii.  s.  4,  64 

"       II.  c.  xxii.  s.  15,  65 

"       II.  c.  xxiii.  s.  4,  ib. 

"       II.  c.  xxiii.  s.  5,  45 

"       II.  c.  xxiii.  s.  6,  16,  46 

"       II.  c.  xxiii.  s.  11,  ib. 

"       II.  c.  xxiii.  s.  24,  ib. 

"       II.  c.  xxiii.  s.  30,  47 

"       II.  c.  xxv.  s.  9,  |  3,  45 

"      II.  c.  xxvi.  s.  4,  71 

"  III.  c.  i.  s.  4,  242 

«  III.  c.  i.  s.  5,  321, 326,  348, 393 

"  III.  c.  i.  s.  11,  60 

«  III.  c.  ii.  s.  2,  115 

"  III.  c.  ii.  s.  4,  11, 13,  15 

"  III.  c.  ii.  s.  5,  15,  16, 

«  III.  c.  ii.  ss.  4,  5,  6,  7,  11 

"  III.  c.  ii.  s.  6,  24 

«  III.  c.  ii.  s.  7,  23 

"  III.  c.  iii.  23,  75 


Lib.  III.  c.  iii.  s.  4,  71 

"  III.  c.  iii.  s.  5,  95,  96 

"  III.  c.  iii.  s.  6,  ib. 

"  III.  c.  iv.  115,117 

"  III.  c.  v.  s.  77,  723 

"  III.  c.  vi.  508 

"  III.  c.  vi.  s.  2,  115,  682 

"  III.  c.  vi.  ss.  2,  10,  12,  139 

"  III.  c.  vi.  s.  3,  508 

"  III.  c.  vi.  s.  5,  136 

"  III.  c.  vi.  s.  6,  242,256,596,614 
"  III.  c.  vi.  s.  10,  486 

«  III.  c.  vi.  s.  14,  460 

"  III.  c.  vi.  viii.  ix.  xv.xvi.  xx.  638 
"  III.  c.  vii.  116 

"  III.  c.  vii.  s.  4,  686,  722 

"  HI.  c.  viii.  s.  2,  686,  692 

"  III.  c.  viii.  s.  4,  692,702,704,722 
"  III.  c.  ix.  s.  16,  461 

"  III.  c.  xi.  s.  4,  60 

"  III.'c.xiii.,  116 

"  III.  c.  xvii.  s.  1,  60,  201 

"  III.  c.  xx.  s.  1,  146,  164,  735 
"  III.  c.  xx.  s.  10,  728 

"  III.  c.  xx.  s.  11,  §  2,  641 

"  III.  c.  xx.  s.  15,  729 

"  III.  c.  xx.  s.  16,  736 

"  III.  c.  xx.  ss.  16, 19,  666,  667 
«  HI.  c.  xx.  s.  20,  645 

"  III.  c.  xx.  s.  27,  666 

"  in.  c.  xx.  s.  32,  646 

"  III.  c.  xxi.  s.  5,  165,  646 

"  III.  c.  xxi.  ss.  6,  9,  166 

"  III.  c.  xxi.  ss.  10,  12,13,  168 
"  III.  c.  xxi.  s.  14,  146,  149 

"  III.  c.  xxi.  ss.  20,  22,  148 

"  III.  cc.  xxi.  xxii.,  163 

"  III.  c.  xxii.,  165,  166 

«  III.  c.  xxv.  s.  2,  638 

"  III.  c.  xxv.  s.  3,  640 

Guarantee.     See  Preface,  p.  v. 

Guertede  (GEuvres  du  R.  de  P.,)  89. 

Guichard,  Code  des  Prises,  585,  629. 

Guidon,  Dela  Mer.  13. 

Guizot  (M.,)  Correspondence  relating 
to  the  Spanish  Marriages,  674. 

Gunpowder,  prohibited  as  Contraband, 
361.  See  Contraband. 

Glintler,  Erwerbung  in  Kriege,  734. 

H. 

Haggard's   Admiralty  Reports.      See 

Reports,  List  of. 

Consistory,  ditto. 

Hahn  (Count  Von).      See  Von  Hahn. 
Hale,  Pleas  of  the  Crown,  21,  98, 133, 

137,  740. 
Hall's  (American)  Law  Journal.     See 

Reports,  List  of. 
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Hamburg,  Treaty  with  France  (1769), 
relating  to  Freedom  of  Commerce, 
268. 

J ,  Hand,  de  la  Ville  de,  518. 

Hammond  (Mr.),  Letter  of  Mr.  Ran- 
dolph (May  1st,  1794)  to,  346.  Let- 
ter of  Mr.  Jefferson  (Sept.  5th,  1793) 
to,  456. 

Hansard's  Parliamentary  Debates,  32, 
185,  213,  216,  219,  235,  236,  250, 
361,549,  667,  672. 

Hanse  Towns,  Treaty  with  France 
(1655),  referring  to  Doctrine  of  Free 
Ships,  Free  Goods,  264.  Law  of  the, 
on  the  Subject  of  Recapture,  517. 
See  Recapture. 

Harbours,  Vessels  seized  in,  belong  to 
Lord  High  Admiral,  566. 

Hare's  Reports.  See  Reports,  List 
of. 

Hardenberg  (Prince  Von).  See  Von 
Hardenberg. 

Hargrave's  Law  Treatises,  138. 

Harris  (General  Lord),  Life  and  Ser- 
vices of,  by  the  Right  Hon.  S.  B. 
Lushington,  200. 

(James)  First  Lord  of  Malmes- 

bury,  Diaries  and  Correspondence  of 
(London,  1844),  258. 

Hatti-Sherif,  of  Sultan  of  Turkey,  re- 
lative to  Reforms,  &c.,  in  Turkey, 
App.,  839. 

Hautefeuille  (L.  B.),  Des  Droits  etdes 
Devoirs  des  Nations  Neutres  en 
Temps  .de  Guerre  Maritime,  41,  43, 
75,  245,  264,  429,  442,  667. 

Hauterive  (D')  and  De  Cussy  (MM.), 
Traites  de  Commerce,  380,  483, 485, 
528,  529,  546. 

Hauteville's  (M.  de),  Works,  324, 328, 
418. 

Hawkesbury  (Lord),  673.  Speech  of, 
on  the  Treaty  of  Peace  with  France 
(1802),  App.,  855. 

Hawkin's  Pleas  of  the  Crown,  113. 

Hay  and  Marriott's  Reports.  See  Re- 
ports, List  of. 

Heffters,  2,  9,  10,  47,  136,  143,  144, 
145,  204,  211,  224,  320,  335,  363, 
380,  419,  429,  442,  628,  640,  641, 
642,  645,  663,  680,  709,  723,  729, 
731,  734. 

Heinneccius,  de  Navibus  ob  Vecturam 
vetitarum  Mercium  commissis,  75, 
244,  256,  322,  331,  332. 

Hemp,  considered  as  Contraband,  359. 
See  Contraband, 

Henault,  Abreg.  Chron.  120. 

Henning,  Sammlung  der  Staatsschrif- 
ten,  258. 

Hertius,  Comm.  on  Puffendorf,  688. 


Hertslett's    Treaties,    377,   378,   379, 

380,  422. 
Hesse-Cassel,  Debts  and  Domains  of, 

confiscated  by  Napoleon  I.,  708. 

-,  Debt  due  from  Count  Von 


Hahn  to  Prince  of,  Decisions  of  Le- 
gal Tribunals  respecting,  711. 

Denial    of    Validity    of 


Confiscation  by  Prince  of,  714. 

Historical  Register,  81. 

History  of  England  (by  Adolphus), 
142,  150,  153. 

,  (by  Mahon),  84-86. 

History  (Secret)  of  the  Armed  Neu- 
trality (1792),  285. 

Holland,  Treaty  of,  with  France 
(1646),  relating  to  Free  Ships  Free 
Goods,  259.  Ditto  with  Great  Britain 
(1662),  260.  Doctrine  of -Free  Ships, 
.Free  Goods,  first  introduced  by, 

261.  Treaty   with    Spain    (1650), 

262.  Ditto  with  France  (1662),  ib. 
Blockade  of;  Order  in  Council  with 
reference   to  American   Ships,  415, 
448,    469.     Treaty    with    Portugal 
(1661),  as  to  Captures,  483.     Ditto 
with  North  American  United  States 
(1782),  as  to  ditto,  484.     Ditto  with 
Columbia  (1829),  as   to   ditto,   ib. 
Law  of,  relating  to  the  Subject  of 
Recaptures,  515.     See  Recaptures. 
Prize  Tribunals  of,  546. 

Honduras,  Treaty  with  England  (1856), 
Preface,  p.  iv.,  and  App.,  807. 

Hooker,  Ecclesiastical  Polity,  67. 

Home  (T.  Hartwell),  Translation  of 
De  Martens'  Essai  concernant  les 
Armateurs,  les  Prises,  et  surtout  les 
Reprises.  A.  Gottingue,  1795  (Lon- 
don, 1801),  505,  512-517. 

Horses,  considered  as  Contraband,  361. 
See  Contraband.  Equipage  for, 
ditto,  361. 

Hotman,  Quaest.  Illustr.,  703. 

Huberus,  75. 

Hllbner,  Abhandlung  vonderNeutrali- 
tat  in  Kriegszeiten,  or,  De  la  Saisie 
des  Batimens  Neutres,  ou  du  Droit 
qui  ont  les  Nations  bellig6rantes 
d'arreter  les  Navires  des  Peuples 
amis,  5,  10,  238,  245,  247,  320,  333, 
469,  480,  516. 

Hume's  Essays  of  Justice,  70. 


I. 


Ignorance,  Breaches  of  Blockade  in 
consequence  of,  394.  See  Blockade. 

Ignorantia  Facti  et  Juris,  55. 

Immovable  Property,  belonging  to 
Enemy,  Confiscation  of,  135.  Cap- 
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ture  of,  504.  Legal  Presumption 
from  Silence  in  Treaties  respecting, 
632.  Application  of  Doctrine  of 
Postliminium  to,  504,  682,  731.  See 
Po.stliminium,  Recapture,  &c. 

Incorporeal  Things,  Theory  of  Inter- 
national Law  as  to  Power  of  Con- 
queror, and  of  Sovereign  de  facto 
over,  685.  When  attached  to  Cor- 
poreal  Things,  686.  When  attached 
to  Persons,  ib.  International  Prac- 
tice, as  to  Power  of  Conqueror  over, 
700. 

Independence  (American),  Grants  of 
Land  by  British  Governors  made 
after  declaration  of,  invalid,  682. 

Ingress,  Breach  of  Blockade  by,  396. 
See  Blockade. 

Inquiry  into  the  Validity  of  the  British 
Claim  to  a  Right  of  Visitation  and 
Search  of  American  Vessels  sus- 
pected to  be  engaged  in  the  African 
Slave  Trade,  by  Mr.  Wheaton  (Lon- 
don, 1842),  434. 

Inspection  of  Cargo,  Commission  for, 
upon  Unlivery,  632.  Ditto,  to  whom 
directed,  ib.  Ditto,  Inventory  made 
upon,  ib. 

Institutes(Coke's)563.  See  Roman  Law. 

Instruments  of  War,  what  are  lawful, 
140. 

Intercourse  between  Enemies  during 
War,  145. 

Interest,  proprietary,  in  Cargo,  608. 
See  Cargo. 

Interlocutory  Decree.  See  Decree,  Sen- 
tence, &c. 

International  Law,  general  Principles 
of,  on  the  Subject  of  Recaptures, 
506.  Theory  of,  as  to  the  Power  of 
Conqueror,  and  of  Sovereign  de  facto 
over  Incorporeal  Ihings,  685.  Prac- 
tice, as  to  ditto,  700.  Power  of  High 
Court  of  Admiralty  to  act  as  Court 
of,  in  Time  of  War ;  Argument  of 
Lord  Stowell  (Queen's  Advocate)  in 
Smart  v.  Wolff,  App.,  767. 

Interpretation  of  Treaties,  Rules  of, 
650.  See  Treaty  of  Peace. 

Intervention.  See  Preface,  p.  v.  De- 
spatches of  Mr.  Canning  on  Subject 
of  Spain  and  Intervention  of  Great 
Britain  (1823),  App.,  758,  761. 

Ionian  Islands,  International  Status 
of,  Preface,  p.  iii. 

Island,  Capitulation  of  an,  Rule  as  to 
Ships  in  sight  sharing  in  Capture 
of,  493. 

Italy,  Invasion  of,  by  Charles  VIII.  of 
France,  and  Confiscation  of  Arra- 
gonese  Debts,  706, 


J. 


Jackson  (President  of  America), 
Speech  of  (1834),  on  the  Subject  of 
Reprisals  against  France,  33. 

Jay  (Mr.)  Sir  W.  Scott  and  Sir  J. 
NicholPs  Letter  to,  on  the  Principles 
and  Practice  of  Prize  Courts,  551, 
596,  620,  622,  623,  625,  626. 

Jefferson  (Mr.)  American  Secretary 
of  State),  Correspondence,  12.  Ex- 
tract of  Letter  from,  to  M.  Genet, 
Minister  Plenipotentiary  of  France, 
dated  July,  1793,  respecting  Doc- 
trine of  Free  Ships,  Free  Goods, 
253,  256.  Ditto  of  Letter  from,  to 
Mr.  Morris,  U.  S.  Minister  Plenipo- 
tentiary in  France,  on  same  Subject 
(Aug.,  1793),  254.  Letter  of,  to  Mr. 
Pinckney,  on  the  Subject  of  Con- 
traband (Sept.  7,  1793),  347.  Ditto 
to  Mr.  Hammond  (Nov.  8, 1793),  456. 

Jenkin's  Centenaries,  119. 

Jenkins  (SirLeoline,)  Life  of,  13,453, 
547,  549.  Letter  to  the  King  on 
the  Subject  of  Captures  made  with- 
in the  King's  Chambers,  453.  Ditto, 
on  the  requisite  Qualifications  of  a 
Register,  of  an  Admiralty  or  Prize 
Court,  547. 

Jenkinson,  (Mr.)  See  Liverpool  (Earl 
of.) 

Jerome  Bonaparte,  made  King  of 
Westphalia  by  Napoleon  I.,  Confis- 
cation of  Debts  and  Domains  of 
Hesse-Cassel,  709. 

Johnson's  (American)  Reports.  See 
Reports,  List  of. 

Joint  Captures.     See  Captures. 

Journals  of  Congress  (American,)  400. 

Judicial  Committee  of  the  Privy  Coun- 
cil, Constitution  of  Court  of  the,  549. 

Jurisdiction  of  English  Tribunals  in 
Matters  of  Booty  and  Prize,  186. 

of  Prize  Court,  627.  See 

Prize  Court,  Jurisdiction  of. 

Jus  Postliminii,  502.  See  Postlimi- 
nium, Recapture,  &c. 

Juvenalis  Sat.,  287. 

K. 

Kamptz  (Carl  Albert  Von,)  638. 

Kent's  Commentaries,  11,  94, 108, 109, 
116,  117,  119,  120,  121,  136,  139, 
159,  160,  163,  209,  227,  228,  255, 
256,  257,  307,  347,  352,  361,  400, 
405,  419,  423,  434,  457,  458,  460, 
471,  503,  504,  542,  543,  647,  650, 
734. 
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Kiel,  Treaty  of  (1814,)  377.  Holstein, 
University  of,  Decision  respecting 
the  Confiscation  of  Debt,  &c.,  due 
from  Count  Von  Hahn  to  Prince  of 
Hesse-Cassel,  713. 

Klint,  Historia  Fed.  Belg.,  517. 

Kliiber,  9,  13,  14,  75,  201,  202,  247, 
638,  697. 

Knapp's  Privy  Council  Reports.  See 
Reports,  List  of. 

Knights  of  Malta.  See  Malta,  Knights 
of. 

Koch,  Hist,  des  Traite's,  335,  339,  709, 
711,718. 


L. 


Lampredi,  Del  Commercio  dei  Popoli 
neutrali  in  Tempo  di  Guerra,  246, 
256,  278,  461,  480,  772.  Opinion 
of,  as  to  Capture  of  Enemy's  Goods 
in  neutral  Bottoms,  App.,  772. 

Land  and  Sea  Forces,  Joint  Captures 
by,  499. 

Langenbeck,  Ammerkungen,  518. 

Lauterbach,  Colleg.  Pandect.,  690, 694. 

Lawrence's  Ed.of  Wheaton's  Elements 
of  International  Law.  (For  Refer- 
ences to,  See  Wheaton,  Elements  of 
International  Law.}  Extracts  from, 
as  to  Privileges  of  neutral  Territory, 
478. 

Lawrence  (Dr.,)  on  the  Abrogation  of 
Treaties  by  Peace  of  Amiens,  673. 
App.,  855-859. 

Lee,  on  Captures,  300. 

(American    General,)    captured 

and   imprisoned  by  British  during 
War,  (1776,)  150. 

Lehrbuch  (Hugo,)  DesHeutigenRb'mi- 
schen  Rechts,  706. 

Leibnitz,  Praef.  ad  Cod.  Diplom.  Jur. 
Gentium,  662,  747. 

Letters  of  Marque,  carried  by  Priva- 
teers, 137. 

in  State  Paper  Office,  153. 

official,  considered  as  Contra- 
band, 571.  See  Contraband,  Des- 
patches. 

Lewis  XIV.,  Ordonnances  of,  463. 

Libel,  in  Suits  in  Prize  Court,  589. 
See  Pleadings. 

License,  Vessel  sailing  under  Enemy's 
613. 

License  Trade,  Letter  addressed  to  a 
Member  of  the  House  of  Commons 
on  the  Subject  of  a  Motion  respect- 
ing the  Orders  in  Council  and  the, 
(by  Joseph  Phillimore,  L.  L.  D.)  249. 
Reflections  on  the  Nature  and  Ex- 
tent of  the,  by  the  same  Author,  249. 


Lindh,  Ny  Lag.  Samling,  Forsta  H'aftet 
innehaltende  de  tyra  torste  Balkame 
af  1734,  ars.  Lag.  546. 

Liverpool  (Earl  of,)  Discourse  on  the 
Conduct  of  the  Government  of  Great 
Britain  towards  neutral  Nations 
(published  1758,  republished  1801,) 
238,  240,  264,  272,  315,  316. 

Livy,  47,  203,  642. 

Loccenius,  De  Jure  Maritime,  42,  78, 
244,  256,  332,  468,  477,  509,  596, 
614. 

Lombardo- Venetian  Emigrants — Me- 
morandum of  Sardinia,  as  to  the 
Sequestration  of  Property  of,  App., 
863. 

London  Gazette.    See  Gazette. 

Loughborough  (Lord,)  Observations 
on  the  Vesting  of  Prizes  captured 
during  War,  464. 

Louis  XVI.,  Letters  of  Reprisal  to  two 
Bordeaux  Merchants,  against  Eng- 
land, (1778,)  26. 

Lucas's  Reports.  See  Reports,  List 
of. 

Lucretius,  De  Jure  Nat.  506. 

Lutwyche's  Reports.  See  Reports,  List 
of. 

M. 

Mably  (Abbe1,)  Droit Public del'Europe 
fond6  sur  les  Traites,  245,  536,  734. 

Mackintosh  (Sir  James,)  Works  of; 
Speech  on  the  Annexation  of  Genoa 
to  Sardinia,  170,  171,  185. 

-•,  Decision   of,   relative  to 


Duty  of  Prize  Courts  when  a  sup- 
posed Conflict  between  Orders  in 
Council  and  general  Principles  of 
International  Law  exists,  539. 

Madison  (Mr.,)  Letter  of,  to  Messrs. 
Monroe  and  Pinckney  (May  17, 
1806,)  306. 

Magna  Charta,  Provisions  in,  as  to 
Treatment  of  Enemy's  Merchants 
in  Time  of  War,  41,  118.  As  to 
Debts  of  Enemy,  133. 

Mahon,  History  of  England,  84,  86. 

Malta,  Knights  of,  Reprisals  granted 
by  England  on  behalf  of,  against 
Holland,  22. 

Manifesto  of  War.    See  Proclamation. 

Manning's  Law  of  Nations,  11,  16,209, 
210,  224,  226,  245,  246,  247,  249, 
250,  258,  262,  264,  280,  285,  289, 
290,  298,  308,  309,  354,  360,  361, 
362,  467,  468,  469,  483. 

Manning  and  Ryland's  Reports.  See 
Reports,  List  of. 

Mansfield  (Lord,)  Decision  of,  on  the 
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Subject  of  Capture,  462.   Ditto  that 

Act  of  Parliament  cannot  alter  Law 

of  Nations,  541. 
Marauders,  not  entitled  to  Treatment 

as  Prisoners  of  War,  145. 
Marcellus  (Vicomte  de,)  Despatch  of 

Mr.  Canning  to,  on  the  State  of  Spain 

in  1823,  App.,  758. 
Maritime  Capture.     See  Capture. 
Maritime  Law,  Declaration  respecting, 

signed  by  all  the  Great  Powers,  at 

Paris  (1856,)  App.,  850. 
Marque,  Letter  of.     See  Reprisals. 
Marriages    (Spanish  the,)  Discussion 

upon,  674.  Correspondence  relating 

to,  ib. 
Marriot's  Formulary,  590,   619,   631, 

632,  633.     Case  of  the  Dutch  Ships 

considered  by,  300. 
Marshall,    Custody   of  Prize,   during 

Suit    for    Condemnation    in,    563. 

Commission  for  Unlivery  of  Cargo, 

usually   directed   to,   631.     Sale  of 

the    Cargo   under    Commission    of 

Court,  generally  by  the,  634. 

On  Insurances,  252,  519. 

Marshall's  (Ameriean)  Reports.     See 

Reports,  List  of. 
Marshall's  Court,  Jurisdiction  of  the, 

in  Matters  of  Booty,  Prize,  &c.,  186. 
Martens  (De,)  Droit  des  Gens,  11,  135, 

137,  140,  142,  163,  203,  224,  247, 

249,  275,  277,  280,  281,  282,  284, 

285,  286,  287,  288,  365,  380,  419, 

469. 
,  Recueil  de  Trait6s,  225,  226, 

266,  268,  269,  274,  284,  285,  288, 

289,  290,  291,  292,  309,  310,  316, 

380,  436,  448,  468,  469,  483,  484, 

661. 

-,  (Supplement,)  362,  365,  380, 


412,  709. 

,  On  Captures,  490. 

-,  Precis   de  Droit  des  Gens, 


320,  322,  461,  638,  669. 

-,  Essai  concernant  les  Arma- 


teurs,  les  Prises,  et  surtout  les  Re- 
prises. A  Gottinguer(1795  ;)  Trans- 
lation, by  T.  Hartwell  Home  ;  Lon- 
don (1801,)  505,  512,  513,  514,  516, 
517,  528,  529,  546,  643. 

and   De   Cussy,   Recueil  de 


Traites  et  de  Conventions,  448. 

Martens  (G.  F.  Von,)  Ueber  die 
Erneuerung  der  Vertrage  in  den 
Friedenschliissen  der  Europaischen 
Machte  (Gottingen,  1797,)  660,  661, 
663. 

Martin  (Sir  Henry,)  cited  as  to  Prac- 
tice of  English  Prize  Courts  with 
respect  to  Confiscation  of  Neutral's 


Goods  found  among  Goods  of  Enemy, 
271. 

Martinique,  Blockade  of, — Decision 
of  Sir  W.  Grant  on,  388. 

Massachusetts'  (American)  Reports. 
See  Reports,  List  of. 

Masse",  Le  Droit  Commercial  dans  ses 
Rapports  avec  le  Droit  des  Gens  et 
le  Droit  Civil,  42,  202,  203,  221. 

Master  of  the  Rolls,  Judgment  of,  in 
1830,  on  the  Treaty  of  1794,  between 
England  and  the  United  States,  re- 
lative to  American  Subjects  holding 
Lands  in  England,  671.  Speech  of 
(1802)  on  the  Definitive  Treaty  of 
Peace  with  France,  App.,  858. 

Master  of  Ship,  Intention  of,  and  Des- 
tination of  Ship,  considered  in  refer- 
erence  to  Breach  of  Blockade,  400. 
See  Blockade.  Complicity  of  the 
Owners  of  Cargo,  with  the  Act  of, 
407.  Evidence  of,  in  Suit  in  Prize 
Court,  591.  How  far  Owners  of 
Ship  and  Cargo  bound  by  Acts  of, 
614.  Deviating  into  a  blockaded 
Port,  ib.  Carrying  contraband 
Goods,  ib.  Owner  of  Cargo,  not 
generally  bound  by  Act  of,  except 
in  certain  Cases,  615.  When  deemed 
authorized  Agent  of  Owners  of 
Cargo,  ib.  Of  non-commissioned 
Merchant  Ship,  making  an  illegal 
Capture,  Owners  not  responsible, 
617. 

Masts,  considered  as  Contraband,  357. 
See  Contraband. 

Maule  and  Selwyn's  Reports.  See  Re- 
ports, List  of. 

Mazarin  (Cardinal,)  of  France,  Repri- 
sals against  England,  24. 

Mecklenburgh  (Duke  of,)  Order  of, 
respecting  Debt  due  from  Count  Von 
Hahn  to  Prince  of  Hesse-Cassel, 
712. 

Court  of  Justice,  Decision 


of,  on  same  Subject,  and  Confisca- 
tion of  Debt  by  Napoleon  I.,  712. 

Mecklenburgh-Schwerin,  Treaty  of 
Commerce  with  France  (1799,)  269. 

Mediation,  Despatches  of  Mr.  Canning 
on  the  State  of  Spain  in  1823,  and 
Mediation  of  Great  Britain,  App., 
758-761.  See  also,  Treaty  as  to  the 
Succession  to  the  Throne  of  Greece 
(1852,)  App.,  860. 

Mediator  between  Belligerents,  643. 

Memoire  Raisonnee,  by  the  Prince  de 
Talleyrand,  on  the  Treatment  of  the 
King  of  Saxony  by  the  European 
Powers  in  1814,  App.,  781. 

Memoirs  of  the  Court  and  Cabinet  of 
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George  III.,  by  the  Duke  of  Buck- 
ingham, 165. 

Memorials  and  Correspondence  of 
Charles  James  Fox  (edited  by  Lord 
John  Russell,  London,  (1853,)  258. 

Menochius,  de  Prassump.,  714. 

Merchant  Ships,  Transfer  of,  by  Enemy 
during  War,  608.  See  Ships. 

(non-commissioned,) 

Master  of,  making  illegal  Capture, 
Owner  not  responsible,  617. 

Merlin,  Repertoire,  324,  336,  356,  419, 
424,  452,  470,  480,  481,  499,  648, 
649. 

Metals  (unwrought,)  considered  as 
Contraband,  360.  See  Contraband. 

Mexican  Blockade,  Debate  upon,  with 
reference  to  the  Treaty  of  Utrecht, 
676. 

Misconduct,  Forfeiture  of  Captor's 
Title  to  Prize  by,  484. 

Milan  Decrees  (1807,)  249. 

Military  Courts  of  Judicature,  Remarks 
upon,  186. 

Stores,  considered  as  Contra- 
band, 361.  See  Contraband. 

Persons,  considered  as  Contra- 
band, 369.  See  Contrabaud. 

Milton,  Sonnet  to  Sir  Henry  Vane  the 
Younger,  224. 

M'Leod,  Case  of, — arrested  on  Charge 
of  Murder,  by  Americans,  during 
Disturbances  in  Upper  Canada,  51. 

Modern  Reports.  See  Reports,  List 
of. 

Molloy,  De  Jure  Maritimo,  256. 

Money  (Coinage,)  considered  as  Con- 
•  traband,  360.  See  Contraband. 

Monition  (in  Prize  Suit,)  Nature  of, 
589.  To  whom  directed,  ib.  Re- 
turn of,  ib.  How  served,  590. 

Moniteur  (Le,)  402. 

Montagu  (General,)  Letter  from  Oliver 
Cromwell  to,  on  the  Subject  of  Visit 
and  Search,  438. 

Montesquieu,  de  1'Esprit  des  Lois,  25, 
41,  68,  119. 

Montpensier  (Duke  of,)  Considerations 
respecting  the  Marriage  of,  with  re- 
ference to  Treaty  of  Utrecht  (Lon- 
don :  Ridgway,  1847,)  675. 

Moore's  Common  Pleas  Reports.  See 
Reports,  List  of.  Privy  Council  Re- 
ports. See  Reports,  List  of. 

and  Payne's  Reports.  See  Re- 
ports, List  of. 

Morning  Chronicle,  663,  674. 

Mornington  (Lord,)  198. 

Morris  (Mr.,)  American  Minister  in 
France,  Extract  of  Letter  from  Mr. 
Jefferson  (American  Secretary  of 


State)  to,  as  to  Doctrine  of  Free 
Ships,  Free  Goods,  254. 

Moser,  Versuch,  226,  246.  Vermischte 
Abhandlungen  aus  dem  Europe. 
Vb'lkerrechte,  663. 

Movable  Property,  Capture  of,  504. 
See  Postliminium,  Recapture,  &c. 
Legal  Presumption  arising  from  Si- 
lence in  Treaties  respecting,  652. 
See  Treaty  of  Peace.  Application 
of  Doctrine  of  Postliminium  to,  after 
Peace,  680,  734.  See  Postliminium. 

Munroe  (Mr.)  Letter  of,  to  Lord  Mul- 
grave  (Sept.  23,  1805,)  on  the  Rights 
of  Neutrals,  306.  Letter  to,  from 
Mr.  Pickering  (Sept.  12,  1795,)  on 
the  Subject  of  Contraband,  347. 

Munster,  Treaty  of  (1648,)  as  to  fur- 
nishing Aid  to  Enemies  of  either 
contracting  Parties,  210. 

N. 

Naples,  Withdrawal  of  French  and 
English  Ambassadors  from  (1856,) 
Preface,  p.  vi. 

Napoleon  I.,  Confiscation  of  Debts  and 
Domains  of  Hesse-Cassel  by,  708. 
Jerome  Bonaparte  made  King  of 
Westphalia  by,  709. 

National  Character,  of  Individuals,  in 
Time  of  War,  ascertained  by  the 
Place  of  their  Domicil,  114,  126, 
603.  See  Domicil.  Of  Prize  Pro- 
perty, 602.  Of  Ships,  606.  See 
Ships. 

Naval  Stores,  considered  Contraband, 
354.  See  Contraband. 

Nayade  (The,)  Case  of  Capture  as 
Prize  ;  Judgment  of  Lord  Stowell, 
76. 

Necessity,  Offences  against  Interna- 
tional Law,  through,  61.  Of  Decla- 
ration of  War,  75.  Instances  cited 
against,  76. 

Negotiations  for  Peace,  by  whom  may 
be  made,  642.  Where  they  should 
be  carried  on,  643.  According  to 
what  Forms,  644. 

Neutrals,  Duty  of,  to  prevent  War  if 
possible  between  States,  5.  Acting 
as  Mediators  between  other  States, 
ib.  Effect  of  War,  upon  the  Rights 
and  Duties  of,  201.  Strict  Impar- 
tiality must  be  maintained  by,  202. 
Allowing  Prizes  captured  by  one 
Belligerent  to  be  brought  into  the 
Ports  of,  203.  Furnishing  aitxiliary 
Troops  to  one  Belligerent,  pursuant 
to  Treaty,  205.  Declaration  of  Neu- 
trality by  Sweden,  respecting  pre- 
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sent  War  (1854-5-6)  between  Eng- 
land, France,  &c.,  against  Russia, 
207.  The  like  by  Denmark,  209. 
Permitting  Enlistment  of  Troops 
by  either  Belligerent  within  Terri- 
tory of,  209.  Right  of,  to  stipulate 
to  furnish  one  Belligerent,  in  Time 
of  War,  with  Means  of  Assistance, 
209.  Law  of  England  with  respect 
to  Foreign  Enlistment,  212.  Fo- 
reign Enlistment  Act,  213.  Assist- 
ing Belligerent  with  Money  or  Loans, 
&c.,  221.  Permitting  to  one  Belli- 
gerent Passage  through  Territory 
or  Waters  of,  224.  Treaties  relating 
thereto,  225.  Capture,  by  Belli- 
gerent, of  Enemy's  Ships  within 
Territory  or  Waters  of,  227.  Juris- 
diction of,  to  restore  Property  of  its 
own  Subjects,  brought  within  the 
Limits  of  its  own  Territory,  228.  No 
Power  to  enquire  into  the  Validity 
of  Capture,  ib.  Affair  of  Terceira  ; 
Civil  War  as  to  Throne  of  Portugal, 
Conduct  of  Great  Britain  in,  229. 
Rights  and  Duties  of,  with  respect 
to  covering  Enemy's  Goods,  238. 
Trading  with  Belligerent,  ib.  Dis- 
course on  the  Conduct  of  the 
Government  of  Great  Britain  to- 
wards neutral  Nations,  240.  Doc- 
trine of  Free  Ships,  Free  Goods,  240- 
253.  The  like,  Enemy's  Ships, 
Enemy's  Goods,  247.  Berlin  and 
Milan  Decrees,  and  British  Orders 
in  Council  as  to,  249,  250.  French 
Ordonnance,  Opinion  of  Sir  W. 
Grant,  upon,  251.  Consideration  of 
Treaties  from  1642  to  1854,  relating 
to  the  Subject  of  Free  Ships,  Free 
Goods,  and  Enemy's  Ships,  Enemy's 
Goods,  257.  The  Armed  Neutrali- 
ties of  1780,  272.  Propositions  re- 
specting Neutral  Vessels  and  Ene- 
my's Goods,  contained  in  New  Rus- 
sian International  Code  (1780,)  274. 
Interval  between  the  Armed  Neu- 
tralities, 277.  Conduct  of  the  Mem- 
bers of  the  Armed  Neutralities  in 
relation  thereto,  279.  Origin  of 
Second  Armed  Neutrality,  285.  Pe- 
riod between  Dissolution  of  Second 
Armed  Neutrality  and  War  with 
Russia  (1854,)  289.  Argument  from 
the  Silence  of  Treaties  on  the  Sub- 
ject of  Free  Ships,  Free  Goods,  &c., 
290.  Waiver  of  belligerent  Rights 
by  England  during  Alliance  with 
France  in  War  against  Russia,  292, 
and  Preface,  p.  vi.  Privilege  of 
Neutral  Flag  covering  Enemy's 


Goods,  not  to  extend  to  fraudulent 
Use  of  that  Flag  to  cover  Enemy's 
Property  in  Ship,  296.  Miscel- 
laneous Points  respecting  the  Ships 
and  Goods  of  Nations  with  whom 
Treaties,  authorizing  the  Maxim  of 
Free  Ships,  Free  Goods,  <fcc.,  sub- 
sist, 296.  Carrying  on  a  Trade  with 
Belligerent  in  Time  of  War,  from 
which  prohibited  in  Time  of  Peace. 
See  Coasting  Trade,  Colonial  Trade, 
&c.  Their  Right  to  trade  with  belli- 
gerents in  Time  of  War,  in  all  Things 
excepting  Contraband,  and  to  block- 
aded Ports,  315.  See  Contraband. 
Duty  of  Neutral  States  respecting 
Prizes,  425.  Consequences  to,  of 
resisting  Right  of  Visit  and  Search, 
434.  Property  of,  on  board  armed 
Ship  of  Enemy,  for  Purpose  of  re- 
sisting Visit  and  Search,  440.  Cap- 
tures made  within  Territory  of,  456, 
457.  Condemnations  by  belligerent 
Tribunal,  sitting  in  neutral  Country, 
470.  British  Prize  Court,  as  regards 
Interests  of  Foreigners,  do  not  en- 
quire into  Sufficiency  of  Sentence 
passed  by  a  neutral  Court,  476.  Cap- 
tures made  within,  and  in  violation 
of,  neutral  Jurisdiction,  477.  Juris- 
diction of  Neutral,  to  try  Questions 
of  Captures  made  within  its  own 
Waters  and  brought  within  its  own 
Ports,  479.  Ditto,  where  the  cap- 
tured Vessel  belongs  to  the  neutral 
State  within  whose  Ports  it  is  brought, 
ib.  Treaties  altering  the  general 
International  Law  respecting  the 
Non-interference  of  Neutrals  as  to 
Prizes  brought  into  Ports  of,  483. 
See  Captures.  With  respect  to  the 
Right  of  Jus  Postliminii,  503.  Re- 
capture of  Prize  by,  527.  Right  of 
Belligerent  to  deliver  captured  Pro- 
perty of,  on  Ransom,  530.  Neutral- 
ity of  Prize,  Onus  of  Proof  on  Clai- 
mant, 601.  Residing  in  Enemy's 
Country,  paying  Taxes,  &c.,  loses 
his  Neutrality,  604.  Consul  residing 
and  trading  in  Enemy's  Country, 
deemed  a  Belligerent  of  that  Country, 
ib.  Ship  purchased  by,  but  engaged 
habitually  in  Enemy's  Trade,  607. 
Ships  may  be  bond  fide  purchased 
by  Neutral  from  Belligerent  in  Bel- 
ligerent's Ports.  See  prcesertim  for 
Law  on  this  Point,  the  Judgment  of 
the  Privy  Council  in  «  The  Ariel," 
in  the  Addenda  at  the  Beginning  of 
this  Volume.  Interest  of,  in  Cargo 
captured  in  transitu,  608.  Allow- 
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ance  of  Freightage  to,  by  Prize 
Court,  622.  Ditto  of  Adventure  and 
personal  Expenses  to  Master  of  neu- 
tral Ship,  627.  Power  of  Conqueror 
to  seize  Debts  of  Belligerent  situated 
in  Territory  of,  694. 

Neutral  Merchant,  trading  with  Ene- 
my, or  in  Enemy's  Country,  during 
War,  130. 

States,  how  affected  by  War, 

103.  See  Neutral. 

Neutrality.     See  Neutral. 

Newcastle  (Duke  of,)  Letter  from,  to 
the  King  of  Prussia  (1753),  as  to 
Reprisals,  &c.,  14,  15. 

Nicholl  (Sir  J.),  Letter  of  to  Mr.  Jay, 
American  Minister,  on  the  Principles 
and  Practice  of  Prize  Courts,  551, 
596,  620,  622,  623,  625,  626. 

Non-commisioned  Captors.  See  Cap- 
tures. 

Noodt  De  Pactis,  164. 

Normanby  (Lord),  Correspondence  as 
to  the  Spanish  Marriages,  674. 

North  America.  See  America,  (United 
States  of.) 

Norway.     See  Sweden. 

Notification,  Blockade  by,  384.  See 
Blockade. 


0. 


Obligations,  &c.,  contracted  between 
Subjects  of  Belligerent  States  before 
breaking  out  of  War,  how  affected 
by  War  and  subsequent  Peace,  666, 
735.  See  also  Postliminium. 

Obligationes  ex  delicto,  48. 

Occupation  of  Territory,  distinguished 
from  Conquest,  653,  682.  Definition 
of,  682.  Of  Incorporeal  Things, 
685. 

Olmeda,  653. 

Ompteda,  638. 

Ordenanza  para  navegar  en  Corso 
(1621),  545. 

Orders  in  Council  (British)  of  1854,  as 
to  Privateering  during  War  with 
Russia,  427.  As  to  Blockade  of 
French  Ports  (1807),  250,  411,416. 
Letter  of  Joseph  Phillimore,  L.L.D., 
respecting,  249.  Prohibiting  Ex- 
portation of  Contraband  Articles 
during  War  with  Russia  (1854), 
361. 

Orders  in  Council  (of  1664),  respecting 
Visit  and  Search,  430.  Conflicting 
with  general  Principles  of  Interna- 
tional Law ;  decision  of  Lord  Stow- 
ell  on  the  Duty  of  Prize  Courts, 
537. 


Ordinances.     See  Ordonnances. 

Ordonnance  de  la  Marine  (par  Valin), 
Provisions  in,  respecting  Reprisals, 
171.  Referred  to,  247,  248,  481, 
512,  532,  564,  569,  570,  572,  586, 
587,  588,  591,  592,  593,  595,  600, 
629,  632. 

Ordonnance  du  Roi  concernant  les 
prises  faites  par  les  vaisseaux,  fr6- 
gates  et  autres  batimens  de  S.  M. 
du  15  Juin,  1757,  492. 

Ordonnances  of  Louis  XIV.  as  to  Time 
of  Possession  necessary  for  vesting 
Right  of  Capture,  465.  Relative  to 
the  Ports  into  which  Prizes  captured 
should  be  brought,  467.  Of  Spain, 
on  the  Subject  of  Recapture,  513. 
Of  Holland,  514.  Of  Denmark,  516. 
Of  Sweden,  517. 

Ortolan,  Diplomatic  de  la  Mer,  13,  25, 
26,361,419. 

Ottoman  Empire.     See  Turkey. 

Oude,  Annexation  of,  Preface,  p.  vi. 

Overtures  for  Peace,  by  whom  may  be 
made,  643.  See  also  Negotiations. 

Ovidius,  281,  639. 

Owen's  Reports.     See  Reports,  List  of. 

Owners  of  Vessels,  National  Character 
of,  in  respect  to  Suits  for  Prize,  603. 
See  Domicil.  How  far  bound  by  ille- 
gal Acts  of  Master  of  Ship,  614.  See 
Master  of  Ship.  Of  non-commission- 
ed Merchant  Ships,  not  responsible 
for  illegal  Capture  by  Master,  617. 


P. 


Pacifico  (M.),  See  Don  Pacifico. 

Palmerston  (Lord),  Correspondence  as 
to  the  Spanish  Marriages,  674. 
Speech  in  Debate  on  the  Mexican 
Blockade,  676. 

Pando  (De),  Elementos  del  Derecho 
Internacional  obra  p6stuma,  652, 
653,  733. 

Paponius,  Recueil  d'Arrfits  notables 
des  Cours  souveraines  de  France, 
705. 

Parker's  Reports.  See  Reports,  List 
of. 

Parliamentary  Debates.  See  Hansard. 

History  of  England, 

278,  289. 

Passport.     See  Safe  Conduct. 

Peace,  Re-establishment  of,  after  War, 
638.  Ditto  by  Treaty,  642.  By 
whom  Overtures  for,  may  be  made, 
643.  Where  Negotiations  for,  should 
be  carried  on,  ib.  According  to 
what  Rules  they  should  be  carried 
on,  644.  When  Treaty  of,  takes 
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Effect,  644.  Captures  made  after, 
645.  Effect  of  Treaty  of,  upon  Mat- 
ters of  Public  Eight,  650.  See 
Treaty  of  Peace.  Effect  of,  upon 
Treaties  made  prior  to  the  War, 
660.  Grant  of  Amnesty  on  Return 
of,  699.  Where,  how,  and  under 
what  Limitations  Doctrine  of  Post- 
liminium  may  be  applied  to  States 
and  Subjects,  on  Return  of,  680. 
Effect  of,  upon  private  Rights,  Pro- 
perty, and  Contracts  of  Subjects, 
728.  Effect  of  Conquest  on  Allegi- 
ance of  Subjects,  737.  How,  and  by 
what  Causes  it  may  be  broken,  744. 

Persons,  Status  of,  Application  of  Doc- 
trine of  Postliminium  to  the,  729. 

Peter's  United  States  Reports.  See 
Reports,  List  of. 

Pfeiffer,  in  Wiefern  sind  Regierung- 
shandlungen  ernes  Zwischenherr- 
schers  fur  den  rechtmassigen  Regen- 
ten  nach  dessen  Ruckkehr  verbind- 
lich  (1819),  681,  702. 

,  Das  Recht  der  Kriegserober- 

ung  in  Beziehung  aus  Staatscapita- 

'  lien,  685,  686,  687,  688,  689,  690, 
692,  694,  697,  700,  701,  703,  704, 
706,  707,  708,  709,  710,  711. 

Phillimore  (Joseph)  Speech  of,  on 
Foreign  Enlistment  Bill  (1819), 
213.  Speech  on  the  Conduct  of 
Great  Britain  in  the  Affair  of  Ter- 
ceira),  236.  Letter  of,  on  the  Orders 
in  Council  (1812),  238,  249.  Re- 
flections on  the  Nature  and  Extent 
of  the  License  Trade  by,  249. 

(Mr.  J.  G.),  Motion  in  the 

House  of  Commons,  as  to  Waiver 
by  England  of  Right  of  seizing  Ene- 
my's Goods  in  Neutral  Ships  (July, 
(1854),  293. 

Pickering  (Mr.),  Letter  of,  to  Mr. 
Pinckney,  on  Neutral  Vessels  car- 
rying Enemy's  Goods,  256.  Letter 
to  Mr.  Pinckney  (Jan.  16,  1797), 
349. 

Pinckney  (Mr.)  Letter  of,  to  Mr.  Jef- 
ferson (Sept.  7,  1793),  on  Subject  of 
Contraband,  346.  Letter  of  Mr. 
Pickering  to  (Jan.  16,  1797),  349. 

,  Marshall  and  Gerry,  Letter 

of,  to  the  French  Government  (Jan. 
1798),  respecting  Neutral  Vessels 
carrying  Enemy's  Goods,  256,  350. 

Pirates,  Ships  carried  from,  Law  of 
Spain,  513.  See  Capture,  Recap- 
ture. 

Pisa,  War  with  Florence,  seizure  of 
Debts  due  to  Florentine  Subjects, 
705. 
OCTOBER,  1857. — 41 


Pistoye  (De),  et  Duverdy,  Traite  des 
Prises  Maritimes,  dans  lequel  on  a 
a  refondu  en  partie  le  Traite  du  Va- 
lin,  en  1'appropriant  &  la  Legisla- 
tion Nouvelle  (Paris,  1855),  247, 
248,  325,  326,  356,  418,  467,  469, 
470,  479,  480,  481,  482,  483,  505. 
510,  511, 512,  543, 544, 545,  565. 

Pitch,  considered  as  Contraband,  357. 

Pitt  (Mr.)  Commercial  Treaty  between 
France  and  England  (1787),  546. 

Plato  cited,  747. 

Pleadings  in  Prize  Court,  Nature  of, 
588.  Special  Allegation  not  neces- 
sary, ib.  Filing  Libel,  589.  Moni- 
tion to  appear,  ib.  Notice  to  be 
given  by  Captors  of  Arrival  of  Prize 
in  Port,  590.  Prize  Master  to  deli- 
ver up  all  Papers  found  on  board 
Vessel,  ib.  Examination  of  Master, 
Crew,  &c.,  of  Prize,  591.  See  Evi- 
dence, &c.  Further  Proof,  597.  See 
Further  Proof.  Sentence  of  Court, 
617.  See  Sentence. 

Polybii,  Histor.  ExcerptaB  Legatioues, 
504,  703. 

Pompey,  War  of,  with  Caesar,  704. 

Ponceau  (M.  Du).     See  Du  Ponceau. 

Pope  (The),  Concordat  with  Austria. 
See  Preface,  p.  iii. 

Portalis  (M.),  523,  564,565. 

Ports,  Captors  in,  408.  To  which 
captured  Property  may  be  taken, 
466.  Prize  taken  into  Neutral  Ports, 
479.  Treaties  altering,  as  between 
contracting  Parties,  the  general  In- 
ternational Law,  respecting  the  Non- 
inteference  of  Neutrals  as  to  Prizes 
brought  into  their  Ports,  483.  Ves- 
sels seized  in,  in  England,  belong  to 
Lord  High  Admiral,  566.  Under 
Blockade.  See  Blockade.  Foreign, 
Evidence  taken  in,  in  Matters  of 
Prize,  595,  602.  See  Evidence. 
Ship  deviating  into  Blockaded  Port, 
614. 

Portugal,  Civil  War  between  Donna 
Maria  II.  and  Don  Miguel,  as  to  the 
Throne  ;  Conduct  of  Great  Britain 
in  the  Affair  of  Terceira,  229.  Treaty 
with  England  (1654),  referring  to 
Doctrine  of  Free  Ships,  Free  Goods, 
&c.,  263.  Ditto  with  Russia,  (1798), 
285.  Ditto  with  Great  Britain 
(1810),  relating  to  Commerce  and 
Navigation,  290,  378.  Ditto,  ditto, 
(1842),  291.  Ditto  with  Cromwell, 
(1654),  291,  483.  Ditto  with  Hol- 
land (1661),  as  to  Captures,  483. 

Postliminium,  with  respect  to  Persons, 
502.  Ditto  to  Things,  ib.  Right 
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of,  cannot  be  enforced  in  neutral 
Country,  503.  Different  Principle 
applied  respecting  Persons,  504.  As 
to  movable  and  immovable  Property, 
504-682.  Where,  how,  and  under 
what  Limitations  Doctrine  of,  may 
be  applied  to  States  and  Subjects  on 
Return  of  Peace,  680.  Respecting 
Debts,  &c.,  of  Enemy  seized  by  Con- 
queror, 686.  International  Practice 
as  to,  700.  Cases  illustrative  of,  ib. 
Case  of  the  Debts  and  Domains  of 
Hesse-Cassel,  708,  719.  Decisions 
of  English  Courts,  concerning  Right 
of  confiscating  public  and  private 
Debts  of  Enemy,  720.  Ditto  in  Case 
of  Wolff  v.  Oxholm,  721.  Ditto, 
Opinions  of  Authorities  upon  which 
Judgment  founded,  722.  Decisions 
as  to  Right  of  Foreigners,  or  Indi- 
viduals who  have  changed  their 
national  Character,  to  claim  for  Com- 
pensation for  Property  confiscated, 
as  Subjects  of  their  original  Country 
to  which  such  Compensation  is  to  be 
paid,  725.  Ditto  as  to  Right  of 
Corporations  in  foreign  Countries, 
726.  Country  reconquered  from 
Enemy,  ib.  Doctrine  of,  as  to  pri- 
vate Persons,  Rights,  and  Property, 
which  have  been,  during  the  War, 
under  Dominion  of  Enemy,  and 
not  confiscated  by  the  State,  728. 
Its  application  to  the  personal  Sta- 
tus, 729.  Ditto,  to  immovable  Pro- 
perty, 731.  Ditto,  to  movable  Pro- 
perty, 734.  Obligations,  such  as 
Debts,  &c.,  contracted  before  the 
War,  735.  De  Captives  et  Postli- 
minio,  et  redemptis  ab  hostibus,  Ex- 
tract from  Voet,  Comm.  ad  Pandect, 
App.,  776. 

Pothier,  Traite  du  Droit  de  Propri6te, 
161,  345,  525,  532,  564,  579,  614. 

Practice  in  Courts  of  Prize  Tribunals, 
general  Outline  of,  551.  Respecting 
Power  of  Conqueror  over  incorpo- 
real Things,  700. 

Pratt's  (Dr.,)  Story's  Law  of  Prize, 
407,  518,  551,  592-598. 

Preemption,  Doctrine  of,  as  applied  to 
Cases  of  Contraband,  362.  See  Con- 
traband. Rate  of  Value  payable  to 
Owners  of  captured  Property  by 
Captors,  363.  Decision  of  Lord 
Stowell  respecting,  ib. 

President  (American,)  Proclamation 
of  Neutrality  (April  22,  1793,)  350. 

Presumption,  legal,  from  Silence  in 
Treaties.  See  Treaty  of  Peace, 
652. 


Presumptive  Evidence,  what  is,  of 
Enemy's  Property  in  Prize,  596. 

Preussisches  Landrecht,  381. 

Prisoners  of  War,  Treatment  of,  by 
Belligerent,  142.  Ransom  for,  144. 
See  Ransom. 

Pritchard's  Analytical  Digest  of  Cases 
decided  in  the  High  Court  of  Admi- 
ralty, 312,  396. 

Private  Debts  of  Enemy.  See  Debts 
of  Enemy,  War,  &c. 

armed   Vessels,   Liability  for 

Damages  for  wrongful  Captures,  &c., 
579. 

•  Rights,  Persons,  Property,  &c., 


Application  of  Doctrine  of  Postlimi- 
nium  to,  728. 

Privateers,  Letters  of  Marque  carried 
by,  137.  Vessels  used  as,  though 
not  actually  so  employed  as,  at 
Time  of  Capture,  not  within  Terms 
of  Capitulation  protecting  private 
Property  generally,  177.  Public 
Property  seized  by,  after  having  been 
ceded  by  Capitulation,  but  not  taken 
Possession  of  by  first  Captors,  177. 
Captures  made  by,  427.  Speech  of* 
Lord  Grenville  (November,  1801) 
on  the  Subject  of,  ib.  Rule  respect- 
ing their  sharing  in  joint  Captures, 
489.  Reward  to,  for  Recaptures, — 
Law  of  Holland,  515. 

Privy  Council,  Judicial  Committee  of 
the,  Jurisdiction  of,  in  Matters  of 
Booty  and  Prize,  192-197.  Consti- 
tution of  Court  of,  549. 

Prize  of  War  (See  also  Booty,)  Resti- 
tution of,  when  captured  before  De- 
claration of  War,  84.  Taken  during 
War,  belong  to  the  Crown  or  Exe- 
cutive, 189.  Crown  may  dispose 
thereof  as  it  thinks  fit,  190.  Claims 
respecting,  not  triable  in  any  Muni- 
cipal Court,  but  in  Court  of  Admi- 
ralty, 193.  Jurisdiction  of  High 
Court  of  Admiralty  in  Matters  of, 
197.  Neutrals  permitting  Prizes 
captured  by  one  Belligerent,  to  be 
brought  into  their  Ports,  203.  See 
Captures.  Capture  and  Recapture 
of,  503.  Restoration  of,  to  Owners 
upon  Recapture,  503.  Salvage  Re- 
ward payable  upon,  507.  Recapture 
after  Abandonment  of  Prize  by  Cap- 
tor, 507,  526.  When  it  legally  vests 
in  Captor,  509.  Private  or  munici- 
pal Laws  of  States  as  to  Reward  to 
Recaptors  on  Restoration  of,  510- 
518.  Decisions  of  English  and  North 
American  Prize  Courts  on  same 
Subject,  518.  Several  Recaptures, 
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524.  See  Recaptures,  &c.  Ransom 
of,  529.  Payment  of  Duties  upon, 
562.  Custody  of,  during  Suit,  563. 
Rights  and  Duties  of  Captors  in  re- 
spect to  Suit  for,  ib.  Captors  injur- 
ing, neglecting,  &c.,  Vessel,  &c., 
570.  Damages  for  wrongful  Cap- 
ture, Injury,  <fce.,  when  given  or  re- 
fused, ib.  Captors  neglecting,  &c., 
to  bring  in  Prize  for  Adjudication, 
how  compelled,  581.  Rights  and 
Duties  of  Claimants  in  respect  to 
Conduct  of  Suit  for,  582.  See  Claim- 
ants. Condemned  for  want  of  Claim, 
587.  National  Character  of,"  depends 
upon  that  of  Owners,  &c.,  603.  See 
Domicil.  Proceeds  of,  Jurisdiction 
of  Prize  Court  over,  630.  Cases 
(List  of)  relating  to  Distribution  of, 
636.  Delivery  of  Prize  on  Bail, 
634.  See  Bail. 

Prize  Act  (English,)  17  &  18  Viet.  c. 
18,  459,  500,  519,  521,  529,  733. 

Agents,  Cases  (List  of)  relating 

to,  637. 

Prize  Courts.     See  Prize  Tribunals. 

English,)  Reports  of  Cases 

in.  See  Reports,  List  of. 

Master, — to  deliver  up  to  Com- 
missioner all  Papers  found  on  board 
Prize.  590.  See  Captors,  &c. 

Prize  Tribunals, — Practice  and  Juris- 
diction of  Courts  in  England,  185. 
Opinion  of  Tribunals  of  North  Ame- 
rica on  the  Rights  of  Ships  at  Sea, 
423.  Ditto,  on  the  Subject  of  sum- 
moning Ships  to  undergo  Visit  and 
Search,  429.  Decisions  of,  on  the 
Subject  of  Recapture,  618.  Gene- 
ral Character  and  Duty  of,  553. 
Duty  of,  described  by  Lord  Stowell, 
536,  537,  538.  Orders  in  Council 
conflicting  with  general  Principles 
of  International  Law  ;  Decision  of 
Lord  Stowell,  537.  Ditto  Decisions 
of  Sir  James  Mackintosh  and  Lord 
Mansfield,  539,  540.  Constitution 
of,  in  different  States,  542.  Ditto 
in  the  United  States  of  North  Ame- 
rica, 542.  Ditto  in  France,  543. 
Ditto  in  Holland,  546.  Ditto  in 
England,  547.  Practice  of  European 
States  to  issue  Proclamation  and 
Edicts  on  the  Subject  of  Prize  in 
Time  of  War,  547.  Registrar  of 
Court  of,  Qualifications  requisite  for, 
547.  Judicial  Committee  of  the 
Privy  Council,  Constitution  of  Court 
549.  Principles  and  Practice  of, 
general  Outline,  551.  Distribution 
of  the  Subject  under  different  Heads, 


560.  Custody  of  Prize  captured 
pending  Litigation  as  to  Legality  of 
Seizure,  561.  Process  and.  Practice 
of  Court,  563.  Rights  and  Duties 
of  the  Captors  in  reference  to  Suit, 
563.  Mode  of  proceeding  against 
Captors  for  Damages  for  Injury, 
Neglect  &c.,  in  regard  to  Prize,  573. 
Within  what  Time  Suit  must  be 
brought,  576.  Mode  of  proceeding 
to  compel  Captors  to  bring  in  Prize 
for  Adjudication,  581.  Rights  and 
Duties  of  Claimants  in  respect  to 
the  Conduct  of  Suit,  582.  See  Claim- 
ants. Pleadings  in  Suit.  See  Plead- 
ings. Evidence  in  Suit.  Some  of 
captured  Crew  must  be  examined, 
vide  prcesertim  the  Gerasimo,  the 
Aspasia,  and  the  Achilles ;  Judg- 
ments in  the  Addenda  at  the  Begin- 
ning of  this  Volume.  See  Evidence. 
Sentence  of.  See  Sentence.  Extent 
of  Jurisdiction  of,  627.  Ditto  to 
decide  who  shall  be  Captors  to  share 
in  Distribution  of  Prize,  630.  May 
decree  Unlivery  of  Cargo,  631.  See 
Cargo.  Also  delivery  of  Cargo  on 
Bail,  633.  See  Bail,  Cargo,  &c. 
Jurisdiction  of,  over  Freight,  Argu- 
ment of  Lord  Stowell  (when  Queen's 
Advocate)  in  Smart  v.  Wolff,  App.. 
767. 

Proclamation  of  War,  Necessity  for,  96. 

Proctor, — to  the  Admiralty,  566..  Ap- 
pointment of  a,  in  Suits  for  Prize,  584. 

Proof  in  Prize  Causes,  Modes  of,  588. 
See  Evidence,  Further  Proof,  &c. 

Property  of  Enemy,  Effect  of  War 
upon,  115.  Right  of  confiscating, 
135.  Wrongfully  seized  before  War, 
must  be  restored,  136.  See  Capture, 
Postliminium,  &c. 

Proprietary  Interest  in  Cargo.  See 
Cargo. 

Provisions  considered  as  Contraband, 
335.  Declaratory  Memorial  (1793) 
of  Great  Britain  to  Denmark  respect- 
ing its  Trade  with  France  during 
War  with  England,  ib.  Counter- 
declaration  of  Denmark,  339.  Ques- 
tion between  Great  Britain  and  Ame- 
rica as  to  alleged  illegal  Captures 
of,  by  the  former,  346.  Law  of 
America  relating  to,  346.  Judgment 
of  Lord  Stowell  respecting  Things 
ancipitis  vel  permission  usu  and  un- 
manufactured Articles,  350.  Cir- 
cumstances governing  Character  of, 
350.  When  conveyed  to  a  neutral 
Port,  but  for  the  Use  of  a  Belliger- 
ent, 352. 
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Prussia,  Reprisals  by,  against  Eng- 
land (1752)  by  Non-payment  of  Loan, 
25.  Invasion  by,  of  Territories  of 
Austria  and  Saxony,  without  Decla- 
ration of  War,  88.  Answer  to  Me- 
morial (1753)  of,  256.  Treaty  of, 
with  America  (1785,)  277.  Ditto 
(1799,)  284.  Prussian  Law  cited, 
381.  Treaty  of  (Paris)  Peace  with 
Russia  (1854,)  App.,  813. 

Public  Debts  of  Enemy,  Power  of  Con- 
queror to  seize,  690.  Decisions  of 
English  Courts  respecting  Right  of 
Confiscating,  720.  Ships  of  War, 
Rule  Respecting  their  sharing  in 
joint  Captures,  491.  Statute  relating 
to  the  Proportionment  of  Shares, 
500. 

Puchta  Institutes,  502,  503,  734. 
uffendorf,  De  Jure  Naturag  et  Gen- 
tium, 15,  60,  75, 116,  139,  195,  218, 
687,  688,  702, 731.  Letter  of,  in  J. 
Groningii,  Bibliotheca  Universalis, 
315. 

Putter,  Beitrage,  u.  s.  w.,  142. 

Pyrenees,  Treaty  of  the,  between 
France  and  Spain,  442. 

Q. 

Queen's  Advocate,  his  Functions,  &c., 

548. 
Quintilian,   Oratorical    Institutes    of, 

700,  723. 

R. 

Randolph  (Mr.)  Letter  to  Mr.  Ham- 
mond (May  1,  1794)  on  the  Subject 
of  Contraband,  375.  Letter  to  Mr. 
Adot,  (July  6, 1795,)  349. 

Ransom  of  Prisoners  of  War,  158. 
Who  may  demand,  ib.  Stipulation 
as  to  Price  of,  159.  Prisoner  dying 
before  Ransom  paid,  ib.  Ditto  res- 
cued, after  Ransom  agreed  upon, 
but  before  Liberty  granted,  ib.  Ditto 
released  upon  condition  of  procuring 
Release  of  another,  ib.  Hostage 
given  for  Release  of  Prisoner,  159. 
Law  of  N.  A.  United  States  as  to,  ib. 

•  of  Skips,  &c.,  allowed  by  the 

general  Maritime  Law,  529.  Judg- 
ment of  Mr.  Justice  Story  upon  the 
general  Law  of,  530.  Vessel  taking 
on  board  a  Cargo  from  Enemy's  Ship 
on  pretence  of,  613. 

Rastel's  Entries,  99. 

Raymond's  (Lord),  Reports.  See  Re- 
ports. List  of. 


Rayneval  (De),  Instit.  de  la  Nature  et 
des  Gens,  95,  645,  653. 

Recapture. — Property  recaptured  by 
Fellow-subjects,  or  Allies  of  original 
Owner,  to  be  restored  to  him  upon 
certain  Conditions,  503.  Doctrine 
of  jus  postliminii  respecting  Persons 
and  Things,  502-504.  See  Postli- 
minium.  Respecting  movable  and 
immovable  Property,  504.  General 
Principles  of  International  Law 
upon  the  Subject,  506.  Conditions 
as  to  restoring,  507.  Reward  to  Re  - 
captor  on  restoration  to  owner,  ib. 
When  Prize  abandoned  by  Captor 
or  Recaptors,  507,  526.  When  ran- 
somed, 507.  Remarks  by  Bynker- 
shoek  upon  Subject  of,  508.  When 
Prize  becomes  vested  in  Captor,  509. 
Private  or  Municipal  Laws  of  States, 
relating  to,  510.  Ditto  of  France, 
ib.  Ditto  of  Spain,  513.  Ditto 
Holland,  515.  Ditto  Denmark,  516. 
Ditto  Sweden,  517.  Ditto  Hanse 
Towns,  ib.  Decisions  of  Prize 
Courts,  518.  Prize  Act  (English), 
17  &  18  Viet.  c.  18,  519.  Law  of 
America  relating  to,  521.  Ditto  by 
public  armed  or  private  Ship,  ib. 
What  constitutes  a  Vessel  of  War, 
or  ptiblic  armed  Ship,  521.  Rule 
as  to  Property  on  Ships  of  Allies 
recaptured,  523.  When  Salvage  is 
allowed,  or  may  be  claimed  for  Re- 
capture, ib.  Recapturing  Vessel 
need  not  hold  Commision,  ib.  Where 
several  Recaptures,  524.  Rights  of 
Captor  divested  by  Recapture,  Es- 
cape or  voluntary  Discharge,  527. 
Rate  of  Salvage  in  the  Discretion  of 
the  Court,  ib.  Right  of  Revenue 
Cutters  to  Salvage  upon  Capture,  or 
528.  Ditto  of  Store-Ship,  armed  at 
public  Expense,  ib.  Certain  Clauses, 
&c.,  in  Treaties  considered  as  to 
their  Bearing  upon  this  Subject,  528. 
Right  of  Recaptor  to  Reward  for, 
before  Capture  completed,  529. 
After  Prize  duly  vested  in  Captor, 
first  Proprietor  no  Claim  to,  ib. 

Recueil  van  Zeezaken,  516. 

Register  (Annual).  See  Annual  Re- 
gister. 

Registrar  of  Admiralty  and  Prize 
Court,  Qualifications  requisite  for, 
547. 

Reid's  Essays  on  the  Power  of  the 
Human  Mind,  70. 

Remembrancer  (The),  153. 

Reports.  See  List  of,  at  the  Beginning 
of  this  Volume. 
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Reprisals,  10.  When  lawful,  11. 
General,  no  Distinction  between, 
and  Actual  War,  12.  Special,  what 
Causes  justify  Recourse  to,  13.  In- 
jury may  be  of  an  active  or  passive 
Kind,  14.  May  be  of  negative  or 
positive  Character,  ib.  Letters  of, 
not  to  be  granted  withqut  full  Know- 
ledge of  the  Causes  for,  ib.  Causes 
not  justifying  grant  of,  ib.  Instances 
of  Provisions  in  Treaties,  as  to  Time 
to  elapse  between  Application  for 
Redress  and  Grants  of,  16.  Law  of 
France  respecting,  17.  Ditto  of 
England,  18.  Statute  of-4  Hen.  V. 
c.  7,  respecting,  18.  To  whom  Let- 
ters of,  granted,  21.  Not  to  For- 
eigners, 22.  Who  may  grant,  ib. 
What  may  be  Subjects  of,  23.  Am- 
bassadors and  their  Property  exempt 
from,  ib.  Extent  of  Ownership  in 
Property  seized,  ib.  Persons  seized 
entitled  to  good  Treatment,  ib. 
Seizure  of  Travellers,  a  Breach  of 
Faith,  24.  Seizures,  where  adjudi- 
cated upon,  24.  Practice  of  Nations 
as  to,  ib.  Seizure  of  a  British  Mer- 
chant Vessel  by  France,  during 
Time  of  Oliver  Cromwell,  ib.  By 
Prussia  against  England,  by  Non- 
payment of  Loan,  25.  By  France 
against  England  (1778),  26.  By 
British  Government  against  King 
of  Two  Sicilies,  in  1840,  respecting 
Sulphur  Monopoly,  ib.  Motion  in 
House  of  Commons  (1847)  for  Re- 
prisals against  Spain,  by  Holders  of 
unpaid  Spanish  bonds,  29.  By  Eng- 
land against  Greece  (1850), — Case 
of  Don  Pacifico,  ib.  Speech  of  Pre- 
sident (Jackson)  of  North  Ame- 
rica, on  the  Subject  of  Reprisals 
against  France  (1834),  33.  Not 
necessarily  a  Prelude  to  War,  44. 
Sometimes  reprehensible  when  War 
justifiable,  ib.  Admonitions  of  Gro- 
tius  on  the  Subject  of  Causes  of 
War,  ib.  Justifiable  Causes  of  War. 
See  War. 

Resistance  to  Visit  and  Search,  Con- 
sequence of,  434. 

Restitution,  Sentence  of,  in  Prize 
Court,  620.  See  Sentence,  &c. 

Restoration  of  Prize,  503.  Salvage, 
Reward  payable  upon,  507.  See 
Recapture. 

Retorsion,  a  Means  of  Redress  for 
Breach  of  Comity,  8. 

Revenue  Cutter,  Right  to  share  in 
joint  Capture,  495.  Ditto  to  Sal- 
vage in  Cases  of  Capture  or  Recap- 


ture by,  528.    See  Capture,  Recap- 
ture, &c. 

Revolution  (French),  War  of  the,  com- 
menced without  previous  Declaration 
of  War  between  England  and  France, 
93. 

Revue  de  Droit  Francais  et  Etranger 
(1840),  478. 

Reward  to  Recaptors,  upon  Restoration 
of  Prize  to  Owner,  507.  See  Recap- 
ture, Salvage,  &c. 

Rhodians,  the  Allies  of  the  Romans  in 
War  with  Syria,  703. 

Ripperda,   Seizure  of,  in    House    of 
British  Ambassador  at  Madrid,  and 
ulterior  Proceedings  between  Ei 
lish  and  Spanish  Courts,  80. 

Roads,  what  are ;  Opinion  of  Lord 
Stowell,  399. 

Robinson's  Admiralty  Reports.  See 
Reports,  List  of. 

Collectanea  Maritima.     See 

Collectanea  Maritima. 

Roman  Law,  Passages  referred  to : — 

Page 


fing- 


DigesL 

it 


Lib.  1.  1.  viii.  1, 
II.  t.  xiv. 
II.  t.  xiv.  s.  2,  \  2, 
IV.t.ii.  13, 
V.  t.  i.  1, 
V.  t.  i.  68, 
V.  t.  iii.  25,  26, 
V.t.iii.31, 
V.  t.  iii.  38, 
X.  t.  iv.  18, 
X.t.ii. 

XII.  t.vi.  60-1. 
XIX.  t.  i. 
XX.  t.  i.  1, 
XX.tv.s.  12,  §1, 
XXII.t.vi.1, 
XXII.t.vi.7, 
XXX.U.s.44,25, 
XXX.  t.  i.  s.  84,  \  7, 
XXXII.  t.  i.  59, 
XLI.t.i. 
XLI.  t.  i.  s.  3, 
XLI.t.5.5, 
XLI.t.i.51, 
XLI.  t,  ii.  1, 
XLI.  t.  ii.  3, 


685 
164 
689 

11 
4 
590 

59 
699 
466 
714 
461 

15 
730 
690 

15 

56 

54 
689 

ib. 

ib. 
461 
694 
698 
132 

461-652 
685 
XLI.  t.  iii.  s.  4,  §27,  ib. 


1, 


XLI.  t.  iii.  23, 
XLIII.  t.  xvii. 
XLIX.  t.  xv. 
XLIX.t.xv.s.5,g 
XLIX.  t.  xv.  12, 
XLIX.t.xv.19, 
XLIX.  t.  xv.  24, 
XLIX.  t.  xv.  28, 
L.t.xvi.118, 


692 
651 

132,680 
l,  461 

116,717 
502 
100 
509 
100 
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Digest,  Lib.  L.t.xvii.50,  218 

«  L.t.xvii.176,  11 

Codex,  Lib.  1. 1.  xiv.  9,  62 

"  III.  t.  xlii.  9, 

(ad.  Exhib.)  714 
"  IV.  t.  ix.  2, 

(de  Condict.  ex  Lege)    ib. 
«  IV.  t.  xxxiv.  5, 

(Deposit!)    ib. 

"  IV.t.xli.2,  319 

"  V.  t.  xxxvii.  25, 

(de  Administ.  Tutor)  715 
"        VIII.t.xliii.4,19, 

(de  Solut.)   714 
"         XII.  t.  xxxv.  (xxxvi). 

1.  (de  Ee  Milit.)  731 

Institutes,  Lib.  1. 1.  xii.  5,  502 

"  II.t.i.12,  694 

"  II.t.vi.14,  715 

"  XI.t.i.17,  652 

Novells,  XXII.  c.  vii.  731 

Romans  (The),  War  with  Antiochus, 

King  of  Syria,  703. 
Eosin  considered  as  Contraband,  357. 

See  Contraband. 
Eotteck  and  Welcher's  Staats-Lexikon, 

708,  709,  717,  718,  719. 
Eousseau,  Contrat  Social,  144. 
Eule  of    1756,   respecting     Neutrals 
carrying  on  Colonial  and  Coasting 
Trade  of  Belligerent,  during  War ; 
Origin   and   Introduction   of,    299. 
Opinions  of  Jurists  upon,  306.     See 
Colonial    Trade,    &c.,    Eussell    on 
Crimes,  101,  111. 

(Lord   John,)    Speech  of,  on 

Conduct  of  Eussian  Soldiers  in  War 
against  England  and  France  (1854- 
6,)  158. 

and  Mylne's  Eeports.     See  Ee- 


ports,  List  of. 
Eussia, — dealing  with  Securities  of, 
during  War  with,  a  Misdemeanor, 
111.  Conduct  of  Troops  of,  in  put- 
ting to  Death  wounded  Soldiers  of 
Allies duringpresent War,  158.  Con- 
duct of,  in  respect  to  the  Armed 
Neutralities,  280.  Treaty  of  Com- 
merce with  England  (1797,)  285. 
Ditto  with  Portugal  (1798,)  285. 
Adoption  of  Second  Armed  Neu- 
trality, 286.  Treaty  of  Commerce 
with  England  (1801,)  288.  Speech 
of  Lord  Grenville  on  the  Convention 
with  (Nov.  13, 1801,)  335.  Treaties 
with  England  relating  to  Contraband 
(1797  and  1801,)  375.  Treaty  of 
Peace  between  Great  Britain  and 
(July,  1812,)  378.  Protocol  of,  as 
to  the  Succession  to  the  Throne  of 
Denmark,  654.  Treaty  of  (Paris) 


Peace  with,  and  Western  Powers 
(1854,)  App.,  813.  Ditto  with  Tur- 
key, limiting  Naval  Force  in  Black 
Sea,  App.,  824.  Ditto  with  France 
andEngland  (1856,)  as  to  the  Aland 
Islands,  App.,  825. 
Eutherforth,  Institutes,  75. 


s. 


Safe  Conduct, — License  for,  Nature  of, 
146.  By  whom  granted,  147.  Can- 
not be  transferred,  ib.  Extent  of, 
ib.  Only  includes  one  Person,  un- 
less otherwise  specifically  expressed, 
ib.  When  granted  for  limited  Time, 
ib.  Grantee  prevented  from  com- 
plying with  Terms  of,  on  account  of 
Sickness,  &c.,  ib.  Eevocation  of, 
148.  Construction  of,  ib. 

Sail  Cloth,  considered  as  Contraband, 
357.  See  Contraband. 

Sale  of  Cargo,  after  Unlivery,  Com- 
mission for,  633.  Appointment  of 
Appraisers  under,  ib.  Inventory 
made,  ib.  Commissioners  for  Sale, 
how  appointed,  ib.  Sale  generally 
made  by  Marshall,  634. 

Salkeld's  Eeports.  See  Eeports,  List 
of. 

Salvage,  on  Eestoration  of  Prize  to 
owners,  507,  528.  See  Eecapture, 
&c. 

Sardinia,  Speech  of  Sir  James  Mackin- 
tosh on  the  Annexation  of  Genoa  to, 
170,  185.  Treaty  of  (Paris)  Peace 
with  Eussia  (1854,)  App.,  813.  Me- 
morandum of  the  Government  of, 
as  to  the  Sequestration  of  Property 
of  Lombardo-Venetian  Emigrants, 
having  become  Sardinian  Subjects, 
App.,  863. 

Savigny,  E.  E.,  55,  56. 

,  Eecht,  des  Besitzes,  693. 

Saxony,  Invasion  of,  by  Prussia,  with- 
out Declaration  of  by  War,  87.  M£- 
moire  Eaisonee,  by  the  Prince  de 
Talleyrand,  on  the  Treatment  of  the 
King  of,  by  the  European  Powers, 
in  1814.  Appendix,  781.  Protest 
of  the  King  of  (Nov.  4th,  1814,)  on 
the  Subject,  App.,  784. 

Scarlett  (Sir  James,)  192. 

Schlegel,  on  the  Visitation  of  neutral 
Vessels  under  Convoy ;  Eemarks 
upon,  by  Dr.  Croke,  245. 

Schmalz,  8,  44. 

Schmauss,  261. 

Schweikart,  Napoleon  und  die  Chur- 
hessischen  Capitalschuldner  (Ko- 
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nigsberg,  1833,)  709,  710,  712,  713, 
714,  715,  716. 

Scott  (Sir  W.)     See  Stowell  (Lord.) 

Sea,  Property  captured  at,  505.  See 
Prize,  Capture,  &c. 

Forces,  joint   Captures  by,  with 

land  Forces,  499. 

Search, — Name  assumed  by  Tucker, 
Author  of  "  Light  of  Nature,"  cited, 
746. 

,  See  Visit  and  Search.  Provision 

in  Second  Armed  Neutrality,  respect- 
ing Ships  under  Convoy,  286. 

Securities  for  Money,  &c.,  Power  of 
Conqueror  over,  as  attached  to  cap- 
tured Person,  688.  See  Conqueror, 
&c. 

Seneca,  in  Epistolis,  685. 

Sentence  of  Prize  Court, — Title  to  Pro- 
perty founded  upou  invalid  Sentence, 
cured  by  subsequent  valid  Sentence, 
475.  British  Prize  Court  &s  regards 
Interests  of  Foreigners,  do  not  in- 
quire into  Sufficiency  of  Sentence  of, 
passed  by  a  neutral  Court,  476. 

,  Consideration  of  Subject  gene- 
rally, 617.  Where  Parties  to  Suit 
are  dead,  618.  Generally  by  an  in- 
terlocutory Decree,  ib. 

of  Acquittal,  619.    See  Acquit- 


tal. 


of  Condemnation,  621. 

of  Restitution,  620.  See  Resti- 
tution. 

Shakspere  (Passages  from,)  cited,  18, 
46,66,  73,  144. 

Sherly's  Case,  100. 

Ship,  Sale  of,  by  Neutral  to  Belligerent 
for  War  Purposes,  considered  as 
Contraband,  360.  May  be  bond  fide 
purchased  by  Neutral  from  Belliger- 
ent in  Belligerent  Ports.  See  prce- 
sertim,  the  Judgment  of  the  Privy 
Council  in  the  Ariel,  in  Addenda  at 
the  Beginning  of  this  Volume.  Penal 
Consequences  to,  for  Breach  of  Block- 
ade, 405.  See  Blockade.  Nation- 
ality of,  606.  Deemed  to  belong  to 
Country  whose  Flay,  &c.,  it  carries, 
ib.  Purchased  by  Neutral,  but  habit- 
ually engaged  in  Trade  of  Enemy, 
ib.  Character  of,  generally  depends 
on  Residence  of  Owner,  ib.  Carry- 
ing false  Colours,  ib. 

of  Enemy,  transferred  in  War, 

607.  Must  be  for  Valid  Considera- 
tion, ib.  Sale  unconditional,  608. 
Can  only  be  of  Merchant  Ships,  ib. 
Purchase  of  Enemy's  Ships  of  War 
by  Neutrals  invalid,  ib.  Enemy  con- 
tinuing to  have  any  Interest  in  Ship 


vitiates  Contract,  ib.  How  far  Own- 
ers of,  and  of  Cargo,  bound  by  Acts 
of  Master  of,  614.  See  Master  of 
Ship. 

—  of  War,  what  constitutes  a,  591. 
Transfer  of  in  War.     See  Ships. 
Timber,    considered   as   Contra- 


band, 354.  See  Contraband,  Provi- 
sions, &c.  Decision  in  French  Prize 
Courts  respecting, -^55. 

Ship's  Papers,  Examination  of,  by 
Claimants  in  Suit  in  Prize  Court,  not 
allowed,  586.  Prize  Master  to  de- 
liver up  to  Commissioner  all  found 
on  board  Prize,  590.  Must  be  veri- 
fied by  Affidavit  to  become  Evidence, 
595. 

Shippers,  Interest  of,  in  Cargo,  610. 
See  Cargo,  Interest  in. 

Shower's  Parliamentary  Cases,  188. 
See  Reports,  List  of. 

Silence  in  Treaties,  Legal  Presump- 
tion from,  652.  Effect  of,  654,  667. 
See  Treaty  of  Peace. 

Silesian  Loan,  134. 

Simulated  Papers,  Vessel  carrying, 
Cause  for  Condemnation,  617. 

Skinner's  Reports.  See  Reports,  List 
of. 

Slave  Trade,  Claim  of  England  to  de- 
tain and  Search  Vessels  suspected 
of  being  engaged  in  ;  Controversy 
with  America  in  respect  of,  420. 

Sound  Dues,  of  Denmark,  Preface,  p.  x. 

Sovereign,  Prizes  captured  during  War 
enure  to,  189. 

Sovereign  de  facto.     See  Conqueror. 

Spain,  War  between,  and  England, 
without  Declaration,  81.  Treaty 
with  Holland  (1650)  as  to  Doctrine 
of  Free  Ships,  Free  Goods,  &c.,  262. 
Ditto  with  America  (1795,)  284. 
Ditto  with  Denmark  (1742,)  as  to 
Captures,  484.  Law  of,  relating  to 
Recaptures,  513.  See  Recaptures. 
Ordonuances  of,  ib.  Letter  of  Mr. 
Canning  to  Sir  Charles  Stuart  as  to 
the  State  of,  in  1823.  Appendix, 
756.  Despatch  of  ditto,  to  Vicomte 
de  Marcellus  on  same  Subject,  and 
Mediation  of  Great  Britain,  Appen- 
dix, 758.  To  Sir  Charles  Stewart 
(March  31,  1823,)  761. 

Spanish  Bondholders,  Motion  in  House 
of  Commons  for  Letters  of  Reprisals 
to  be  granted  to,  against  Spain 
(1847,)  28. 

Marriages  (The,)  Discussion 

upon,  between  English  and  French 
Ministers  for  Foreign  Affairs,  674. 
Correspondence  relating  to,  ib.  Note 
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addressed  by  English  Minister  to 
Spanish  Court  upon,  677. 

Spark's  Life  of  Washington,  153. 

Spies,  no  Claim  for  Treatment  as  Pri- 
soners of  War,  144. 

Spinks's  (Dr.)  Ecclesiastical  and  Ad- 
miralty Reports.  See  Reports,  List 
of. 

Reports  of  Cases  in  Ad- 
miralty and  Prize  Court  of  Appeal. 
See  Reports,  List  of. 

Squadron,  Capture  by  a  Portion  of, 
Right  of  the  whole,  to  share  in,  497. 

St.  Augustine  cited,  747. 

Staples,  Statute  of,  41. 

State  Papers  (English,)  157,  258. 

(American,)  253,  254, 

284. 

State  Paper  Office,  Letters  in,  153. 

State  Property,  Doctrine  of  Postlimi- 
nium  respecting,  680. 

States,  how  far  Relations  of,  affected 
by  War,  103.  Private  and  Munici- 
cipal  Laws  of,  on  the  Subject  of  Re- 
captures of  Prize,  510. 

Status,  personal,  Application  of  Doc- 
trine of  Postliminium  to  the,  729. 

Statutes  at  Large  (United  States,)  291, 
381. 

STATUTES,  LIST  OF,  REFERRED  TO  : — 

27  Edw.  III.  c.  17,  (Sta-       Page 
tute  of  Staples,)  41,  119 

13  Rich.  II.  c.  2,  188 

4  Hen.  V.  c  7,  19 
32  Hen.  VI.  c.  23,                    123 

9  Edw.  IV.  c.  7,  ib. 

26  Hen.  VIII.  c.  13,  113 

28  Hen.  VIII.  c.  15,  110,  111 
35  Hen.  VIII.  c.  2.  113 

5  &  6  Edw.  VI.  c.  11.  ib. 
3  James  I.  c.  4,                      212 

13  Chas.  II.  c.  9,  465 

6  Anne,  cc.  13,  37,  ib. 

7  Geo.  II.  c.  15,  579 
9  Geo.  II.  c.  30,  212 

13  Geo.  II.  c.  4,  547 

18  Geo.  II.  c.  30,  110 

22  Geo.  II.  c.  33,  465 

29  Geo.  II.  c.  17,  212 
29  Geo.  II.  c.  34,  (Prize  Act)  463 

7  Geo.  III.  c.  7,  37 

13  Geo.  III.  c.  26,  725 

22  Geo.  III.  c.  25,  530 

37  Geo.  III.  cc.  95,,97,  671 
59  Geo.  III.  c.  69,     111,  209,  212 

11  &  12  Will.  III.  c.  7,  110,111 

2  &  3  Will.  IV  c.  92,  549 

3  &  4  Will.  IV.  c.  41,  197,  549 
1  &  2  Viet.  c.  2,  488 
3  &  4  Viet.  c.  65,  197 


6  &  7  Viet.  c.  38,  549 

17  &  18  Viet.  c.  18,  (Prize 

Act,)  459, 500, 519, 529, 587, 734 
17  &  18  Viet.  c.  120,  488 

17  &  18  Viet.  c.  123,  111 

Steck  (De,)  Essais  sur  divers  Sujets 
de  Polit.,  640. 

Stein,  Abhandlungen  des  Liibrischen 
Rechts,  517. 

Steirnhook,  De  Jure  Sueton.,  119. 

Stephens  on  Pleading,  121. 

(Blackstone's,)  Commenta- 
ries, 18,  37,  109,  110. 

Stewart's  (American)  Reports.  See 
Reports,  List  of. 

St.  Lawrence,  River,  Opening  of,  Pre- 
face, p.  iv. 

St.  Leonards  (Lord,)  Observations  of, 
in  Parliament,  relative  to  Advocates 
in  Doctors'  Commons,  549. 

Story  (Mr.  Justice,)  Decision  of,  re- 
specting Captures  made  by  private 
Captors,  139.  Opinion  of,  respect- 
ing Origin  and  Introduction  of  Rule 
of  1756,  299.  The  like,  as  to  Neu- 
tral's trading  between  Ports  and  Col- 
onies of  Belligerent  in  Time  of  War, 
311.  Opinion  of,  on  the  Subject  of 
Neutral's  Property  placed  on  board 
armed  Ship  of  Enemy  to  avoid  Visit 
and  Search,  440.  Decision  of,  upon 
the  general  Law  of  Ransom,  530. 
Decision  of,  on  Question  of  Effect  of 
Conquest  on  Allegiance  of  Subjects, 
737. 

Commentaries  on  Equity  Juris- 
prudence, 56,  352. 

Story,  on  Prize  Courts,  by  Dr.  Pratt, 
407,  518,  551,  590,  598. 

Conflict  of  Laws,  720. 

Life  of,  298,  299,  301,  311,  442. 

Stowell  (Lord,)  referred  to,  36,  55,  59, 
60,  76,  77,  101,  105,  136,  172,  178, 
189,  191,  196,  213,  227,  255,  317, 
351,  353,  364,  390,  397,  399,  405, 
407,  411,  431,  434,  435,  440,  457, 
461,  471,  476,  495,  508,  521,  536. 
537,  582,  650,  667,  734.  Opinion 
of,  as  to  Neutrals  trading  with  the 
Colonies  of  Enemy  during  War,  303. 
Decision  of,  respecting  Doctrine  of 
Preemption,  and  Amount  payable 
by  Captors  for  Goods  seized,  363-8. 
Opinion  of,  as  to  what  are  "  Roads," 
399.  Decision  of,  as  to  the  Compli- 
.  city  of  the  Owners  of  Cargo  with  the 
Act  of  the  Master  of  Ship  in  Cases 
of  Breach  of  Blockade,  407.  Opi- 
nion of,  on  the  Subject  of  Visit  and 
Search,  431.  Opinion  of,  on  Ships 
under  Convoy,  and  their  Liability  to 
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Search,  435.  Opinion  of,  as  to  Cap- 
tures made  within  neutral  Territory, 
456,  457.  Opinion  of,  on  Condem- 
nations of  Prize  by  incompetent  Tri- 
bunals, &c.,  470.  Duty  of  Prize 
Courts  described  by,  536.  Ditto, 
under  Orders  in  Council  that  are  re- 
pugnant to  the  Law  of  Nations,  537. 
Principles  and  Practice  of  Prize  Tri- 
bunals described  by, — Letter  of,  and 
of  Sir  J.  Nicholl,  to  Mr.  Jay,  551, 
596,  620,  622,  623,  625,  626.  Argu- 
ment of,  in  Smart  v.  Wolff",  as  to 
Power  of  Admiralty  Court  to  act  as 
Prize  Court  during  War,  and  Juris- 
diction of  Prize  Court  over  Freight, 
App.,  767. 

Strange's  Reports.  See  Reports,  List  of. 

Stuart  (Sir  Charles,)  Letter  of  Mr. 
Canning  to,  as  to  the  State  of  Spain 
in  1823,  App.,  756. 

Stypmannus,  Ad  jus  marit.  Anseat.,  42. 

Suarez,  De  Legibus,  113. 

Suit  in  Prize  Court,  Conduct  of,  on  the 
Part  of  Captors,  563.  Within  what 
Time  it  must  be  commenced,  576. 
Rights  and  Duties  of  Claimants  in, 
582.  Pleadings  in.  See  Pleadings. 
Evidence  in.  See  Evidence,  Further 
Proof,  &c.  Who  may  be  Witnesses 
in,  601.  Sentence  of  Court  in,  617. 
See  Sentence.  Does  not  abate  by 
Death  of  Parties  to,  618. 

Sulphur  Monopoly,  Reprisals  between 
Great  Britain  and  the  Two  Sicilies 
concerning,  26. 

Sulpicius  (Lord  Grenville,)  Letters  of, 
320,  417.  Letter  of,  to  the  Editor 
of  the  Porcupine,  on  the  Subject  of 
Free  Ships,  Free  Goods,  258.  Let- 
ter of,  respecting  Doctrine  of  Armed 
Neutrality,  288. 

Supreme  Court  of  the  United  States, 
Constitution  and  Jurisdiction  of,  543. 
Jurisdiction  and  Decisions  of,  in 
Matters  of  Dispute  between  different 
States  of  the  Union,  740. 

Sweden,  counter  Declaration  to  Den- 
mark, as  to  the  Right  of  Neutral 
to  furnish  Troops  to  Belligerent 
pursuant  to  a  Treaty,  206.  De- 
claration of  Neutrality  by,  in  War 
between  England  and  France  against 
Russia  (1854-6,)  207.  Correspon- 
dence relative  thereto,  219.  Con- 
duct of,  in  relation  to  the  Armed 
Neutralities,  279.  Law  of,  relating 
to  Recaptures,  517.  See  Recaptures. 
Treaties  of  (1691  and  1812,)  with 
England,  relating  to  Contraband, 
377.  Treaty  with  England  and 


France  (1855,)  preserving  Balance 
of  Power  iu  Europe,  App.,  852. 


T. 


Tacitus,  Annales,  140. 

Talleyrand  (Prince  de,)  Memoire 
Raisonn6e  by,  on  the  Treatment  of 
the  King  of  Saxony  by  the  European 
Powers  in  1814,  App.,  781. 

Tar,  considered  as  Contraband  of  War, 
357.  See  Contraband. 

Taunton's  Reports.  See  Reports,  List  of. 

Tenders,  Right  to  Share  in  Joint  Cap- 
tures, 496.  See  Joint  Captures. 

Tenterden  (Lord,)  193,  194,  195. 

Terceira,  Affair  of, — Civil  War  between 
Donna  Maria  II.  and  Don  Miguel, 
as  to  the  Throne  of  Portugal ;  Con- 
duct of  Great  Britain  in,  229. 

Texas,  Treaty  with  France,  292. 

Thebans  (The,)  Debts  due  from  the 
Thessalians  to,  700. 

Thessalians  (The,)  Case  of  Debt  due 
from,  to  the  Thebans,  700. 

Thorshaven  and  its  Dependencies,  Case 
of  the  Capitulation  of, — Judgment 
of  Lord  Stowell,  177. 

Thurloe's  State  Papers,  437,  438. 

Thurlow  (Lord  Chancellor,)  on  Abro- 
gation of  Treaties  by  Peace  of 
Amiens,  673. 

Tilsit,  Peace  of,  respecting  Hesse-Cas- 
sel,  709,  717. 

Timber.     See  Ship  Timber. 

Times  (The,)  Report  of  Debate  in 
House  of  Commons,  respecting  Am- 
nesty to  Crimean  Tartars,  64.  As 
to  Treaty  of  Peace,  645. 

Tindal's  History,  82,  84. 

Titius,  in  Observat.  ad.  Lauterbach, 
Observat.  (1438,)  690. 

Trading,  with  Enemy  during  War, 
without  License  of  Sovereign,  ille- 
gal, 105.  Relaxation  of  strict  Rights 
by  England,  during  War  with  Russia 
(1854-6,)  in  favour  of  her  Subjects. 
109. 

Traite  des  Prises  Maritimes,  dans 
lequel  on  a  reTondu  en  partie  le 
Trait6  du  Valin,  en  1'appropriant  & 
la  Legislation  nouvelle,  par  MM.  A. 
de  Pistoye  et  Ch.  Duverdy  (Paris, 
1855.)  See  Pistoye  (De)  et  Duverdy 
(De.) 

Transfer — of  Enemy's  Ships  in  War, 
606.  See  Ships. 

Transitu,  Transfer  of  Ship  and  Cargo 
in,  608. 

Transports,  Right  of,  to  share  in  joint 
Captures,  498. 
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Treaties,  Consideration  of  certain  Clau- 
ses generally  inserted  in  Treaties, 
and  in  relation  to  the  Subject  of  Re- 
captures, 528.  Abrogation  of,  660- 
672.  Debates  in  Parliament  upon 
the  Treaty  of  Amiens  (1802,)  Ex- 
tracts from,  App.,  855.  Made  pre- 
vious to  War,  how  affected  by  War 
and  subsequent  Peace,  660.  Effect 
of  Silence  in,  667,  App.,  860.  Maybe 
in  Parts  of  different  Character,  per- 
manent or  temporary,  668. 

(referred  to)  between  England 

and  Holland  (1654  and  1667)  as  to 
Reprisals,  16.  Between  France  and 
Holland  (1669,)  ditto,  16.  OfRys- 
wick  and  of  Utrecht  (1713,)  ditto, 
ib.  Of  Versailles  (1789,)  between 
France  and  England,  ditto,  ib.  Com- 
mercial Treaty  (1789)  between 
France  and  England,  ib.  Treaty  of 
Breslau  (1742,)  25.  Between  Eng- 
land and  Kingdom  of  Two  Sicilies 
(1816,)  as  to  the  granting  Mercan- 
tile Privileges  to  England,  27.  Con- 
taining Provisions  for  Allowance 
of  Time  to  Enemy's  Subjects,  for 
Withdrawal  of  Goods  and  Persons 
from  belligerent  Country  in  Time  of 
War,  40.  Of  Utrecht  (1718,)  78. 
Of  Aix-la-Chapelle  (1748,)  between 
France  and  Spain,  84.  Between  N. 
A.  United  States  and  Columbia,  117. 
Ditto  and  Venezuela,  ib.  Ditto  and 
Chili,  ib.  Relating  to  the  Confisca- 
tion of  Debts  due  to  Enemies  (See 
List  of,)  134.  Of  Munster  of  1648, 
210,  225.  Relating  to  the  Passage 
through  Neutral's  Territories  of  Ene- 
my's Forces,  225-6.  Of  Upsal,  be- 
tween Cromwell  and  Christina 
(April,  1654,)  260.  Relating  to  the 
Freedom  of  Commerce,  but  not  con- 
taining Maxim  of  Free  Ships,  Free 
Goods,  (See  List,)  260.  Between 
England  and  Holland  (1662,)  ib. 
Containing  Stipulations  that  Free 
Ships  make  Free  Goods  (See  List,) 
261.  Ditto,  from  1642  to  1713,  257- 
69.  Ditto,  from  1713  to  1780  (Date 
of  First  Armed  Neutrality,)  267. 
Commercial,  from  1642  to  1715,  but 
silent  as  to  the  Maxim  of  Free  Ships, 
Free  Goods,  &c.,  (See  List  of,) 
266.  Between  France  and  Ham- 
burg (1769,)  260.  Between  France 
and  Mecklenburgh-Schwerin  (1779,) 
269.  Of  Alliance  to  the  First  Armed 
Neutrality,  272.  Between  England 
and  Denmark,  as  to  Contraband,  275. 
During  Interval  between  First  and 


Second  Armed  Neutralities,  277.  Of 
Alliance,  to  the  Second  Armed  Neu- 
trality, 286.  Between  Russia  and 
England  (1801,)  as  to  Free  Ships, 
Free  Goods,  288.  From  1801  to 
1854,  on  the  same  Subject,  289-297. 
Provisions  in  Treaties,  not  renewed 
in  subsequent  Treaties,  Argument 
as  to  continuing  in  force,  290.  Of 
Commerce  between  England  and 
the  United  States  (1794,)  346.  Con- 
taining Provisions  as  to  Neutrals 
trading  between  Enemy's  Ports, 
309-10.  Relating  to  the  Doctrine 
of  Preemption  in  Cases  of  Contra- 
band, 362.  Between  England  and 
Russia  (1797  and  1801,)  as  to  Con- 
traband, 375.  Between  England 
and  Denmark  (1780,)  as  to  ditto, 
376.  Between  England  and  Sweden 
(1812,)  as  to  ditto,  377.  Ditto  of 
1691,  ib.  Of  Kiel,  of  1814,  ib.  Re- 
lating to  Contraband  in  which  Eng- 
land is  not  concerned  ( See  List,)  380. 
Containing  Articles,  specifying  what 
shall,  and  what  shall  not  be  consi- 
dered as  Contraband  (<SeeList,)  362. 
Of  Washington  (1842,)  421.  Re- 
lating to  the  Right  of  Visit  and 
Search  and  Convoy  (See  List,)  442- 
6.  With  N.  A.  United  States  (1794,) 
as  to  Distance  from  Coast  within 
which  no  Capture  should  be  made, 
455.  Of  the  United  States  with 
Portugal  (1851,)  478.  Altering  the 
general  International  Law,  respect- 
ing the  Non-interference  of  Neutrals 
as  to  Prizes  brought  into  their  Ports 
(See  List  of,)  483.  Of  Commerce, 
between  France  and  England  (1786,) 
512.  Of  Utrecht  (1713,)  between 
Louis  XIV.  and  Frederick  William 
of  Prussia,  653,  675,  676.  Of  Peace 
(1783,)  between  France  and  Eng- 
land, 653.  Of  Utrecht,  675,  676. 
Between  England  and  United  States 
(of  1783,)  as  to  Right  of  Fishery, 
668.  Ditto,  of,  1830,  as  to  Ameri- 
can Subjects  holding  Land  in  Eng- 
land,^ October,  1795, 670.  Peace  of 
Tilsit  (1807,)  709-717.  Treaty  be- 
tween France,  England,  and  Austria, 
fuaranteeing  Independence  of  Tur- 
ey,  App.,  810.  Peace  with  Russia 
(1854,)  App.,  813.  Treaty  between 
Russia  and  Turkey,  limiting  their 
Naval  Force  in  Black  Sea,  App., 
824.  Ditto  with  France  and  Eng- 
land (1856,)  respecting  the  Aland 
Islands,  App.,  815. 
Treaty  of  Peace,  Negotiations  fort  by 
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whom  may  be  made,  643.  Where 
they  should  be  carried  on,  644.  From 
what  Time  Treaty  takes  Effect, 
645.  Effect  of,  upon  Matters  of 
public  Right,  650.  Rules  of  Inter- 
pretation of,  651.  Legal  Presump- 
tion from  Silence  in,  651.  Different 
Terms  upon  which  it  may  be  based, 
ib.  Presumption  from  Silence  in, 
with  respect  to  immovable  and 
movable  Property  acquired  by  War, 
652.  Effect  of  Silence  in,  654. 

Tribunaux  de  Commerce  of  France,  544. 

Truce,  Nature  of,  164.  Mode  of  propo- 
sing a,  ib.  Who  may  sanction,  165. 
When  for  a  long  Period,  Ratifica- 
tion of  Sovereign  necessary,  ib.  Cap- 
tures made  during,  must  be  restored, 
ib.  Interpretation  of  Terms  used  in 
Covenants  of,  166.  Effect  of,  upon 
Parties  to  a,  ib.  What  is  lawful  and 
what  unlawful  for  Belligerents  to  do 
during,  ib.  No  Declaration  of  War 
necessary  after  Expiration  of  a,  168. 
Conditions  of  Truce  being  broken, 
Hostilities  may  commence  instantly, 
ib.  Penalty  for  Breaking,  ib. 

Tucker's  "  Light  of  Nature,"  746.  See 
Search. 

Turkey,  Independence  of,  recognized  by 
Treaty  of  ^Paris  (1856,)  Preface,  p. 
i.,  and  App.,  810.  Treaty  of  (Paris) 
Peace  with  Russia  (1854,)  App., 
813.  Ditto  with  Russia  (1856,)  limit- 
ing Naval  Force  in  Black  Sea,  App., 
824.  Firman  and  Hatti-Sherif  of 
the  Sultan,  relative  to  Reforms,  &c., 
in  App.,  839. 

Twiss  (Dr.Travers,)  The  Oregon  Ques- 
tion examined  by,  referred  to,  668, 
670,  672. 

Two  Sicilies  (The,)  Reprisals  by  Great 
Britain  agaimt  (1840,)  concerning 
Sulphur  Monopoly,  26. 


U. 


United  Provinces,  Treaty  of  the,  with 
Great  Britain  (1654),  as  to  Cap- 
tures, 458. 

United  States  (North  American).  See 
America  (United  States  of).  Sta- 
tutes at  Large  of  the,  referred  to, 
291,  381.  Constitution  of  the,  642. 

University,  Prussian,  of  Breslau,  De- 
cision respecting  the  Confiscation 
by  Napoleon  I.  of  Debt  due  from 
Count  Von  Hahn  to  Prince  of  Hesse- 
Cassel,  712. 

,  Holstein,  of  Kiel,  Decision 

of  the,  on  same  Subject,  712. 


Unlivery  of  Cargo,  by  Order  of  Court, 
as  to  Freightage,  622.  See  Freight. 
When  under  hostile  Embargo  on 
neutral  Ships,  623.  See  Cargo,  Un- 
livery of. 

Upsal,  Treaty  of  (1654),  between 
Cromwell  and  Christina,  relating  to 
Neutral  Ships  carrying  Enemy's 
Goods,  260,  265. 

Usages  of  War,  145. 

Utrecht,  Treaty  of,  as  to  Abrogation 
of,  by  subsequent  Treaties,  675. 

on  the  Mexican 

Blockade  in  reference  to  the,  675. 

V. 

Valin,  Ordonnance  de  la  Marine,  11, 
13, 14, 15, 16, 18,  21,  75,  105,  228, 
247,  248,  271,  308,  345,  357,  361, 
419,  435,  467,  468,  481,  487,  512, 
513,  520,  523,  525,  526,  532,  564, 
569,  572,  580,  586,  587,  588,  591, 
592,  593,  595,  600,  629,  633,  647. 

,  TraitS  des  Prises,  512,  513,  525, 

580. 

Vattel,  11,  13,  23,  24,  25,  41,  44,  75, 
84,  95,  97,  115,  116,  117,  134,  135, 
136,  137,  139,  142,  143,  144,  146, 
147,  148,  158,  159,  163,  166,  167, 
219,  220,  223,  224,  227,  238,  256, 
307,  332,  333,  344,  348,  350,  357, 
394,  419,  435,  439,  460,  467,  503, 
504,  638,  645,  664,  665,  669,  691, 
693,  698,  703,  722,  723,  724,  733, 
744,  745. 

Venetian  Edict  (1779),  relative  to  the 
Neutrality  of  Venice,  468. 

Versailles  ,  Treaty  of  (1783),  between 
Great  Britain,  France,  and  Spain, 
277. 

Vesey's  Reports.  See  Reports,  List 
of. 

Vesey  and  Beame's  Reports.  See  Re- 
ports, List  of. 

Vinnius,  646. 

Virgilius,  JEn.,  145,  146. 

Visit  and  Search,  417.  Provision  in 
Second  Armed  Neutrality,  respect- 
ing Ship  under  Convoy,  286.  When 
Right  may  be  exercised,  417.  Opi- 
nion of  the  N.  A.  United  States  on 
the  Subject  of,  421.  Where  Right 
may  be  exercised,  424.  Duty  of 
neutral  States  respecting  Prizes,  ib. 
By  what  Kinds  of  Force  Right  may 
be  exercised,  425.  How  Right  may 
be  exercised,  428.  Decision  of  the 
American  Courts,  in  the  Case  of  the 
Marianna  Flora,  429.  Opinion  of 
Lord  Stowell,  431.  Upon  what  Kind 
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of  Property  Rigid  may  be  exercised, 

433.  Consequences  of  Resistance 
by  Neutral  to  the  Exercise  of  Right, 

434.  Ships  under  Convoy,  Opinion 
of  Lord  Stowell  upon  Subject  of, 

435.  Neutral  Property  on  board  an 
armed  Ship  of  the  Enemy,  Opinion 
of  Mr.  Justice  Story,  440.    Treaties 
affirming,  modifying,  or  taking  away 
Right  of,  442.     Treaty  of  the  Pyre- 
nees between  France  and  Spain,  ib. 
Treaties  of  the  Armed  Neutralities 
of  1800  and  1801,  as  to  Convoy,  443. 
Provisions  therein  relating  to  Con- 
voy, ib.     List  of  other  Treaties  re- 
lating to  Subject  of,  446. 

Voet,  Ad  Pandect,  2,  3,  4,  5, 113,  697. 

,  De  Jure  Militari,  244,  680,  697. 

,  Comm.  ad  Pandectas,  461,  463, 

680,  776.  Extract  from,  on  the 
Subject  De  Captivis  et  Postliminis, 
et  redemptis  ab  hostibus,  App., 
776. 

Von  Hahn  (Count), Debt  due  to  Prince 
of  Hesse-Cassel.  Confiscation  of, 
by  Napoleon  I.,  711.  Decision  re- 
specting, by  the  Mecklenburg  Court 
of  Justice,  712.  Decision  by  the 
Prussian  University  of  Breslau,  713. 
Decision  by  the  Holstein  University 
of  Kiel,  713. 

VonHardenberg  (Prince),  Chancellor, 
Declaration  of,  respecting  the  Pos- 
sessions of  Land  in  Hesse-Cassel, 
confiscated  by  Napoleon  I.,  717. 

W. 

Waite's  State  Papers  (American,)  204, 
205,  456.  See  State  Papers. 

War,  Duty  of  Nations  to  exhaust  all 
Means  for  preventing,  2.  By  Nego- 
tiation, ib.  By  Arbitration,  ib.  See 
Arbitration.  Third  Powers  com- 
pelling States  to  make  Peace,  6.  Re- 
torsion, a  Means  of  Redress  for 
Breaches  of  Comity,  8.  Causes  of, 
44.  Admonitions  of  Grotius  as  to, 
44.  State  may  lawfully  make  War 
to  assist  an  Ally  or  Third  State,  49. 
For  Injuries  caused  by  culpable  Im- 
prudence or  Injuries  quasi  delicti,  ib. 
Case  of  Mr.  M'Leod,  Arrest  of,  by 
Americans,  on  Charge  of  Murder, 
(1841),  and  Correspondence  con- 
cerning, 50.  State  denying  or  plead- 
ing Ignorance  of  the  Act  of  its  Sub- 
jects ;  ignorantia  facti  et  juris,  53. 
Injuries  through  Ignorance  of  the 
Law,  ignorantia  juris,  56.  Cases  of 
Injury  through  invincible  Necessity, 


60.  All  Laws  ought  to  be  intelligi- 
ble, and  promulgated  to  prevent  Plea 
of  Ignorance,  62.  Causes  not  justi- 
fying, 64.  Causse  Belli  Justificse. — 
Letter  of  Mr.  Canning  to  Sir  C.  Stu- 
art, App.,  756.  Its  general  and  ne- 
cessary Characteristics,  67.  Right 
of,  regulated  by  a  Code,  68.  Wanton 
Devastation  of  an  Enemy's  Territo- 
ry, or  Cruelty  to  Subjects  unjustifi- 
able, 68.  Practices,  legal  and  ille- 
gal, during,  73.  Perfidy  illegal,  74. 
Declaration  of,  unnecessary,  75.  In- 
stances cited  where  no  Declaration, 
76.  Prizes  captured  before  Declara- 
tion, Restoration  of,  84.  How  decla- 
red, 95.  Necessity  for  some  Procla- 
mation or  Manifesto  previous  to,  96. 
Advantages  derived  therefrom,  ib. 
Law  of  England  as  to  Declaration 
of,  98.  Existence  of,  between  two 
States,  when  Declaration  made  by 
the  one  only,  and  not  recognized  by 
the  other,  101.  How  it  affects  the 
Relations  of  all  States,  103.  Effect 
of,  upon  the  Property  and  Persons 
of  the  Subject  of  the  belligerent 
State,  104.  Trading  with  Enemy's 
Country  during,  without  License  of 
Sovereign,  Penalty  for,  105.  Relax- 
ation of  strict  Rights  of  Inhibition 
by  England,  during  War  with  Rus- 
sia (1854-6),  108.  Contracts  made, 
and  Transactions  entered  into  with 
Enemy  during,  void,  108,  109.  Right 
of  State  to  call  home  Subjects  from 
foreign  Lands,  in  Time  of,  109-113. 
Right  of  State  to  forbid  Subjects  serv- 
ing Enemy,  ib.  Subjects  adhering 
to  the  King's  Enemies,  110.  Deal- 
ings with  Russian  Securities  during 
War  (1854-6),  a  Misdemeanor  by 
Stat.  17  &  18  Viet.  c.  123,  111.  Ef- 
fect of,  upon  Subjects  of  Allies,  113. 
Effect  of,  upon  the  Person  and  Pro- 
perty of  the  Enemy,  114.  Subject 
resident  in  the  Country  of  adverse 
Belligerent  under  Safe  Conduct, 
115.  Liability  of  Person  and  Pro- 
perty of  Enemy  subject  to  Seizure 
and  Confiscation,  ib.  Effect  of,  upon 
Property  of  Enemies  generally,  118. 
Permission  of  Foreigners  to  remain 
and  carry  on  Business  in  Country  of 
Belligerent,  ib.  Warning  and  Al- 
lowance of  Time  to  Foreigners  to 
depart  from  belligerent  Country,  116, 
118.  Incapacities  of  alien  individual 
Enemy,  and  alien  Corporation  to  sue 
during,  121.  National  Character  of 
a  Person  tested  by  Place  of  his  Do- 
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micile,  114,  128.  Neutral  Merchant 
trading  with  Enemy  or  in  Enemy's 
Country,  130.  Effect  of  Declaration 
of,  in  recalling  Subjects  home  from 
foreign  Country,  131.  Right  of  con- 
fiscating private  Debts  of  Enemy, 
132.  Ditto,  public  Debts  of,  135. 
Ditto,  immovable  Property  of,  ib. 
Property  wrongfully  seized  before 
"War  must  be  restored,  136.  Who 
may  make,  137.  Who  may  capture 
Enemy's  Property  during,  137.  Seiz- 
ing Enemy's  Property  without  Au- 
thority of  Crown,  ib.  All  Captures 
enure  to  the  Crown,  138,  139.  Cor- 
porations or  Societies  making,  139. 
Means  lawful  and  unlawful  for  car- 
rying on.  140.  Belligerent's  Bight 
over  Person  of  the  Enemy  and  Pri- 
soner, 141.  What  Persons  not 
entitled  to  be  treated  as  Prisoners  of 
War,  144.  Intercourse  between 
Enemies  during,  145.  Belligerents 
must  keep  Faith  with  each  other 
with  respect  to  Usages  of,  &c.,  146, 
156,  159.  Nature  and  Extent  of 
License  of  Safe  Conduct,  146.  Con- 
struction of  ditto,  148.  See  Safe 
Conduct.  Cases  in  which  extreme 
and  severe  Rights  of  War  have  been 
exercised,  147.  Case  of  Lee,  an 
American  General,  captured  and 
imprisoned  by  British  during  War, 
1776,  150.  Ditto,  of  Captain  Asgill, 
British  Officer,  condemned  to  Death 
by  Americans,  by  way  of  Retaliation 
against  British  for  Death  of  an 
American  Officer,  150.  Ditto,  of 
Major  Andre  (1779),  British  Officer, 
executed  by  Americans  as  a  Spy, 
153.  Conduct  of  French  towards 
English  Army  during  French  Revo- 
lution (1794),  and  Peninsular  War 
(1810),  154.  Ditto,  of  Russian 
Troops  during  War  (1854-7),  158. 
Ransom  of  Prisoners  during,  ib. 
Rights  and  Privileges  of  Cartel 
Ships,  161.  Conventions,  general 
and  particular,  during  War,  163. 
Truces  in,  Nature  of,  &c.,  164. 
Capitulations  and  Ransoms,  168. 
Booty  and  Prize,  186.  Jurisdiction 
of  Military  Courts,  ib.  Crown  may 
dispose  of  Prizes  captured  as  it  thinks 
proper,  1 90.  Claim  for  Booty  usually 
referred  by  Crown  to  Lords  of  Trea- 
sury for  Consideration,  192.  Ques- 
tions relating  to  Booty  and  Prize  not 
triable  in  any  Municipal  Court,  193. 
Distinction  between  public  and  pri- 
vate Property  of  Sovereign,  ib.  Tri- 


bunal of  Trustees  recommended  by 
Lords  of  Treasury  to  decide  in  Ques- 
tions of  Booty,  &c.,  objectionable, 
196.  Jurisdiction  of  Privy  Council 
in  Cases  of  Booty,  197.  The  like, 
of  High  Court  of  Admiralty,  ib. 
Rights  and  Privileges  of  Neutrals 
during.  See  Neutrals.  Public  Ships 
of,  Rule  respecting  their  sharing  in 
joint  Captures,  491.  What  consti- 
tutes a  Vessel  of,  521.  Transfer  of 
Ships  of,  during,  608.  See  Ships. 
Subject  of  one  Belligerent  withdraw- 
ing Property  from  the  Country  of 
the  other  on  account  of,  must  do  so 
within  reasonable  Time,  613.  Mode 
of  ending,  and  re-establishing  Peace, 
638.  See  Peace.  Declaration  of 
Cessation  of,  640.  Treaties  entered 
into  before,  how  affected  by  War  and 
subsequent  Peace,  660.  See  Trea- 
ties. Doctrine  of  Postliminium, 
where,  how,  &c.,  applied  to  Property 
of  States  and  Subjects  after  Cessa- 
tion of,  680.  See  Postliminium. 

Ward,  an  Inquiry  into  the  Manner  of 
the  Commencement  of  different 
Wars,  &c.,  75,  80,  81,  82, 84,  85, 86, 
90,  92,  255. 

Law  of  Nations,  209,  255,  259, 

260,  264,  265. 

Treatise  on  the  relative  Rights 


and  Duties  of  Belligerents,  245,  255, 
258,  259, 260, 262,  264, 265,  266,  267, 
268 ,275, 280, 282,  283,  317, 333,345, 
360,  362. 

Washington,  Treaty  of,  of  1842,  421. 

Webster  ( American  Foreign  Minister), 
Correspondence  with,  respecting 
Case  of  M'Leod,  52.  Discussion  with 
Lord  Ashburton  (British  Minister), 
on  the  Subject  of  Neutral  Territory, 
434,  458. 

-,  Works,  434. 


Wellington  (Duke  of),  Despatches  of, 
158. 

Westphalia,  Jerome  Bonaparte  made 
King  of,  by  Napoleon  I.,  Confisca- 
tion of  Debts,  &c.,  of  Hesse-Cassel, 
709. 

Westphaliens  Monumenta  inedita,  516. 

Wheaton's  American  Reports.  See 
Reports,  List  of. 

,  Elements  of  International 

Law,  11,  75,  204,  205,  224,  258,  285, 
290,  292,  293,  296,  298,  348,  380, 
420,  453,  456,  467,  478,  668,  669. 
History,  218,  258,  278,  279, 


292,  536. 

Wheaton,  on  the  Right  of  Search,  421. 
,  An  Inquiry  into  the  Yulici- 
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ity  of  the  British  Claim  to  a  Right 
of  Visitation  and  Search  of  Ameri- 
can Vessels  suspected  to  be  engaged 
in  the  African  Slave  Trade  (London 
1842),  434. 

on  Captures,  551,  567. 

American  Digest,  650. 

Whewell's  Edition  of  Grotius.  See 
Grotius,  De  Jure  Belli  et  Pacis. 

Whitelock's  Memorials,  334. 

Wildmaii's  International  Law,  75,  663. 

Windham  (Mr.) '673. 

Witnesses  in  Prize  Court,  who  may 
be,  601.  See  Evidence. 

Witt  (De)  247,  261,  265. 

Wooddeson's  Lecture,  563. 

Wolff,  Jus  Gentium,  2,  209,  211,  220, 
224,  638,  691,  694,  698, 745. 


Wiirm  (Professor),  Die  Politik  der 
Seemachte  und  der  Fortschritt  des 
Volkerrechts  (Hamburg,  1855),  258, 

Wynn  (Sir  H.  W.  W.),  Letter  of  the 
Earl  of  Clarendon  to,  as  to  the 
Throne  of  Denmark,  App.,  802. 


Z. 


Zachariah,  Ueber  die  Verpflichtung 
zur  Aufrechtshaltung  derRegierung 
des  Konigreichs  Westphalen  (Heid- 
elberg, (1817),  708,  716. 

Zouch,  Admiralty  Jurisdiction,  563. 
De  Judicio  inter  Gentes,  2,  11,  75, 
244,  328,  332,  638. 

Zuarius,  De  Usu  Maris,  244. 


END   OF  THE   THIRD   VOLUME. 
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INDEX  TO  ENGLISH  COMMON  LAW  REPORTS. 

1856.    2  VOLS.     $9.00. 

This  Index  is  a  reliable  guide  to  the  immense  mass  of  authorities  contained  in 
these  Reports.  The  arrangement  is  simple  and  easily  understood,  and  no  pains 
have  been  spared  to  insure  that  accuracy  which  is  indispensable.  The  editorial 
labours  have  been  performed  laboriously  and  faithfully.  Each  case  has  been 
carefully  read  and  studied,  and  every  point  has  been  noted,  either  direct  or  inci- 
dental, upon  which  the  opinion  of  the  court  was  given.  Of  the  large  number 
of  general  titles  into  which  the  book  has  been  divided,  the  Editors  have  made 
extensive  subdivisions,  which  have  been  again  divided;  so  that,  by  means  of  a  suit- 
able reference  and  running  title,  the  inquirer  is  directed  to  the  precise  page  on 
which  he  will  find  the  desired  authorities.  To  the  page  and  volume  as  referred  to 
in  the  old  Index,  the  names  of  the  cases,  the  page,  and  volume  of  the  English 
Reporter  have  been  added ;  thus  trebling  each  reference,  and  rendering  almost 
impossible  the  existence  of  any  serious  error.  The  titles  of  Agency,  Contract, 
Criminal  Law,  Evidence,  Executors,  Landlord  and  Tenant,  Partner  skip,  Plead- 
ing, Railway  Companies,  Vendor,  and  Wills  are  some  of  those  which  have  been 
most  amplified,  and  to  which  particular  attention  is  invited.  The  work  will  be  found 
of  the  first  practical  importance  to  those  who  have  the  English  Common  Law  Re- 
ports or  the  original  English  Reports,  as  well  as  to  those  who  have  neither,  but  are 
in  want  of  a  safe  and  reliable  guide  to  a  large  body  of  the  best  legal  authorities. 

"The  work  is  very  well  done,  the  arrangement  being  such  as  is  readily  understood,  and  the 
results  of  the  cases  being  indicated  with  brevity  and  precision.'' — Law  Reporter,  January,  1857. 

"  The  unmistakable  mark  of  systematic  and  intelligent  labour  meets  the  eye  on  every 
page." — Legal  Intelligencer,  December,  1856. 

"We  do  not  hesitate  to  commend  the  labours  of  our  friends  Messrs.  Biddle  and  McMurtrie  to 
the  earnest  consideration  of  the  profession,  feeling  quite  sure  that  the  inquirer  into  the  Common 
Law  authorities  from  1813,  will  not  be  disappointed  in  readily  finding  the  very  case  or  point  he 
here  seeks." — Law  Register,  January,  1857. 

We  annex  a  specimen  of  the  Index. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 


I.  Form  and  obligation  generally, 
fa)  What  is  a  Bill  of  Exchange. 

(b)  What  is  a  Promissory  Note. 

(c)  Place  of  making. 

(d)  Place  for  payment. 
le)    Parties  to. 

(f)  Other  matters  relating  to. 
II.  Alteration  of. 

III.  The  stamp. 

IV.  The  acceptance. 
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I.     FORM  AND  OBLIGATION  GENERALLY. 

(a)  WHAT  is  A  BILL  OP  EXCHANGE. 

Instrument  dravn  payable  on  a  contingency,  not  a  bill.  Palmer  v.  Pratt,  ix.  538  ; 
1  Bing.  185.  Ralh  fr.  Sarell,  xvi.  422 ;  1  D.  &  R.  33. 

Instrument  treated  as  a  bill,  where  an  obviously  supplied  omission  is  made. 

1  hipps  v.  Tanner,  xxiv.  669 ;  5  C.  &  P.  488. 

An  order  to  pay  money  "provided  certain  terms, are  complied  with,"  not  available 
a/)  a  bill.     Kingston  v.  Long,  xxvi.  308 ;  4  Doug.  9. 
The  order  of  time  in  which  the  names  of  the  drawer  and  acceptor  of  a  bill  are 

J  laced  upon  it  is  immaterial.    Molloy  v.  Delves,  xix.  617 ;  4  C.  &  P.  492.    S.  C.  xx. 
94 ;  7  Bing.  428. 
Bill  may  be  accepted  and  indorsed,  before  drawn.    Schultz  v.  Astley,  xxix.  655  ; 

2  B.  N.  C.  544. 

But  a  blank  acceptance  for  a  certain  sum,  altered  by  the  drawer  before  drawing 
into  a  smaller  sum,  is  not  a  drawing  of  the  bill  for  the  sum  expressed  in  the  accept- 
ance. Baker  ».  Jabber,  xxxix.  724 ;  1  M.  &  G.  212. 

Words  "  value  received"  not  essential  to  constitute  a  bill  of  exchange.  White  v. 
Ledwick,  xxvi.  454 ;  4  Doug.  247. 

A  paper  containing  a  request  for  the  payment  of  money,  but  not  purporting  to  be 
made  by  one  having  a  right  to  call  on  the  other  to  pay,  is  not  a  bill  of  exchange. 
Little  v.  Slackford,  xxii.  498 ;  1  M.  &  M.  171. 

There  must  be  a  drawer  to  a  bill.     Vyse  v.  Clarke,  xxiv.  626 ;  5  C.  &  P.  403. 

Instrument  drawn,  payable  to  drawer  or  order  at  a  particular  place,  without  being 
addressed  to  any  person  by  name,  if  afterwards  accepted  by  one  at  the  place  where 
made  payable,  may  be  declared  upon  as  a  bill  of  exchange.  Gray  v.  Milner,  iv.  361 ; 
8  Taun.  739. 

Bill  at  sight  is  not  a  bill  payable  on  demand,  within  exception  in  stat.  22  G.  3,  c. 
49.  Janson  v.  Thomas,  xxvi.  276 ;  3  Doug.  421. 

Drawn  payable  ninety  days  after  sight  or  when  realized  is  not  a  bill  within  custom 
of  merchants.  Alexander  v.  Thomas,  Ixxi.  332 ;  16  Q.  B.  333. 

Acceptance  in  blank  for  drawer  and  payee's  name  not  a  bill.  Stoessiger  v.  Rail- 
way, Ixxvii.  548  ;  3  E.  &  B.  549. 

"  Fifty-three  days  after  date  credit  A.  or  order  500Z.  in  cash  on  account  of,"  signed 
by  managing  director  of  company,  is  a  bill  of  exchange.  Ellison  v.  Collingndge, 
Ixvii. ;  9  C.  B.  570. 

Dividend  warrant  not  negotiable.     Partridge  v.  Bank,  Iviii.  396 ;  9  Q.  B.  396. 

Exchequer  bills  are  negotiable  passing  by  delivery.    Brandao  v.  Barnett,  liv.  518; 

Statement  of  deposit  of  leases  as  security  in  the  body  of  the  note  does  not  affect 
its  negotiability.  Fancourt  v.  Thorne,  Iviii.  310 ;  9  Q.  B.  311. 

Instrument  in  form  of  note  with  address  in  the  corner  and  accepted  by  that  party, 
may  be  treated  as  his  acceptance  or  the  note  of  the  drawer.  Lloyd  v.  Oliver,  Ixxxiii. ; 
18  Q.  B.  471. 

(6)  WHAT  is  A  PROMISSORY  NOTE. 

Not  necessary  that  a  promissory  note  should  be  in  itself  negotiable.  Rex  v.  Box, 
i.635;  6  Taun:  325. 

Tt  is  sufficient  that  it  is  a  note  for  the  certain  payment  of  a  sum  of  money,  whether 
Oegotiable  or  not.  Ibid. 
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